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Introduction.
1.- I, the undersigned, issue this Individual Concurring Opinion in relation to the Judgment indicated in the title, hereinafter the Judgment, having regard to the fact that, although I support it, I believe it should also include the two proposals formulated during the respective debate which, nevertheless, were rejected by the Inter-American Court of Human Rights, hereinafter the Court. I consider that these proposals are important for the strengthening the Court’s powers, for the legal security and certainty of its rulings, which are final and not subject to appeal, and for the effective and best possible protection of human rights. 
2. - The first of these proposals was to include in the Judgment, among the Court’s considerations regarding reparations, the following paragraph: 
“H.-Provisional Measures.

314.- Having regard to the observations made on this aspect (supra paras.*) and given that the beneficiaries of the provisional measures ordered in this case are the beneficiaries of the measures of reparation ordered in the proceedings, those remain,  as of now, without effect, and are replaced by the latter, which include not only the State’s general and permanent obligation to respect the rights and freedoms enshrined in the Convention and to guarantee their full and free exercise to everyone subject to its jurisdiction,
 but also the obligation to adopt, in compliance with this judgment, all the appropriate measures for the purpose of guaranteeing the injured parties the enjoyment of the infringed rights
 as well as to avoid irreparable damage that could result or  continue to result as a consequence of such violations.
 Having regard to the foregoing, the implementation and observance of the aforementioned obligations shall be subject to monitoring of compliance with judgment and no longer subject to provisional measures.” 

3. - The second suggestion, therefore, was to incorporate the following as an operative paragraph of the Judgment: 
“315. - … 

7. - To annul the provisional measures ordered in this case, without detriment to which the State must comply with the general and permanent obligation to protect the beneficiaries of the proceedings as well as the obligation to guarantee their enjoyment of the rights violated and to prevent  irreparable damage caused by said violations, all this under the terms of paragraph * of this Judgment.” 

4.- In relation to the aforementioned proposals, it is useful to recall that the Judgment delivered in the Case of the Kichwa Indigenous People of Sarayaku v. Ecuador, (Merits and Reparations), of June 27, 2012, stated:
“G. Provisional measures
340. Provisional measures were ordered from the time this case was under consideration by the Inter-American Commission (supra para. 5), for the purpose of protecting the lives and integrity of the members of the Sarayaku Community through a series of actions to be implemented by the State. The protection ordered was intended to prevent, inter alia, the thwarting of potential reparations that the Court might order in its favor. For the purpose of assessing the information contained in the provisional measures file (supra para. 48), unlike in most other cases, the particular group of beneficiaries of such measures of protection are identical to the beneficiaries of the measures of reparations ordered in this Judgment on merits and reparations. In other words, the duty to protect the rights to life and personal integrity of the members of the Sarayaku People, initially set out in the orders for provisional measures, are, hereafter, covered by the reparations ordered in this Judgment, which must be complied with from the moment the State receives legal notice thereof. Thus, given the special nature of the present case, the State’s obligations within the provisional measures framework, are replaced by the measures ordered in this Judgment and, therefore, their implementation and enforcement shall be subject to the monitoring of compliance with the Judgment instead of the provisional measures.
 Consequently, the provisional measures no longer have any effect.”

5. - And, therefore, said Ruling ordered in one of its operative paragraphs, that:
“10.
The provisional measures ordered in this case have been annulled under the terms of paragraph 340 of the Judgment.”
6. – As can be ascertained, the proposals formulated in this case are quite similar to decision taken by the Court just two months ago in the Case of the Kichwa Indigenous People of Sarayaku V. Ecuador.
7. - The Court’s decision on this occasion obliges me to reiterate my position regarding the adoption of provisional measures
, given that, having issued the Judgment on merits, a preclusion operates regarding its power to order new provisional measures in the case, once those already ordered have ceased, it being understood, nevertheless, that their purpose and effects are assumed by the Judgment.

I. - Provisional measures
9. - And this in consideration, first of all, of the conventional rule applicable in this case, namely is Article 63(2) of the American Convention on Human Rights, hereinafter “the Convention”, which states:

 “[i]n cases of extreme gravity and urgency, and when necessary to avoid irreparable damage to persons, the Court shall adopt such provisional measures as it deems pertinent in matters it has under consideration.  With respect to a case not yet submitted to the Court, it may act at the request of the Commission.”
10.- Considering that case law is the “subsidiary means for the determination of rules of law,”
 it is therefore the Court’s responsibility to define the meaning and scope of the provisions contained in the above conventional rule, i.e. to interpret it “in good faith in accordance with the ordinary meaning to be given to the terms of the treaty in their context and in the light of its object and purpose”
 and, therefore, seeking the will of the States that created it, which also have the power to amend it
, all this considering also that the maximum guarantee of protection that the Court should grant in fulfillment of its role in delivering justice in matters of human rights, is the unconditional respect for the rules that govern it.

11.- Thus, in that perspective, the argument is that the aforesaid rule must be understood to mean that the Court can only order provisional measures in matters that are under its consideration or regarding those on which the Inter-American Commission on Human Rights, hereinafter “the Commission”, has requested them, even if they have not been brought before the Court. In other words, in the first eventuality, as part of the proceedings in contentious cases and, in the second, regarding matters likely to become contentious cases.

12. - Basically, it affirms that these measures are ordered under the contentious jurisdiction of the Court.
 It also should be recalled, for this purpose, that within the Convention, the aforementioned provision 63(2) is found after the provisions of Articles 61 and 62, which refer to said jurisdiction, and before Article 64, which refers to advisory jurisdiction, from which it becomes evident that the first three rules comprise a whole. The same occurs with the Court’s Rules of Procedure, where the provisional measures are addressed in Article 27 thereof, i.e. in Title II “Procedure.” 
13.- Furthermore, it should be recalled that Article 62(3) of the Convention, states:

“[t]he jurisdiction of the Court shall comprise all cases concerning the interpretation and application of the provisions of this Convention that are submitted to it, provided that the States Parties to the case recognize or have recognized such jurisdiction, whether by special declaration pursuant to the preceding paragraphs, or by a special agreement.” 

14. - Therefore, the harmonious interpretation of the aforementioned conventional rules lead to the conclusion that “the matters before” the Court, and the scope within which provisional measures may be ordered, can be no other than “case[s] concerning the interpretation and application of the provisions of this Convention brought before it” in the exercise of its contentious jurisdiction, that is, those in which it delivers justice, and those on which it rules. 
15. - Thus, it should be borne in mind, firstly, that, according to its ordinary meaning
, a meaning of the word to “know” is to “[h] ear a matter with legitimate authority to do so”
. The example provided in this regard is “[t]he judge hearing the case”
. Therefore, it can be said that the Court’s jurisdiction with respect to the “case” that is “brought” before it, consists of deciding or ruling on whether the provisions of the Convention have been interpreted and applied therein. This is what the Court hears. Therefore, the authority of the Court to “hear” a contentious case translates as “ruling on it.”
15.- Secondly, the aforementioned theory that provisional measures are in order, as a general rule, during the processing of a contentious case, is reinforced by the fact that the words “matters” and “cases” must be understood, for the purposes indicated, as synonymous. And this is so, firstly because of the common meaning of such terms.
 While among the meanings of the term “matter” are “[t]he material in question” and the “case”
, with regard to the latter it states that “[m]atter concerned or proposed to consult someone and request their opinion” and “[a]ny matters investigated by the police or that are settled at trial before the courts.”

16. - But also, it can be said that, according to the context of the terms,
 the actual rules applicable to provisional measures give both words the same meaning, as is evident when one notes that the Convention refers to "matters,” with regard to the Court only in the transcript of Article 63(2), whereas it uses the word "case," in singular or plural, in five of its provisions.
 This pattern is also evident in the Statute of the Court, where, although in three of its provisions it refers to "matter," in one example it does so in relation to the President’s duties
 and, in the other two, in reference to contentious jurisdiction.
 By contrast, in a fourth provision, the term “case” is used.
. And, the same is evident in the Court’s Rules of Procedure, given that while the word "case" is used in 27 articles,
 "matter" is used only in the provision concerning the authority of the Court to order provisional measures at the request of the Commission
, in “matters yet to be submitted to (its) consideration.”
17. - But, even regarding the latter provision, it should be noted that it appears after reiterating
 the provisions of Article 63(3) of the Convention and before stipulating that in “contentious cases under [its] consideration,” the victims or their representatives may request provisional measures, in such a manner that this rule does not contradict, but quite the contrary, the interpretation in any way such that the words "matter" and "case" are for these purposes, synonymous. 

18. - Consequently, not only the Convention - an agreement between States and an autonomous and principal source, therefore, of the rule applicable to this matter- states that the words “matter” and “case” are, as regards provisional measures, synonymous. However, the States themselves have reiterated this in the Statute of the Court
 and it is even contemplated in the Rules of Procedure, approved by the Court.
 

19. - Additionally, it should be emphasized that Article 27 of the Rules of Procedure of the Court, which is found in Title II "Procedure," states that, "[a]t any stage of the proceedings" the Court may order provisional measures, which leaves no doubt as to how this legislative body interpreted the provisions of Article 63(2) of the Convention, namely that such measures take place within a contentious case proceeding that the Court is hearing or ruling upon.
20.- This is reinforced by everything that the Court itself has stated in relation to the second possibility of ordering provisional measures contemplated in Article 63(2) of the Convention, namely, in “a case not yet submitted to its consideration”:
“[o]n previous occasions, the Court has interpreted that the phrase ‘matters not yet submitted to it', contained in Article 63(2) of the Convention, supposes that there is at least a possibility that the matter behind the request for provisional measures may be brought before the Court in its contentious jurisdiction. For this small possibility to exist, the procedure set forth in Articles 44 and 46 to 48 of the American Convention must have been initiated before the Commission.”

21.- This case-law therefore implies that in order for the Court to order provisional measures with respect to “matters not yet brought before it”, there must be, on the one hand, a possibility that these may become contentious cases and, on the other, that the Commission, "even when there is strictly still no contentious case before the inter-American System,”
, may make the corresponding request. 

22.- The Court’s affirmations clearly establish, then, that the general rule is that provisional measures are in order in contentious cases, i.e., on which it rules, and only exceptionally and where requested by the Commission, on matters that are likely to become contentious cases. 
23.- And it could not be otherwise, given that if it were not so, the procedure for such measures would be completely different, separate, and unrelated to the contentious case, in the context of which they are requested and ordered, which, evidently, is quite different to the provisions of the regulatory texts. Therefore, it should be added that, without a doubt, the facts giving rise to the risk which the provisional measures ordered seek to prevent and the beneficiaries of such measures, are clearly linked to the corresponding contentious case. Finally, it is appropriate to note that even the Court's own decisions regarding provisional measures refer, in their names and therefore perhaps as a result, to the contentious case. 
II.- Effects of the Judgment.

24. - From the foregoing, it appears, therefore, that if provisional measures are admissible and are decreed in the proceeding before the Court, relating to an act that it hears or rules upon within the sphere of its contentious jurisdiction, these cease once such consideration or trial ends, being replaced, however, by the judgment. 
25. - Indeed, the judgment on merits settles the respective contentious case, rules on it, i.e. there is no longer a dispute, since it has been resolved. The first phrase of Article 67 of the American Convention establishes that:

“[t]he judgment of the Court shall be final and not subject to appeal.” 

26. - As a result, the letter g. of paragraph 1 of Article 65 of Rules of the Court adds that:

“[L]a judgment shall contain: […] the ruling on the case”.

27. - However, a final order may be a conviction or an acquittal for the State concerned. In the first eventuality, the provision of Article 63(1) of the Convention applies, which states:
“[i]f the Court finds that there has been a violation of a right or freedom protected by this Convention, the Court shall rule that the injured party be ensured the enjoyment of his right or freedom that was violated.  It shall also rule, if appropriate, that the consequences of the measure or situation that constituted the breach of such right or freedom be remedied and that fair compensation be paid to the injured party.”
28.- In this regard, it should be considered that this provision constitutes a whole with the aforementioned Article 63(2), which means, therefore, that the Convention not only expressly regulates the provisional measures as part of the Court’s contentious jurisdiction, but that it does so in the sense that they are admissible before the Court delivers a judgment on merits in the case, since if these were ordered later, they would no longer be related to a matter "under its consideration," as set forth in Article 63(2) and within which it determines and states the provisions of Article 63(1).
29.- Similarly, it should be pointed out that if "the" decision or judgment results in the conviction of the State under the terms established in the aforementioned Article 63(1) of the Convention, this latter rule should be understood, then, in accordance with that provided for in the following Article 63(2), which logically leads to the conclusion that when the Court decides or rules that there has been a “violation of a right or freedom protected” by the Convention and, consequently, orders the State to “ensure to the injured party the enjoyment of the right or freedom that was violated,” this necessarily entails an obligation to “prevent irreparable damage to persons,” especially “[i]n cases of extreme gravity and urgency.”
30.- In other words, if the judgment on merits results in a conviction, the precautionary nature of the provisional measures
 makes no sense, given that these were specifically intended to preserve a legal situation that would allow for the issuance of the judgment. And obviously, once delivered, an essential part of the judgment’s purpose, is the protective nature of such measures. Otherwise, the “final and non-appealable” nature of that decision would not be understood. It is perhaps for this reason that on more than one occasion, the judgments of the Court have expressly included devices that are the very essence of provisional measures.
 Obviously, the provisional measures would be even less justifiable on the assumption that said judgment is an acquittal.

31. - In short, it is reiterated that the above means nothing more than, effectively, that the ruling on merits of the contentious case is “final and not subject to appeal,” in other words, it is “the decision on the case”, which, as noted in the doctrine, is the solemn decision of the judge to conclude the process, a statement of legal certainty regarding the corresponding case. And this also occurs especially "when [the Court] finds a violation of a right or freedom protected" in the Convention and, consequently, orders that "the injured party’s right or freedom that was violated be guaranteed," a judgment that State Parties to the Convention "agree to comply with,
 and, if they fail to do so, the Court, after receiving “the pertinent information” obtained by monitoring compliance
, shall include it in its annual report to the OAS General Assembly, requesting the relevant "recommendations.”
 

32. - From the foregoing, it is also appropriate to note that it can be logically gathered that, because the judgment on merits is "final" and “not subject to appeal”, after hearing and ruling on the relevant case, the Court resolves it in its entirety, or completely and in a single and final instance, and so it can no longer hear or rule on it. The ruling is the result, then, of the Court’s consideration of the case, i.e., it is the judgment it makes “relating to the interpretation and application” of the Convention. Therefore, following the ruling it ceases to hear or rule on the case, and therefore the circumstances provided for in Article 63(2) are not present in order to proceed with provisional measures, i.e., that it concerns "matters that [Court] is hearing" or ruling on.
33. - But, in addition, this ruling is res judicata in nature
, it can no longer be altered, and it is also final for the Court; therefore, it cannot be replaced or devalued by provisional measures or create the risk that such eventualities may occur, which could happen if the measures ordered before the judgment continued to have effect, or if after the ruling new, measures were enacted. In that eventuality, such measures would not only be “provisional”
 but could also imply the violation of the principle of “res judicata”, i.e. that the case be re-examined.

34. - For this reason the pertinent conventional rules provide that, after the judgment has been delivered, the Court may carry out, in the relevant contentious case, only two actions: one that is procedural, and another that is administrative but which could become procedural. Firstly, it may interpret the judgment, if necessary.
 And secondly, it will submit an annual report to the OAS General Assembly on the States that have not complied with its rulings.
 At the same time, and in this case, the Statute of the Court only refers to the aforementioned report to the OAS General Assembly
 and, in turn, the Rules of Procedure of the Court govern the judgment on reparations and costs,
 the request for interpretation,
 the monitoring of compliance with judgments and other decisions made by the Court,
 and rectify any obvious mistakes, clerical errors or calculation errors.
All these matters, except the latter, are addressed in the Rules of Procedure as part of Title II “Procedure” and before the start of Title III “Advisory opinions.”
35.- Considering, then, the principle of public law that you can only do what the rule orders, the aforementioned actions are the only actions the Court may undertake in a contentious case that has already been ruled on; furthermore, they must all be aimed exclusively at ensuring compliance with the respective ruling by the State concerned. 
36. - In short, the treaty rules, statutes and regulations do not explicitly include provisional measures among the proceedings that follow the relevant judgment. There is no rule that allows the Court to proceed with provisional measures after it has ruled on the contentious case in question. 

III. - Lack of authority 
37. – For the same reason, it would not be possible to apply to the institution of provisional measures "the theory of inherent powers" since they, by their very nature, were conceived as powers that an international organization requires to comply with the roles not provided for, but, in its base Convention or constituent Treaty
 and thus such powers must be understood to be granted. In contrast, these powers are expressly awarded to the Court, and are therefore “explicit”,  they are found in Article 63(2) of the Convention and must be adhered to, which is the rule that should be applied or, if appropriate, interpreted. Therefore, it is not possible to apply the "theory of implicit powers" principle to such measures, as, in contrast, occurred with the provisions in the report submitted by the Court to the OAS General Assembly, where, based on the provisions of the Convention
 and the Statute of the Court,
 the monitoring of compliance with judgments
 was established in the Rules of Procedure and is thus a procedural institution.
  

38.- Nor would it be appropriate to invoke the pro homine principle, at least in the way it is enshrined in the Convention
, to justify the adoption of provisional measures after the issuance of the judgment on merits, for, although this principle refers to the "rights" of persons recognized therein, such measures are conceived as a power of the Court.
 Furthermore, it should be kept in mind that, if an application included that principle with regard to the latter, it would be referring to the fact that the rule that regulates it should be interpreted in the light of its object and purpose, which is, to avoid the irreparable damage that a person involved in a contentious case could suffer, during the proceeding before the Court, where the judgment is expected to avoid or repair the damage definitively.

39. - Finally, it is not admissible to allude to the practice of the Court, regarding the repeated ordering of provisional measures after delivering the judgment on merits in the respective contentious case, to argue that, thereby, the act is legitimate specifically because it was accepted by States who did not protest against it and effectively complied with the provisions of such measures. And such a reference would not be worthy of consideration because the attitude of the States concerned would not be an unequivocal demonstration of their will or intention to accept or agree that the aforementioned practice is a new rule that arises in the absence of treaty addressing the matter and, consequently, it imposes a new obligation upon them, but rather would also be an expression that, on the subject, it says nothing and, simply, having previously and conventionally committed to it, complies with a court order. Therefore, such compliance does not create a new obligation for the State, but rather the State responds to the provisions of a conventional rule.
40.- The estoppel rule or doctrine of one’s own acts or of preclusion would not be admissible regarding the State Party in the proceeding, since with its indicated actions, it had no intention of creating, through the relevant procedural act contemplated in the Convention, a new international legal rule or a new international legal obligation. 
41. - Furthermore, one should also note that the State ruling has been, with respect to such measures, individual and not for the whole or the majority of States Parties to the Convention, so that it in this case the “authentic interpretation” may not be applied, in other words, considered as a “subsequent practice in the application of the treaty which establishes the agreement of the parties regarding its interpretation.”

Conclusion
42. - In short, with the delivery of the judgment on merits, reparations and costs in proceedings, a preclusion takes effect regarding the Court’s authority to order provisional measures in relation to the contentious case in question, since, following this, it can only amend the obvious mistakes, clerical errors and calculation errors, interpret it and then monitor compliance, and report annually to the political body —the OAS General Assembly, in the event of non-compliance.

43. - The ruling does not mean, however, that the object and purpose pursued by the provisional measures ordered during the proceeding are legally unprotected, but precisely the opposite, since it imposes upon the State concerned the specific obligation to ensure “the injured party the enjoyment of the right or freedom that was violated,” particularly in “cases of extreme gravity and urgency, and when it is necessary to avoid irreparable damage to persons.” In this sense, then, it is a question of not diminishing but rather strengthening and even enhancing the effects of the judgment on merits, and thereby protecting human rights, ordering the reestablishment of those that have been violated.
44. - However, the judgment on merits in a contentious case does not imply, as stated by the Court regarding the lifting of provisional measures, that “the State is relieved of its treaty obligations to protect under the Convention”
, since its general and permanent obligation remains to “respect the rights and freedoms recognized (in the Convention) and to ensure to all persons subject to their jurisdiction the free and full exercise of those rights and freedoms.”

45. - And, certainly, all this is no impediment for the Court to order provisional measures for the same people for whom they were issued in a case already resolved, if the Commission, in exercise of its “principal role of promoting the observance and defense of human rights”
, reasonably requests it in a new case not yet submitted to its consideration, or if it so decides in another that has already been submitted.  

Eduardo Vio Grossi

            Judge
Pablo Saavedra Alessandri

             Secretary
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� 	Cour Internationale de Justice. Réparation des dommages subis au service des Nations Unies. Avis Consultatif du 11 avril 1949: “[d]e l'avis de la Cour, l’ [O] rganisation était destinée à exercer des fonctions et à jouir de droits - et elle l'a fait - qui ne peuvent s'expliquer que si l'Organisation possède une large mesure de personnalité internationale et la capacité d'agir sur le plan international. Elle est actuellement le type le plus élevé d'organisation internationale, et elle ne pourrait répondre aux intentions de ses fondateurs si elle était dépourvue de la personnalité internationale. On doit admettre que ses Membres, en lui assignant certaines fonctions, avec les devoirs et les responsabilités qui les accompagnent, l'ont revêtue de la compétence nécessaire pour lui permettre de s'acquitter effectivement de ces fonctions.” 





� 	Arts. 65 and 68 of the Convention.


� 	Article  30 of the Court’s Statute.





� 	Article  60 of the Convention.


� 	Cf. Case of Baena Ricardo et al.  v.  Panama. Jurisdiction. Judgment of November 28, 2003. Series C No. 104, para. 100: “[t]he legal grounds for the authority of the Inter-American Court to supervise compliance with its decisions is to be found in Articles” 33, 62.1, 62(3) and 65 of the Convention. 


� 	Article  29 of the Convention.


� 	Cf. Matter of Certain Venezuelan Prisons. Provisional Measures regarding Venezuela. Order of July 6, 2011, Considering paragraph 4: “Article 63(2) of the Convention requires that for the Court to be able to order provisional measures three conditions must be present: (i) “extreme gravity”; (ii) “urgency,” and (iii) the need “to avoid irreparable damage to persons.” These three conditions must coexist and be present in any situation in which the Court’s intervention is requested. Likewise, the three conditions described must persist in order for the Court to maintain the protection ordered. If one of them ceases to be present, the Court must assess the appropriateness of continuing with the protection ordered.”





� 	Article  31(3)(b) of the Vienna Convention on the Law of Treaties.


� 	Matter A.J. et al. Provisional Measures regarding Haiti, Order of February 22, 2011, Considering paragraph 16: “Lastly, the Court reiterates that Article 1(1) of the Convention establishes the general obligation of the States Parties to respect the rights and freedoms recognized therein and to ensure to all persons subject to their jurisdiction the free and full exercise of those rights and freedoms, under all circumstances. Moreover, provisional measures are of an exceptional nature and are complementary to this general obligation of the States. In this regard, the presumptions considered by the Court to lift provisional measures cannot signify that the State is relieved of its protection obligations under the Convention.”


� 	Article  1(1) of the Convention.


� 	Article  41 of the Convention.
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