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DISSENTING OPINION OF JUDGE EDUARDO VIO GROSSI,

INTER-AMERICAN COURT OF HUMAN RIGHTS,
CasE OF liakat ali alibux V. suriname,
JUDGMENT OF JANUARY 30, 2014

(Preliminary objections, merits, reparations and costs)
INTRODUCTION
This dissenting opinion is emitted
 with regard to the Judgment indicated above (hereinafter, and interchangeably, “the Judgment”), because the undersigned considers, contrary to the decision made in this case, that it was in order to admit the preliminary objections filed by the Republic of Suriname (hereinafter, and interchangeably, “the State”) concerning the rule of prior exhaustion of domestic remedies; particularly when this was founded on the lodging of the petition before the Commission prior to the delivery of a guilty verdict, and before the exhaustion of remedies relating to the restriction of the right to leave the country
 and, consequently, that a ruling should not have been delivered on the merits or the case. All of this for the following reasons.
 
I.
RULE OF PRIOR EXHAUSTION OF DOMESTIC REMEDIES
A. Provisions of the Convention directly related to this rule
Article 25(1) of the American Convention on Human Rights (hereinafter, interchangeably, “the Convention”) indicates:

“Everyone has the right to simple and prompt recourse, or any other effective recourse, to a competent court or tribunal for protection against acts that violate his fundamental rights recognized by the constitution or laws of the state concerned or by this Convention, even though such violation may have been committed by persons acting in the course of their official duties.” 
In addition, Article 46(1)(a) of the Convention establishes:
“Admission by the Commission of a petition or communication lodged in accordance with Articles 44 or 45 shall be subject to the following requirements: … that the remedies under domestic law have been pursued and exhausted in accordance with generally recognized principles of international law.”

Meanwhile, Article 46(2) of the Convention adds:

“The provisions of paragraphs 1.a and 1.b of this article shall not be applicable when:


a.
the domestic legislation of the State concerned does not afford due process of law for the protection of the right or rights that have allegedly been violated;


b.
the party alleging violation of his rights has been denied access to the remedies under domestic law or has been prevented from exhausting them; or


c.
there has been unwarranted delay in rendering a final judgment under the aforementioned remedies.”

Then, Article 47(1)(a) of this instrument stipulates:

“The Commission shall consider inadmissible any petition or communication submitted under Articles 44 or 45 if: … any of the requirements indicated in Article 46 has not been met.”

Lastly, Article 61(2) of the Convention states:

“In order for the Court to hear a case, it is necessary that the procedures set forth in Articles 48 and 50 shall have been completed.”

Moreover, these provisions are closely related to the contents of the second paragraph of the Preamble to the Convention, which indicates the following: 
“Recognizing that the essential rights of man are not derived from one's being a national of a certain state, but are based upon attributes of the human personality, and that they therefore justify international protection in the form of a convention reinforcing or complementing the protection provided by the domestic law of the American states.”

B. General considerations
The above-mentioned provisions reveal that the rule of prior exhaustion of domestic remedies was established in the Convention as an essential element of the whole inter-American system for the promotion and protection of human rights, because they establish the obligation of the alleged victim of the human right that has presumably been violated, or that of his representatives, to allege this violation before the corresponding domestic judicial bodies before doing so before the inter-American System, thus permitting or enabling these bodies to proceed in consequence, re-establishing the effective exercise and respect for the human rights in the State concerned as soon as possible,
 which is the object and purpose of the Convention, and thus making it unnecessary for the inter-American jurisdiction, whose main purpose is precisely this re-establishment, to intervene.
 
In other words, the rule of the prior exhaustion of domestic remedies operates in those situations in which the object and purpose of the Convention has not been achieved because the State concerned has failed to comply with its undertakings in this regard
 and, therefore, the intervention of the international jurisdictional organ is necessary so that, if appropriate, it can order the State to comply with the international obligations it has breached, to guarantee that it will not violate them again, and to make reparation for the consequences of such violations.

This is why the Court indicates that “[t]he rule of prior exhaustion of domestic remedies was conceived in the interests of the State, because it seeks to exempt it from responding before an international organ for acts attributed to it, before it has had the opportunity to remedy them by its own means.”
 
However, this assertion must be nuanced or complemented because, on the one hand, this rule is not included among the rights guaranteed by the Convention,
 but rather among the norms of the Convention concerning the mechanisms for the protection of those rights
 – in other words, among the provisions of a procedural nature – and, on the other hand, the rule was not solely and exclusively, or even mainly, conceived in order to serve the interests of the State, but fundamentally in order to achieve, as a practical effect, the most prompt and effective re-establishment of respect for human rights by the State. Consequently, this rule has also been established, perhaps primarily, for the benefit and use of the victim of a human rights violation. This is even more evident if the provisions of Article 25(1) of the Convention, transcribed above, are recalled concerning the right of everyone to judicial protection.

In other words, since the rule of prior exhaustion of domestic remedies is of a procedural nature and, especially, since it is not among the rights recognized by the Convention, it cannot be understood, per se or prima facie, as a restriction to the enjoyment and exercise of those rights or, in any case, that this is not established in the Convention.
 In other words, the pro homini principle will not always be applicable with regard to this rule, especially the aspects of it that are regulated by the organs of protection themselves
 because, on the one hand, it is not truly a human right, but rather an obligation of the individual and, on the other, its eventual violation could prevent the opportune and prompt achievement of the aforementioned practical effect, which is, let me repeat, the re-establishment of respect for the human rights presumably violated by the State concerned.
What said rule seeks, then, is, insofar as possible, to make recourse to the inter-American jurisdiction unnecessary, by requiring that, in the first place, the respective State is called on directly to comply, if it has not already done so, with the international commitments that it has assumed in the area of human rights, and this, in less time than would be taken to obtain the same effect by the intervention of the inter-American System.

Certainly, the Convention includes the logical exceptions to the general rule of prior exhaustion of domestic remedies. Thus, it indicates that it is not necessary to exhaust these remedies previously if the domestic legislation of the state concerned does not provide them; if access to them has been denied, or they have been exhausted or, lastly, if there has been unwarranted delay in the decision regarding their exercise. In other words, these exceptions can be argued in situations in which the said remedies are clearly inexistent, ineffective, useless or unavailable. 
Undoubtedly, the said exceptions provide the rule of prior exhaustion of domestic remedies with the necessary flexibility in its application, by eliminating a strictly formal meaning and scope, especially, although not exclusively, in those cases in which, in the State concerned, the rule of law or the effective exercise of representative democracy is absent, or human rights are generally and systematically violated, or periodic, free and fair elections based on universal, secret suffrage are not held, or a multi-party system and political parties are inexistent, or the public powers are not separate and independent; in sum, when the provisions of the Inter-American Democratic Charter are violated in the respective State.

Nevertheless, it should be noted that this means that applying these exceptions as a regular or general practice could lead to annulling the rule in question and, consequently, to further delaying effective, prompt and final compliance by the State concerned, especially if it is a democracy, with its international obligation to respect and ensure respect for the human rights that have presumably been violated, which is the object and purpose of the Convention. 
In addition, attention should be called to the fact that the said rule entails conciliation, compatibility or an adequate balance between the domestic jurisdiction, exclusive to the respective State, and the inter-American human rights jurisdiction. From this perspective, respecting these elements evidently constitutes, as regards the Court, an expression of the impartiality and objectivity that should reign in its actions as an organ responsible for imparting justice in the area of human rights.

Based on the foregoing, breaching or ignoring the rule of prior exhaustion of domestic remedies would not only run counter to what was agreed on by the States Parties to the Convention as established in it, but would also call into question the whole of the said inter-American system, affecting the legal certainty that it provides and guarantees.

II.
COMPLIANCE WITH THE OBLIGATION CONCERNING THE PRIOR EXHAUSTION OF DOMESTIC REMEDIES IN THIS CASE
Now the question arises of whether, in this case, it was appropriate to comply with the obligation to exhaust domestic remedies previously and, if the answer is affirmative, when this should have taken place. Indeed, it is necessary to distinguish between the preliminary objection raised by the State concerning the lodging of the petition before the Commission prior to the delivery of the guilty verdict,
 and the one relating to the failure to exhaust remedies relating to the restriction of the right to leave the country. 
A. The failure to exhaust domestic remedies based on submission of the petition to the Commission prior to the delivery of the guilty verdict 
1. Pertinence of the obligation of prior exhaustion of domestic remedies
Regarding the rule of the prior exhaustion of domestic remedies, the Judgment asserts “… that the petitioner argued the presumed violation of the right to appeal the judgment convicting him and the principle of legality before the High Court of Justice, which had been decided unfavorably in an interlocutory decision of June 12, 2003, before the respective complaint was submitted to the Commission,” so that “consequently, the Court finds that, in this case, owing to the inexistence of an appeal against the possible guilty verdict, the delivery of this verdict was not an essential requirement for the submission of the case to the Commission.”

In this regard, it must be recalled that, by affirming the above, it is being accepted that the mere possibility that the judgment of the State’s High Court of Justice, which could not be appealed, would convict the petitioner, was sufficient reason for not requiring compliance with the requirement of prior exhaustion of domestic remedies. The grounds for this determination are, therefore, a decision that had not been taken when the petition was lodged before the Commission. Moreover, there was no certainty that this decision – the said judgment with a guilty verdict – would be taken.
In addition, in this regard, the considerations in the Judgment were based only on the inexistence of a remedy of appeal against this possible judgment, in the circumstances that there is no record in the case documentation of whether other remedies, such as the remedy of reconsideration, were admissible before the same court.
But, in addition to the foregoing, it should be considered that the said inexistence of the remedy of appeal, which was the grounds for what was decided in the Judgment in this regard, was not asserted or alleged in the initial petition lodged before the Commission, or even subsequently in the instant case. Thus neither the Commission nor the petitioner indicated during the proceedings what was decided in the Judgment and transcribed above.
It should also be emphasized that the Judgment’s ruling on the preliminary objection concerning the prior exhaustion of domestic remedies was not made with regard to the State’s final decision, which therefore could not be amended or changed and which, consequently, could give rise to international responsibility, but rather with regard to a prior decision that was not final – the said interlocutory decision. Hence, the preliminary objection was rejected based on a decision of the State that, by its very nature, did not have the effects of res judicata and did not refer to the merits of the matter examined in the corresponding proceeding.
The foregoing reveals that the Judgment deviates considerably from the meaning of the above-mentioned rule and, consequently, from the essential requirements or conditions for the petition in this case to be admitted by either the Commission or the Court.
Indeed, to the contrary, it would seem that in order to decide as it did in the Judgment, the Court tacitly turns to the exception to the rule of the prior exhaustion of domestic remedies established in Article 46(2)(a) of the Convention: that is, the inexistence in the domestic legislation of the State of due process of law for the protection of the rights that had allegedly been violated or that the said remedies were not available or were not adequate, suitable, useful, effective and valid.
However, if the contents of the Judgment could be interpreted in this way, it would be necessary to consider, first, that it was for the petitioner, rather than the Court, to assert this exception. This is even established in the Commission’s Rules of Procedure and, consequently, represents how the Commission interprets the corresponding provisions of the Convention.
 
Therefore, it could be affirmed that, by rejecting the preliminary objection of prior exhaustion of domestic remedies, the Judgment is inconsistent with the general principle of public law that it is only possible to do what the norm establishes, because it is evident that there is no norm that confers on the Court – nor has this been established in its Rules of Procedure, as, to the contrary, occurs in the case of the Commission – the authority to request that what has been required of it be amended and, above all, to make the amendment itself.
In this case and on this aspect, what was required was to accept or to reject the said preliminary objection based on the legal and factual grounds asserted in the proceedings, which relate to the moment at which it was considered that the requirement of prior exhaustion of domestic remedies was or was not complied with, and not that it was not essential to comply with this. On this basis then it could even be considered that the Judgment distanced itself from the spirit of the Court’s case law, in the sense that, just as “… it is not for the international organs to rectify the lack of precision in the State’s arguments,”
 nor should this be done, based on the principle of procedural balance or equality, with regard to those presented by the petitioners or by the Commission. 
It could also be affirmed that, by proceeding in this way, the Judgment establishes the precedent that, in some cases, the rule of the prior exhaustion of domestic remedies could be rendered meaningless or excessively relativized. Thus, this would occur to the extent to which, by allowing the petitioner to lodge a petition with the Commission even before the pertinent proceedings in the domestic jurisdiction had ended, based on the presumption that its final judgment would be a conviction, not only would this be accepting the coexistence of the proceedings of the said jurisdiction and of the inter-American jurisdiction with regard to the same case, but also, it could cause this to happen in other cases, and even that the latter jurisdiction be used to exert pressure of some kind on the former.
In this way, the Judgment would be inconsistent with the reinforcing, complementary or subsidiary nature of the inter-American jurisdiction in relation to the domestic jurisdiction established in the second preambular paragraph of the Convention transcribed above because, instead, it would be substituting the latter. 
In short, since accepting what is affirmed in the Judgment and transcribed above creates a high level of legal uncertainty with regard to the requirement of prior exhaustion of domestic remedies, I am unable to share the decision to reject the preliminary objection filed by the State in this regard, particularly when it is evident that this requirement was not met.
2. Moment at which the requirement of prior exhaustion of domestic remedies should be complied with
As mentioned above, in these proceedings, the dispute relates to when the requirement of the prior exhaustion of domestic remedies should be met. And, as also indicated, there is no ruling, at least directly and legally, on this point in the Judgment. In other words, it did not rule between the State’s claim that this requirement must be met before the pertinent petition is lodged
 and the Commission’s claim that this should occur before its decision on the admissibility of the petition.
 
To the contrary, as grounds for the decision taken on the obligation of prior exhaustion of domestic remedies, the Judgment states that “[r]egarding the lodging of the initial petition before the Commission, it has been verified that the alleged victim sent this document on August 22, 2003, and that, at that date, the final judgment in the criminal proceedings against him had not yet been delivered, but was handed down on November 5, 2003,” that “[i]n addition, although the initial petition was received on August 22, 2003, it was not until April 18, 2005, that the Commission forwarded the pertinent parts of the alleged victim’s petition to the State,” that “[o]n July 18, 2005, the State argued that the petition had been lodged prior to the final decision of the High Court of Justice,” and that “[l]astly, the Admissibility Report was issued on March 9, 2007.”

Nevertheless, it may be understood from the above that, since the Judgment does not include what was expressly and directly indicated by the Commission, it would appear that its position was accepted; this was that it is at the moment at which the Commission decides on the admissibility of the pertinent petition or communication lodged before it that the obligation of prior exhaustion of domestic remedies should be complied with.

In this case, this interpretation would not be in keeping with either the words of the above-mentioned Articles 46(1)(a) and 47(1)(a) of the Convention or their spirit. 
Indeed, regarding the text of the norms, it should be indicated, first, that although it is true that the Convention does not expressly and directly indicate that, at the time of its presentation, the respective petition or communication must comply with the requirement of prior exhaustion of domestic remedies, it is also true that it does not indicate, either tacitly or indirectly, that it is sufficient that this requirement is complied with when the Commission rules on its admissibility for the said petition or communication to be admitted. Doubtless, if this had been the intention, it would have been expressly stated in the Convention, but this did not happen.

Similarly, it should be recalled that it is undeniable that the Convention does not include a time frame for the Commission to rule on whether or not the petitions or communications lodged before it are admissible; and, consequently, the Convention did not anticipate the situations arising from a delay in this ruling. However, it may be supposed that the wording of the articles cited tacitly considered a certain simultaneity or, at least, a relatively short lapse between the lodging of the petition or communication and the decision on its admissibility.
Based on the foregoing, attention may also be drawn to the fact that the said provisions expressly refer to “a petition or communication lodged;” in other words, they refer to a procedural action carried out at a certain moment that reveals its author’s intention. That is to say, it cannot be modified by the latter, unless the author requests that it be considered that the action has not been taken. Second, it should also be considered that, it is with regard to that action, the “petition or communication lodged” that the Commission’s decision on whether or not it is admissible should be made. That is, the Commission must refer to this exactly as it was lodged or completed; the latter at the request of the Commission itself. From all the foregoing, it can be inferred that the said petition or communication is only admissible if, at the time it is lodged or has been completed, the domestic remedies relating to the presumed violation of the human rights that it alleged have been exhausted.
Furthermore, this is revealed by the provisions of the Commission’s Rules of Procedure which were adopted by the Commission itself and that, therefore, reflect how it has interpreted the pertinent norms of the Convention. 
Reference has already been made to these Rules of Procedure,
 indicating that they leave no doubt that the person obliged to previously exhaust domestic remedies is the person who lodges the pertinent petition or communication before the Commission, and that it is also this person, therefore, who must prove that this requirement has been met at that time, or when the Commission requests that the petition or communication be completed during its initial processing.

However, these Rules of Procedure also indicate that it is the petitioner who may allege the impossibility of proving compliance with the requirement of prior exhaustion of domestic remedies,
 which can only be done in the respective petition, or with the information completing it. 
Furthermore, attention should also be drawn to the fact that, according to the said Rules of Procedure, only “the petitions” that meet the pertinent requirements will be processed, including the one relating to the prior exhaustion of domestic remedies, which should obviously have occurred before the petitions were lodged or when they were completed at the request of the Executive Secretariat.

Lastly, it appears undeniable that, as established by the Commission’s Rules of Procedure,
 when a petition is lodged before it, the exact date on which the domestic remedies have been exhausted is necessarily known, or should be known, and that is the day on which the alleged victim has been notified of the decision that exhausted those remedies, or that is not necessary to exhaust them, all of which must be indicated in the said petition.
Regarding the spirit of the said provisions of the Convention, it should be reiterated that if it were not compulsory to have exhausted the domestic remedies before lodging the pertinent petition, it would be permissible that, at least for a certain time, that is, between the moment at which the corresponding petition or communication was lodged and the moment at which the Commission issued the decision on its admissibility (a lapse that in many situations may be considered overlong), the same case could be processed simultaneously by the domestic jurisdiction and by the international jurisdiction, which would evidently make the provisions of the second paragraph of the Preamble, and even the rule of prior exhaustion of domestic remedies, meaningless. In other words, the inter-American jurisdiction would not be subsidiary and complementary to the domestic jurisdiction, but rather would substitute it or, at the very least, could be used as an element to exert pressure on the latter.

But, in addition, if it is accepted that compliance with the said requirement may take place at a time subsequent to the lodging of the pertinent petition or its completion, this could constitute an incentive to lodge petitions or communications before the Commission even when the said requirement has not been met, in the hope that it will be possible to comply with it prior to the Commission’s ruling on their admissibility, which, evidently, could not have been the intention of, or foreseen by, the States Parties to the Convention or, at least, there is no record in the relevant documentation that they considered this. 

Also, as regards the spirit that inspired the provisions in question, it should be noted that, if the principle that the said requirement must be met when lodging or completing the petition concerned is not followed and, to the contrary, the thesis is adopted that this time frame would be determined by the moment when the Commission rules on the admissibility of the corresponding petition, this could lead to overtly unfair and arbitrary situations. Indeed, since the time limit for the petitions or communications lodged before the Commission to comply with the requirement of prior exhaustion of domestic remedies would then depend, not on the petitioner or applicant, but on the Commission’s decision on their admissibility or inadmissibility, it is clear that this time limit would not be the same in all cases and would not be known in advance as is essential. It is evident that this possibility could not have been the intention of the States Parties to the Convention, nor can the said provisions be interpreted in a sense that makes this feasible.
All things considered, logically, for the petition to be admitted it is the petitioner who must prove that the petition or communication complies with the requirement of prior exhaustion of domestic remedies or, otherwise, ask to be exempted from this obligation. And, obviously, this issue must be broached in the petition itself. 
In the instant case, this did not occur because, according to the Judgment itself, “[r]egarding the lodging of the initial petition before the Commission, … [the Court] has verified that, indeed, the alleged victim forwarded this document on August 22, 2003, and that, at that time, the final judgment in the criminal proceedings against him had not been delivered, as this was handed down on November 5, 2003.”

3. Objection based on non-compliance with the requirement of prior exhaustion of domestic remedies. 
Now, according to the applicable provisions, if the petitioner fails to comply with the obligation to first exhaust the domestic remedies, the State may file the corresponding objection.
In this regard, “the Court has stated that an objection to the exercise of its jurisdiction based on the supposed failure to exhaust domestic remedies must be presented at the appropriate procedural moment; that is, during the proceeding on admissibility before the Commission.”
 Also, in the Judgment it is affirmed that “[n]evertheless, for a preliminary objection on the failure to exhaust domestic remedies to be admissible, the State that presents this objection must describe the domestic remedies that have not yet been exhausted and show that these remedies were available and adequate, suitable and effective,”
 and that “when alleging the failure to exhaust domestic remedies, the State must indicate on that occasion the remedies that must be exhausted and their effectiveness.”

However, the considerations in the Judgment must be complemented by the provisions of the Commission’s Rules of Procedure, that: “[w]hen the petitioner contends that he or she is unable to prove compliance with the requirement indicated in this article, it shall be up to the State concerned to demonstrate to the Commission that the remedies under domestic law have not been previously exhausted, unless that is clearly evident from the record.”
 In other words, only if the petitioner contends that he or she has been unable to exhaust the domestic remedies previously, must the State demonstrate that this has not been done, unless this is clearly evident from the case file.

In the instant case, the Judgment records that, after the pertinent parts of the alleged victim’s petition had been forwarded to the State on April 18, 2005, granting it two months, later extended for one month more, to present its answer, “[o]n July 18, 2005 [in other words, within the said time frame], the State argued that the case had been submitted before the final decision of the High Court of Justice.”
 That is to say, the State indicated that the domestic remedies had not yet been exhausted, a requirement that, as indicated above, was not mentioned and, above all, not explained, in the corresponding petition.

4. Admissibility of the pertinent petition or communication
The time at which the Commission rules on the admissibility of a petition or communication differs entirely from the time that this is presented or completed.

This is evident when it is recalled that the Commission’s Rules of Procedure provide for an initial review of the petition,
 its initial processing,
 and a proceeding on its admissibility,
 all of the foregoing carried out by the Executive Secretariat of the Commission, acting on its behalf.
Now, and as indicated previously, the latter should make the decision on the admissibility of the pertinent petition in the terms in which it was expressed at the time of its presentation or, at most, of its completion at the request of the Commission’s Executive Secretariat, and not in the terms in which it is expressed at the time at which the decision on its admissibility is made. In particular, and in addition to what has been said previously, this is because it is the initial petition that is forwarded to the State for the latter to answer,
 and because the decision on its admissibility is adopted after considering the respective positions of the parties.
 
The preceding assertion that the Commission must rule on the petition is consistent with other provisions of its Rules of Procedure which stipulate that, during the initial processing of the petition, if the petition does not meet the pertinent requirements, including the prior exhaustion of domestic remedies, the Commission’s Secretariat is authorized to request the petitioner to “complete” it.
 To this end, during the above-mentioned initial processing – in other words, when the corresponding petition has been lodged – the said Secretariat must evidently “study” whether it meets the said requirements,
 and, during the proceedings on the admissibility of the petition, the Commission itself “verifies” whether the domestic remedies have been pursued and exhausted;
 in other words, it examines the petition and ensures that this is true.
 
Hence, these Rules of Procedure do not establish that it is at the time the Commission decides on the admissibility of the petition that the said remedies must be pursued and exhausted, but rather that, at that time, they should already have been pursued and exhausted. Logically, therefore, they must have been pursued and exhausted before the petition was lodged before the Commission.

Now, it has been indicated that the Convention did not determine a time limit, following the lodging of the corresponding petition, for the Commission to rule on its admissibility.  It should be added that, in this case, considering that “the Admissibility Report was issued on March 9, 2007,”
 the lapse between the latter and the date of the petition – “August 22, 2003”
 ​– was slightly more than three years and six months.
B. The failure to exhaust domestic remedies in relation to the restriction of the right to leave the country
Regarding the second justification for the preliminary objection filed by the State, the Judgment indicates, as grounds to reject it, that “regarding the failure to exhaust domestic remedies in relation to the January 2003 restriction of the right to leave the country, the Court observes that the alleged victim did not file any remedy before the domestic courts,” and that “[h]owever the State did not contest its admissibility at the first stages of the proceedings before the Commission and did not indicate which remedies the alleged victim should have exhausted; moreover, it did not do so before this Court either.”

When indicating the above, the Judgment did not consider that, since the alleged victim had not filed any remedy before the domestic courts owing to the 2003 restriction of the right to leave the country, and had not argued that he did not have to do so, the State did not have the opportunity to file a specific preliminary objection in this regard during the admissibility proceedings before the Commission. Thus, attention should be drawn to the fact that the preliminary objection filed by the State in this regard does not refer to the petition lodged before the Commission, but to the admissibility decision that the Commission adopted on the petition. It is perhaps for this reason that it is asserted in the Judgment that “the alleged victim made no specific mention regarding the failure to exhaust domestic remedies in relation to the restriction of the right to leave the country.”

Consequently, by rejecting this justification for the objection filed by the State, the Judgment appears merely to consider that it did not negate the admissibility of the petition. However, the Judgment fails to mention that the petitioner not only failed to exhaust any remedy in this regard, but, in addition, he failed to allege that it was impossible to do this. Thus, in fact, it could be deemed that, regarding the rule of prior exhaustion of domestic remedies, the Judgment considered that the only entity with an obligation is the State, which evidently is not in keeping with the provisions of the Convention. Moreover, if this view is accepted, it would reduce the meaning and scope of this rule to a minimum, affecting the essential procedural balance in the case in question.
CONCLUSION
In short, this dissenting opinion indicates a disagreement with what was decided in the Judgment, because, in the opinion of the undersigned, it is not in keeping with the provisions of Articles 46, 47 and 48 of the Convention, in conjunction with Article 61(2) of this instrument.  
In other words, by taking the position it did, the Judgment disregarded the principle of subsidiarity and complementarity that inspires the inter-American human rights system; the legal certainty and security with which the provisions of the Convention should be interpreted and applied, and the procedural balance and equality between the parties that should be ensured in the processing of “petitions or communications lodged” before the Commission and submitted to the consideration of the Court.
Consequently, it is in this sense that I agree with what the Court itself has stated, as regards “the tolerance of ‘evident infringements of the procedural rules established in the Convention [and I would add of the Rules of Procedure of the Court and of the Commission], results in the loss of the essential authority and credibility of the organs responsible for administering the system of human rights protection.”
 And this is because it is precisely these rules that ensure the legal certainty and equality of treatment of those who appear before the Court, as well as the Court’s own impartiality and independence when imparting justice in the area of human rights.

Evidently, this opinion is issued, as in the case of other opinions issued by the undersigned,
 based on one of the particular imperatives that a tribunal such as the Court has to take into consideration, which is that it must act with full awareness that, as an autonomous and independent entity, it has no superior authority controlling it, which means that, in honor of the extremely important functions assigned to it, it must strictly respect the limits to its functions, and remain and act within the specific sphere of a jurisdictional entity. Clearly, acting in this way is the best contribution that the Court can make to the consolidation of the inter-American institutional framework for human rights, a requirement sine qua non for the due safeguard of those rights and, to this end, the Commission has the responsibility to promote and defend them,
 the Court is responsible for interpreting and applying the Convention in the cases submitted to its consideration,
 and the States are responsible for amending the Convention if they find this necessary.
 
Eduardo Vio Grossi

Judge
Pablo Saavedra Alessandri

Registrar
� 	Art. 66(2) of the Convention: “If the judgment does not represent in whole or in part the unanimous opinion of the judges, any judge shall be entitled to have his dissenting or separate opinion attached to the judgment.” 


Art. 24(3) of the Court’s Statute: “The decisions, judgments and opinions of the Court shall be delivered in public sessions and the parties shall be given written notification thereof. In addition, the decisions, judgments and opinions shall be published, along with judges’ individual votes and opinions and with such other data or background information as the Court may deem appropriate.”


Art. 65(2) of the Court’s Rules of Procedure: “Any Judge who has taken part in the consideration of a case is entitled to append a separate reasoned opinion to the judgment, concurring or dissenting. These opinions shall be submitted within a time limit to be fixed by the Presidency so that the other Judges may take cognizance thereof before notice of the judgment is served. Said opinions shall only refer to the issues covered in the judgment.”


� 	Para. 10 of the Judgment. Hereinafter, each time that “para.” is indicated, this will correspond to the respective paragraph of the Judgment.


�	These are the reasons that, as in another case (Dissenting opinion of Judge Eduardo Vio Grossi, Case of Díaz Peña v. Venezuela, Judgment of June 26, 2012 (Preliminary objection, merits, reparations and costs), required the undersigned to consider that since, in his opinion, it was not in order to rule on the merits, he should vote, as in fact he did, negatively on all the declarative and operative paragraphs of the Judgment. This position differs from the one adopted in a non-contentious case by another judge who, although believing that the consultation submitted to the Court was inadmissible and, therefore, that it was inappropriate to examine its merits, considered that, despite this and interpreting a regulatory provision, he should rule of it and proceeded to do so (Dissenting and concurring opinion of Judge Thomas Buergenthal, Inter-American Court of Human Rights, Advisory Opinion OC-7/86, of August 29, 1986, Enforceability of the Right to Reply and Correction (Arts. 14.1, 1.1 and 2 American Convention on Human Rights), requested by the Government of Costa Rica.). The undersigned hopes that, in future, the Court’s Rules of Procedure will deal with this situation explicitly, in keeping with one of the two positions described. 


� 	Articles that, together with Article 51, are to be found in Section 4 the Convention entitled “Procedure” of Chapter VII: “Inter-American Commission on Human Rights,” of Part II: “Means of Protection.”


� 	Art. 1(1) of the Convention: “The States Parties to this Convention undertake to respect the rights and freedoms recognized herein and to ensure to all persons subject to their jurisdiction the free and full exercise of those rights and freedoms, without any discrimination for reasons of race, color, sex, language, religion, political or other opinion, national or social origin, economic status, birth, or any other social condition.” 


� 	Art. 63(1) of the Convention: “If the Court finds that there has been a violation of a right or freedom protected by this Convention, the Court shall rule that the injured party be ensured the enjoyment of his right or freedom that was violated.  It shall also rule, if appropriate, that the consequences of the measure or situation that constituted the breach of such right or freedom be remedied and that fair compensation be paid to the injured party.”


� 	Art. 33 of the Convention: “The following organs shall have competence with respect to matters relating to the fulfillment of the commitments made by the States Parties to this Convention: (a) the Inter-American Commission on Human Rights, referred to as "the Commission;" and (b) the Inter-American Court of Human Rights, referred to as "the Court."


� 	Art. 63(1) of the Convention, transcribed above. 


� 	Para. 15.


� 	Part I of the Convention, “State Obligations and Rights Protected.”


� 	Part II of the Convention, “Means of Protection.”


� 	Art. 29 of the Convention: “Restrictions regarding Interpretation. No provision of this Convention shall be interpreted as: (a) permitting any State Party, group, or person to suppress the enjoyment or exercise of the rights and freedoms recognized in this Convention or to restrict them to a greater extent than is provided for herein; (b) restricting the enjoyment or exercise of any right or freedom recognized by virtue of the laws of any State Party or by virtue of another convention to which one of the said states is a party; (c) precluding other rights or guarantees that are inherent in the human personality or derived from representative democracy as a form of government; or (d) excluding or limiting the effect that the American Declaration of the Rights and Duties of Man and other international acts of the same nature may have.” 


� 	Both the Court’s Rules of Procedure and those of the Commission have been approved by the said organs.


� 	Adopted by the General Assembly of the Organization of American States by Resolution AG/RES 1 (XXVIII-E-1) at the first plenary session held on September 11, 2001, during its special session in Lima Peru.


� 	Paras. 10 and 17. 


� 	Para. 18.


� 	Article 28(8) of the Commission’s Rules of Procedure: “Requirements for the Consideration of Petition”… “Petitions addressed to the Commission shall contain the following information:  … Any steps taken to exhaust domestic remedies, or the impossibility of doing so as provided in Article 31 of these Rules of Procedure;” 


Art. 29(3) of these Rules: “Initial Processing”. …“If the petition does not meet the requirements of these Rules of Procedure, the Commission may request that the petitioner or his or her representative complete them in accordance with Article 26.2 of these Rules..”


� 	Para. 16.


� 	Para. 11.


� 	Para. 12.


� 	Para. 17.


� 	Arts. 28(8) and 29(3) of the Commission’s Rules of Procedure, transcribed above.


� 	Art. 31(3) of the Commission’s Rules of Procedure: “When the petitioner contends that he or she is unable to prove compliance with the requirement indicated in this article, it shall be up to the State concerned to demonstrate to the Commission that the remedies under domestic law have not been previously exhausted, unless that is clearly evident from the record.”


� 	Art. 30(1) of the Commission’s Rules of Procedure: “The Commission, through its Executive Secretariat, shall process the petitions that meet the requirements set forth in Article 28 of these Rules of Procedure.”


� 	Art. 32 of the Commission’s Rules of Procedure: “1. The Commission shall consider those petitions that are lodged within a period of six�months following the date on which the alleged victim has been notified of the decision that exhausted the domestic remedies. 2. In those cases in which the exceptions to the requirement of prior exhaustion of domestic remedies are applicable, the petition shall be presented within a reasonable period of time, as determined by the Commission.  For this purpose, the Commission shall consider the date on which the alleged violation of rights occurred and the circumstances of each case.” 


� 	Para. 17.


� 		Para. 14.	


� 	Para. 15.


� 	Para. 16.


� 	Art. 31(3) of the Commission’s Rules of Procedure.


� 	Para. 17.


� 	Art. 26(1) of the Commission’s Rules of Procedure: “The Executive Secretariat of the Commission shall be responsible for the study and initial processing of petitions lodged before the Commission that fulfill all the requirements set forth in the Statute and in Article 28 of these Rules of Procedure.”


Art. 30(1) of the Commission’s Rules of Procedure: “The Commission, through its Executive Secretariat, shall process the petitions that meet the requirements set forth in Article 28 of these Rules of Procedure.”


� 	Art. 29(1) of the Commission’s Rules of Procedure: “The Commission, acting initially through the Executive Secretariat, shall receive and carry out the initial processing of the petitions presented. Each petition shall be registered, the date of receipt shall be recorded on the petition itself and an acknowledgement of receipt shall be sent to the petitioner.” 


� 	Art. 36(1) and 2 of the Commission’s Rules of Procedure: “Decision on Admissibility. 1. Once it has considered the positions of the parties, the Commission shall make a decision on the admissibility of the matter. The reports on admissibility and inadmissibility shall be public and the Commission shall include them in its Annual Report to the General Assembly of the OAS. 2. When an admissibility report is adopted, the petition shall be registered as a case and the proceedings on the merits shall be initiated. The adoption of an admissibility report does not constitute a prejudgment as to the merits of the matter.”


� 	Art. 30(2) of the Commission’s Rules of Procedure: “For this purpose, it shall forward the relevant parts of the petition to the State in question. The request for information made to the State shall not constitute a prejudgment with regard to any decision the Commission may adopt on the admissibility of the petition.” 


� 	Art. 36(1) of the Commission’s Rules of Procedure: “Once it has considered the positions of the parties, the Commission shall make a decision on the admissibility of the matter. The reports on admissibility and inadmissibility shall be public and the Commission shall include them in its Annual Report to the General Assembly of the OAS.” 


� 	Art. 29(3): “If the petition does not meet the requirements of these Rules of Procedure, the Commission may request that the petitioner or his or her representative complete them in accordance with Article 26.2 of these Rules.”


� 	Art. 26(1) of the Commission’s Rules of Procedure, transcribed above.


� 	Art. 31(1) of the Commission’s Rules of Procedure: “In order to decide on the admissibility of a matter, the Commission shall verify whether the remedies of the domestic legal system have been pursued and exhausted in accordance with the generally recognized principles of international law.” 


� 	Diccionario de la Lengua Española, Real Academia Española, 22nd edition, Madrid, 2001.


� 	Para. 17.


� 	Idem.


� 	Para. 20.


� 	Para. 13.


� 	Case of Díaz Peña v. Venezuela, Judgment of June 26, 2012 (Preliminary objection, merits, reparations and costs, para. 43.


� 	Record of complaint submitted to the Court on August 17, 2011, and Dissenting opinion, Case of Barbani Duarte et al. v. Uruguay, Judgment on merits, reparations and costs of October 13, 2011.


� 	First sentence of Art. 41of the Convention: “The main function of the Commission shall be to promote respect for and defense of human rights. …”.


� 	Art. 62(3) of the Convention: “The jurisdiction of the Court shall comprise all cases concerning the interpretation and application of the provisions of this Convention that are submitted to it, provided that the States Parties to the case recognize or have recognized such jurisdiction, whether by special declaration pursuant to the preceding paragraphs, or by a special agreement..” 


� 	Art. 76 of the Convention: “1. Proposals to amend this Convention may be submitted to the General Assembly for the action it deems appropriate by any State Party directly, and by the Commission or the Court through the Secretary General. 2. Amendments shall enter into force for the States ratifying them on the date when two�thirds of the States Parties to this Convention have deposited their respective instruments of ratification.  With respect to the other States Parties, the amendments shall enter into force on the dates on which they deposit their respective instruments of ratification.”


Art. 39 of the Vienna Convention on the Law of Treaties: “General rule regarding the amendment of treaties. A treaty may be amended by agreement between the parties. The rules laid down in Part II apply to such an agreement except in so far as the treaty may otherwise provide.” 





