ORDER OF THE
Inter-american COURT OF HUMAN RIGHTS
OF AUGUST 19, 2013

PROVISIONAL MEASURES WITH REGARD TO Venezuela

MATTER OF Natera Balboa

HAVING SEEN:

1.
The Order of the President of the Inter-American Court of Human Rights (hereinafter “the President”) of December 1, 2009, in which the President at that time adopted urgent measures in this matter based on the assessment prima facie of a situation of extreme gravity and urgency in relation to the rights to life and to personal integrity of Eduardo José Natera Balboa owing to his alleged disappearance while he was in the custody of the State and, in particular, decided:

1.
To require the State to adopt, immediately, all necessary measures to determine the situation and whereabouts of Eduardo José Natera Balboa and to protect his life and personal integrity.

[…] 
6.
To decide that this matter be heard by the Court in plenary at its eighty-sixth regular session to be held at the seat of the Court in San José, Costa Rica, from January 25 to February 6, 2010.
[…]
2.
The Order issued by the Inter-American Court of Human Rights (hereinafter “the Inter-American Court” or “the Court”) on February 1, 2010, in which it decided, inter alia:

1. To ratify the Order of the President of the Court of December 1, 2009, and, consequently, the State must adopt, immediately, all necessary measures to determine the situation and whereabouts of Eduardo José Natera Balboa and to protect his life and personal integrity.
2. To reiterate that the State has the obligation to inform the Inter-American Court, specifically and in detail, about the implementation of the measures ordered.


[…]

3.
The Order issued by the Court on May 15, 2011, in which the Court referred to the implementation of the provisional measures in this matter and, in particular, decided:

1. To reiterate that the State must adopt, immediately, all necessary measures to determine the situation and whereabouts of Eduardo José Natera Balboa and to protect his life and personal integrity. 
2.
To reiterate that the State has the obligation to inform the Inter-American Court, specifically and in detail, about the implementation of the measures ordered.

3.
To decide that the State must report to the Inter-American Court of Human Rights, by July 30, 2011, at the latest, with regard to the provisions of the first operative paragraph of this Order. Following the presentation of the said report, the State must continue reporting to the Inter-American Court every two months about the measures adopted in favor of the beneficiary of the provisional measures issued in this matter, and the representatives of the beneficiary and the Inter-American Commission on Human Rights must present their observations within four and six weeks, respectively, of notification of the State reports.
[…]

4.
The communication of August 3, 2011, in which the Bolivarian Republic of Venezuela (hereinafter “the State” or “Venezuela”) asked for a “prudential extension” in order to forward the report requested in the third operative paragraph of the Order issued by the Court on May 15, 2011 (supra having seen paragraph 3), and the note of the Secretariat of August 5, 2011, in which the extension requested by the State was granted until August 12, 2011.
5.
The notes of the Secretariat of October 6 and December 19, 2011, and July 17, 2012, in which the State was reminded that, pursuant to the third operative paragraph of the Order issued by the Court on May 15, 2011 (supra having seen paragraph 3), and following the extension granted by the note of the Secretariat of August 5, 2011 (supra having seen paragraph 4), the State should have presented its report on the measures adopted in this matter by August 12, 2011, at the latest. Consequently, on the instructions of the President of the Court, the State was asked to forward the report as soon as possible.
6.
The note of the Secretariat of December 19, 2011, in which the Court asked the Inter-American Commission on Human Rights (hereinafter “the Inter-American Commission” or “the Commission”) to present a report on the procedural status of this matter being processed before the Commission by January 20, 2012.
7.
The communication of January 20, 2012, in which the Commission advised that, at that date, it “ha[d] not received an individual petition related to the matter in question.” 
8.
The communication of August 20, 2012, with which the Commission forwarded a communication from the State of Venezuela relating to the provisional measures ordered by the Inter-American Court in this matter, which, according to the Commission, “apparently, by an involuntary error […] had been addressed to the Commission.” In this regard, the Secretariat noted that the document of August 16, 2012, presented to the Commission by the State corresponded to information sent in response to the note of the Secretariat of the Court of July 17, 2012 (supra having seen paragraph 5).

9.
The briefs of September 7 and October 17, 2012, in which the representatives of the beneficiary (hereinafter “the representatives”) and the Inter-American Commission, respectively, presented their observations on the State’s report (supra having seen paragraph 8).

10.
The note of the Secretariat of May 7, 2013, in which it reminded the State that, in keeping with the third operative paragraph of the Order issued by the Court on May 15, 2011 (supra having seen paragraph 3), the State should report to the Inter-American Court every two months on the measures adopted in favor of the beneficiary of the provisional measures issued in this matter. Since the last State report had been received by the Secretariat on August 20, 2012, on the instructions of the President of the Court, the State was requested to present a report on the measures adopted in this matter by May 31, 2013. At the time this Order is issued, this report had not been received.
11.
The note of the Secretariat of July 30, 2013, in which the Court asked the Commission to advise whether it had received an individual petition related to the matter in question by August 6, 2013, and the communication of August 7, 2013, in which the Inter-American Commission advised that “to date, it ha[d] not received an individual petition.”
CONSIDERING THAT:

1. Venezuela has been a State Party to the American Convention on Human Rights (hereinafter “the American Convention” or “the Convention”) since August 9, 1977, and, pursuant to Article 62 of the Convention, accepted the contentious jurisdiction of the Court on June 24, 1981. 

2. Article 63(2) of the American Convention stipulates that, “[i]n cases of extreme gravity and urgency, and when necessary to avoid irreparable damage to persons, the Court shall adopt such provisional measures as it deems pertinent in matters it has under consideration. With respect to a case not yet submitted to the Court, it may act at the request of the Commission.”
3. The provisions of Article 63(2) of the Convention signify that the provisional measures ordered by this Court are obligatory, because a basic principle of international law, supported by international case law, has indicated that State must comply with their treaty-based obligations in good faith (pacta sunt servanda).
 While they are in force, these orders entail a special obligation of protection for the beneficiaries of the measures, and failure to comply with them may give rise to the international responsibility of the State.

4. Article 63(2) of the Convention stipulates that three conditions must co-exist for the Court to be able to order the adoption of provisional measures: (i) “extreme gravity”; (ii) “urgency,” and (iii) that they are intended “to avoid irreparable damage to persons.” These three conditions must coexist and be present in any situation in which the Court’s intervention is requested. Thus, this Court recalls that the American Convention requires that, in order to adopt provisional measures, the gravity must be “extreme”; in other words, at its highest and most intense level. The urgent nature means that the risk or threat involved must be imminent, which also supposes that the response to remedy it is immediate. Lastly, with regard to the damage, there must be a reasonable probability that it will materialize, and it should not relate to legal rights or property that may be repaired. The Court recalls that, when ordering the measures of protection, the standard of assessment of the requirements by the Court or its President is prima facie and, at times, it is necessary to apply presumptions in view of the need for protection.
 Furthermore, these three conditions must persist for the Court to maintain the protection ordered. If one of them has ceased to be valid, the Court must assess the pertinence of continuing the protection ordered.
 Moreover, maintenance of the measures of protection requires the Court to make a more rigorous evaluation of the persistence of the situation that gave rise to them.
 

5. These measures were ordered based on the prima facie assessment of a situation of extreme gravity and urgency in relation to the rights to life and to personal integrity of the beneficiary owing to his alleged disappearance while in the State’s custody. The events that gave rise to these measures consist in the fact that Mr. Natera, who was deprived of liberty in the “El Dorado” Oriental Region Prison, Bolívar State, was allegedly disappeared as of November 8, 2009, when his mother had a last telephone conversation with him. In addition, several testimonies have indicated that, on that date, at approximately 10.30 a.m., Mr. Natera was in the prison walking near the entrance gate, when several member of the National Guard led by a captain beat him and forced him into a black Ford car. When ordering the State to adopt measures, it was also noted that the next of kin and his representatives had denounced the incident to various State authorities including: (a) the Prosecutor’s Office of the Public Prosecution Service with competence for Fundamental Rights of the city of Bolívar; (b) the Prosecutor General; (c) the National Prison Services Directorate, and (d) the Court with Supervisory Powers of the Second Circuit of the Criminal Judicial Circumscription of Bolívar State. The Inter-American Court had not been advised of any specific progress or results as a result of these actions that would allow what happened to Mr. Natera or his whereabouts to be determined. Thus, the Court considered that its intervention in this matter in order to avert the threat could not be delayed.

6. In this regard, the Court recalled that, whenever there are convincing reasons to suspect that a person has been subjected to disappearance, the prompt and immediate action of the judicial and prosecution authorities is essential, ordering opportune and necessary measures aimed at determining the whereabouts of the victim or the place where he may be deprived of liberty.
 Also, it emphasized that, in situations of deprivation of liberty such as those of this case, among the essential judicial guarantees, habeas corpus represented the appropriate mechanism to determine the situation and whereabouts of Mr. Natera, as well as to ensure respect for his life and to protect his personal integrity.
 

7. In view of the fact that three years and eight months have elapsed since the adoption of the provisional measures in favor of the beneficiary, and based on the nature of the events that gave rise to their adoption, the Court finds it opportune to examine the status of the implementation of these measures in order to decide whether it is necessary to maintain them in force. In this regard, it is appropriate to recall that, owing to its competence, in the context of provisional measures the Court must only consider arguments that are strictly and directly related to the extreme gravity, urgency and need to avoid irreparable damage to persons.
8. Considering, also, that, in this matter, there is no related individual petition being processed before the Commission, as the Commission has advised (supra having seen paragraphs 8 and 11), the Court must ensure that the provisional measures are not distorted in the sense that they are being used to obtain what should be achieved by means of a contentious case.
 Therefore, the only admissible analysis is limited to the protective nature of these provisional measures, inasmuch as they seek to avoid irreparable damage to persons.
 
9. Following the Order of the President and then of the Court (supra having seen paragraphs 1 and 2), the State should have adopted, immediately, any necessary measures to determine the situation and whereabouts of Mr. Natera Balboa and to protect his life and personal integrity. Nevertheless, the Court notes that the information provided does not show that the State has implemented any special measure to this end. Indeed, there is no record that the State has responded to the application for habeas corpus filed by the next of kin of Mr. Natera Balboa on November 16, 2009, because it proceeded to joinder it to the criminal investigation that was underway. The last information provided by the State in this regard is that, on December 20, 2009, the Public Prosecution Service had filed formal charges against ten members of the Bolivarian National Guard, three officials of the Ministry of the People’s Power for Interior Relations and Justice, as well as the former Director of the Venezuelan General Penitentiary for the crimes of aggravated continuing facilitation of evasion, corruption, and conspiracy to commit a crime, and that the preliminary hearing was pending. This information repeats information that had already been evaluated by the Court when issuing its Order of May 15, 2011.
 The State has not provided information that would reveal subsequent actions, because at April 2012, the said preliminary hearing had not been held.
10. The representatives forwarded more recent information on the status of the proceedings and indicated that: (a) on May 11, 2011, the Appeals Court of the Criminal Judicial Circuit of Bolívar State had declared admissible the appeal filed by the representatives of the Public Prosecution Service against the judgment delivered on May 18, 2010, by the Fourth Court with Supervisory Powers of this Criminal Judicial Circuit, during the preliminary hearing, so that a new preliminary hearing had been ordered; (b) on August 2, 2011, the case was referred to the Fifth Court with Supervisory Powers; (c) on March 5, 2012, the court asked the Agenda Office for a date to hold the preliminary hearing; (d) on May 9 and 25, 2012, the Prosecution ratified to the court the request for a date to hold the preliminary hearing, and (e) on June 21, the hearing was scheduled for July 2, 2012; however, the hearing was postponed until July 26, and subsequently postponed again until August 20, 2012, when it was again postponed until September 17, 2012. Furthermore, they indicated that, “on several occasions, an attempt had been made to contact Eduardo Natera Balboa’s mother, but this was not possible because she had moved after receiving various threats.” In addition, they indicated that the State had not advised the representatives “of any action taken, not even by sending notes or invitations to hold a meeting.” Consequently, they asked the Court that, when reiterating to the State that these measures remained in force, it “emphasize that the case does not refer to an ‘aggravated escape’ as indicated in the State’s last report, but to a disappearance.”
11. In the Commission’s opinion, “the State has not taken the necessary measures to discover the whereabouts of Mr. Natera Balboa, and […] the domestic proceedings are being processed as if it was an ordinary proceeding, rather than an exhaustive and immediate search to respond to a situation of a possible forced disappearance.” In addition, the Commission reiterated its “profound concern with regard to the situation of the beneficiary, whose fate or whereabouts have still not been determined by the State of Venezuela,” and also due to the fact that “the only theoretically expedite judicial measure that the next of kin have, that is the application for habeas corpus, has been joindered to the criminal investigation.”
12. In this regard, this Court finds it opportune to recall that a supposed absence of investigation by a State does not necessarily constitute, in itself, a circumstance of extreme gravity and urgency that warrants maintaining the provisional measures,
 unless the lack of investigation is clearly connected to the extremely grave risk or threat to life and personal integrity. In sum, failure to comply with the obligation to investigate is not per se sufficient reason to maintain the provisional measures.
 In this regard, the Court observes that, when adopting these provisional measures, the absence of an investigation into Mr. Natera Balboa’s whereabouts was clearly connected to the extreme gravity for his life and personal integrity.
 Likewise, when deciding to maintain them in force in 2011, the absence of information on his whereabouts led to the presumption that he was in grave danger of having his rights to life and personal integrity violated.

13. As Mr. Natera Balboa is still disappeared, the grave risk to his life and integrity continues. However, the passage of time in this matter and the lack of progress in the investigations directly affect the practical effects of these provisional measures, whose basic purpose was to avoid irreparable damage to the life and integrity of Mr. Natera Balboa by the prompt action of the national authorities to discover his whereabouts. Even though these measures have been in force for three years and eight months, the Court still has no information on specific progress or results that would allow it to determine clearly what happened to Mr. Natera Balboa or his whereabouts, so that the protection that it was hoped they would provide has been ineffective. Consequently, owing to the particular circumstances of this matter, and taking into account that provisional measures are exceptional in nature and relate to a specific temporary situation so that, given their characteristics, they cannot be perpetuated indefinitely,
 the Court must order that they be lifted and that the possible violations of the American Convention derived from what happened to Mr. Natera Balboa be examined by means of a contentious case, if the necessary presumptions exist, and not in the context of the provisional measures.
 

14. In addition, it is opportune to recall that the Court has indicated that, regardless of the existence of specific provisional measures, the State has a special obligation to ensure the rights of those deprived of their liberty
 because the State is in a special position of guarantor with regard to the or to those who are in a situation of risk, and to expedite the investigations required to clarify the facts and to punish those responsible, as appropriate.
 Indeed, Article 1(1) of the Convention establishes the general obligation of the States Parties to respect the rights and freedoms recognized therein and to ensure to all those subject to their jurisdiction, the free and full exercise of those rights and freedoms, and this is required not only with regard to the powers of the State, but also in relation to the actions of private third parties.

15.  Also, the State had the obligation to present its bi-monthly reports on the implementation of the provisional measures within the time frame and with the frequency indicated by the Court.
 However, since these provisional measures were ordered, the State has only submitted two of the 22 reports that it should have presented, so that the State has not complied with its obligation to provide information duly and promptly. The Court has established that failure to comply with the State obligation to provide information on all the provisional measures adopted in compliance with the Court’s decisions is especially serious, in view of the juridical nature of these measures, which seek to prevent irreparable damage to persons in situations of extreme gravity and urgency.
 
16. Lastly, the Court recalls that the adoption, lifting, or declaration of non-compliance with the provisional measures does not imply an eventual decision on the merits of the dispute if the case should, ultimately, be submitted to the consideration of the Court, nor does it prejudge the State’s responsibility for the facts denounced.
 
THEREFORE:

THE INTER-AMERICAN COURT OF HUMAN RIGHTS, 

in exercise of its attributes under Articles 63(2) of the American Convention on Human Rights and 27 and 31(2) of the Rules of Procedure of the Court,
 

DECIDES:

1. To deplore the fact that the State has not complied with these provisional measures that were adopted to determine the situation and whereabouts of Eduardo José Natera Balboa and to protect his life and personal integrity.
2. To lift the provisional measures required by the Inter-American Court of Human Rights in its Orders of February 1, 2010, and May 15, 2011, without prejudice to the subsistence of the general obligations that correspond to the State under Article 1(1) of the American Convention on Human Rights.

3. To require the Secretariat of the Court to notify this Order to the Bolivarian Republic of Venezuela, the Inter-American Commission on Human Rights, and the representatives of the beneficiary.

4. To archive the file of this matter.
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