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CONCURRING OPINION OF JUDGE A.A. CANÇADO TRINDADE
1.
In voting in favour of the adoption of the present Provisional Measures of Protection, whereby the Inter-American Court of Human Rights orders that protection be extended to all the members of the Community of Peace of San José of Apartadó in Colombia, and to the persons who render services to it, I feel obliged to leave on the records, in this Concurring Opinion, my personal thoughts on the extent of the decision which the Court has just taken. This is a truly singular case, of great transcendence from the juridical perspective; in effect, the Provisional Measures of Protection hereby ordered by the Court respond adequately, in my view, to the new challenges of the international protection of human righs in this beginning of the XXIst century. Beyond the decision taken by the Court, such Measures in protection of human collectivities require, by their wide implications, a careful exam on the part of the contemporary jusinternationalist doctrine, aiming at the development of the legal regime of the obligations erga omnes of protection of the human being.

2.
To start with, may I point out that the right of individual petition bunder the American Convention on Human Rights can, to my mind, present a collective dimension in two circumstances: first, when the petition is lodged by a collectivity of persons, although it refers to one sole alleged victim; and second, when the individual petition refers to a collectivity, whose members have presumably been victimized. In both circumstances, the basis of the right of action under the American Convention is the violation of an individual right protected by this latter
, - what in no way affects the objetive character of the conventional obligations undertaken by the States Parties
. In this way, the exercise of the right of individual petition contributes decisively to the satisfaction of the common interest in the fulfilment of the object and purpose of the Convention
.

3.
This legitimatio ad causam of the individuals under the American Convention distinguishes itself, in this way, from the rationale of the institute of the actio popularis (cf. infra). This does not mean that one could not develop some sort of actio popularis in the International Law of Human Rights in general, and under the American Convention in particular. In fact, this latter contains an embryo of actio popularis, not utilized to date under such Convention: I refer myself to the mechanism of the inter-State petitions (Article 45 of the Convention)
, which can be interposed in a "disinterested" way so as to secure the observance of the conventional obligations erga omnes partes. Such petitions constitute, in this way, a mechanism par excellence of action of collective guarantee. 

4.
The actio popularis, originated in Roman law, was conceived for the safeguard of the public or general interest, which, on its turn, would presumably secure the individual interest; it thus recognized the solidarity between the interests of the community and those of the individual
. But if it were necessary to draw a parallel between and international petition on behalf of a human collectivity, as the Community of Peace of San José of Apartadó in the cas d'espèce, and an institute of domestic law, or of comparative law, I would be inclined to identify a corresponding element in the so-called class action. In reality, the question of the determination of the contents of the common interest of a community seems to me to be rather underlying the class actions. These latter developed historically by a procedural necessity, whenever an individual, member of a community, takes legal action in order to prevent (as in the present context) or remedy an individual harm, which coincides with the harm to all the members of such community. This is, thereby, a legal action of protection of those who are defenceless. 

5.
There seem to be points of contact or approximations between the class action and the actio popularis, but the former seems to me to require more clearly the existence of victims, even though potential. The question has simply not been dealt with to date, with the due attention that it requires, on the part of the jusinternationalist doctrine. There is pressing need to do it, as the question has implications for the identification of the effective means to face the new challenges of the international protection of human rights in our days. The present case of the Community of Peace of San José of Apartadó before the Inter-American Court of Human Rights invites us to a reflection on the matter.

6.
The fact that the mechanism of the aforementioned inter-State petitions, as the embryo of the actio popularis under the American Convention, has not been utilized in the inter-American system of protection so far, suggests that the States Parties to the Convention have not yet disclosed their determination to construct a true international ordre public based upon the respect for human rights. But this may perhaps come to occur in the future, with the growing conscientization of the need to achieve greaer cohesion and institutionalization in the international legal order, above all in the present domain of protection.

7.
One ought to keep always in mind, as I pointed out in my Separate Opinion in the Las Palmeras case (Preliminary Objections, 2000), that 

"(...) there could hardly be better examples of mechanism for application of the obligations erga omnes of protection (at least in the relations of the States Parties inter se) than the methods of supervision foreseen in  the human  rights treaties themselves, for the exercise of the collective guarantee of the protected rights
. In other words, the mechanisms for application of the obligations erga omnes partes of protection already exist, and what is urgently need is to develop their legal regime, with special attention to the positive obligations and the juridical consequences of the violations of such obligations" (pars. 13-14).

8.
One ought to likewise keep in mind the general obligation of the States Parties to the American Convention to respect and to ensure respect for the norms of protection, in all circumstances (Article 1(1)). Such obligation is the common denominator between the American Convention and other human rights treaties
, as well as of International Humanitarian Law
, "capable of leading us to the consolidation of the obligations erga omnes of protection of the fundamental right to life, in any circumstances, in times both of peace and of internal armed conflict", - as I added in my Opinion referred to (par. 8) in the Las Palmeras case.

9.
This common denominator, the general duty to respect, and to secure the exercise of, the protected rights
, is an element to "be taken into account for the consolidation of the opposability of obligations of protection to all the States Parties to such treaties, and in particular to the human rights treaties
, endowed with mechanisms of supervision of their own". This is, - I concluded, - a general obligation, which exists for all the States Parties inter se (in times of peace as well as of armed conflict), to secure the integrity and effectiveness of the Convention: "this general duty of protection (the collective guarantee) is of direct interest of each State Party, and of all of them jointly (obligation erga omnes partes)"
. 

10.
In effect, as I allowed myself to recall, in my Concurring Opinion in the Provisional Measures of Protection ordered by this Court in the case of the Haitians and Dominicans of Haitian Origin in the Dominican Republic (Resolution of 18.08.2000), already by the mid-sixties International Law, independently of a clear recognition or not of the actio popularis, admitted the possibility of "a right of action without any showing of individual prejudice or individual substantive interest as distinguished from the general interest"
. Law has undeniably evolved, in its historical development, in encompassing new values, in jurisdictionalizing social justice, and in extending protection to social groups or human collectivities, safeguarding, in reality, not such groups per se, but rather the individuals who compose them
.  

11.
Hence the necessity of individualization of the members of the groups or communities, that is, of the persons who need protection (including not to run the risk of decharacterizing the provisional measures of protection, in their current stage of historical evolution). In this understanding, - I concluded, on this point, in my aforementioned Concurring Opinion, - the way is paved for "an evolution towards the crystallization of an actio popularis in international law, to the extent that one achieves a greater conscientization of the existence of a true international community, formed by the States as well as by the peoples, communities, private groups and  individuals (both governed and governors)"
.

12.
Perhaps in the future, with the much necessary development of the legal regime of the obligations erga omnes of protection of the human being, it may be expected that each one of the members of a more institutionalized international community comes to have the means of action to require juridically the compliance with those obligations
. The day in which this occurs - if it comes, - an authentic actio popularis in international law would appear, for the compliance with the aforementioned obligations erga omnes, lato sensu (and no longer only erga omnes partes), of protection.

13.
In the public hearing before this Court of 13 June 2002 in the present case of the Community of Peace of San José of Apartadó, the representation of Colombia pointed out that "the State is within the Community", - what is right. But it is also right that the Community is within the State, and this latter is obliged, under the American Convention, not only to respect the rights protected by this latter, but, moreover, to guarantee the free and full exercise of such rights, as establisehd by Article 1(1) of the Convention. This means, as clearly ensued from the circumstances of the present case of the Community of Peace of San José of Apartadó, that the protection determined by the Convention, to be effective, comprises not only the relations between the individuals and the public power, but also their relations with third parties (clandestine groups, paramilitary, and other groups of individuals). 

14.
In the public hearig of 13.06.2002 referred to, the State correctly recognized its obligation to act also vis-à-vis private third parties
. The Court, on its turn, sustains, the present Resolution, its criterion to the effect that the Provisional Measures under Article 63(2) of the American Convention can protect the members of a collectivity or persons linked to it, who, however unnamed, are identificable
. We face, as the Court points out, an erga omnes obligation of protection, on the part of the State, of all persons under its jurisdiction
. Such obligation grows in importance in a situation of armed conflict, as the present case encompassing a Community of Peace, that of San José of Apartadó. This is, in my view, a case which requires clearly the recognition of the effects of the American Convention vis-à-vis third parties (the Drittwirkung), without which the conventional obligations of protection would be reduced to little more than dead letter.

15.
The reasoning as from the thesis of the objective responsibility of the State is, in my view, ineluctable, particularly in a case of provisional measures of protection as the present. It is here intended to avoid irreparable harms to the members of a community, and to the persons who render services to this latter, in a situation of extreme gravity and urgency, which encompasses
 actions, armed and others, of paramilitary and clandestine groups, along with the actions of organs and agents of the public forces.

16.
It ought not to pass unnoticed, in this respect, that the obligations which the American Convention imposes upon the States Parties coincide to a large extent with those of International Humanitarian Law, which determines the obligation of the State to protect its civil population in an (internal) armed conflict. In this, as in various other cases, the Inter-American Court has kept in mind the norms of International Humanitarian Law, as element of interpretation of the relevant provisions of the American Convention, for the effects of their application in the circumstances of the cas d'espèce.

17.
And it could not be otherwise; the propriety and the necessity of this hermeneutics become even more evident in a case like that of the Community of Peace of San José of Apartadó, in which the very selfdenomination of Community referred to, and the proclamation of its "neutrality", reveal the presence and relevance of the International Humanitarian Law, in a country torn by a grave internal armed conflict which victimizes growing segments of its population. In face of this tragedy, what I have allowed myself to call the "approximations and convergences"  between International Humanitarian Law and the International  Law of Human

Rights become evident
, as far as the application of the norms of the American Convention on Human Rights is concerned.

18.
In conclusion, the present case, which reveals the new dimensions of the international protection of human rights, discloses moreover the great potential of the existing mechanisms of protection, resorted to in order to protect collectively the members of a whole community (suggesting an affinity with the class actions), even though the basis of action is the violation - or the probability or imminence of violation - of individual rights. The embryo of an actio popularis under the American Convention lies rather in the mechanism of operation of the inter-State petitions, which may perhaps be utilized in the future, when the conscience is developed of the necessity to construct a true international ordre public based upon the respect for human rights. 

19.
The present case, moreover, brings clearly to the fore the obligations erga omnes of protection; such obligations can perfectly be vindicated by the operation of the existing conventional mechanisms for the application of the obligations erga omnes partes, it being incumbent in our days to develop their legal regime, with special attention to the positive obligations of the States Parties and the juridical consequences of the violations of such obligations. The juridical development of the obligations erga omnes partes of protection assumes an increasingly greater importance, above all in the face of the diversification of the sources (including the non-identified ones) of violations of human rights, - so evident in a situation of internal armed conflict as in the present case. Such situation, in its turn, requires the recognition of the effects of the American Convention vis-à-vis third parties (the Drittwirkung), besides revealing the approximations and convergences between the norms of the American Convention Americana and those of International Humanitarian Law, as well as the potential of action of the Provisional Measures of Protection in this context, in which they are endowed with a character, more than precautionary, truly tutelary, in safeguarding human rights. 

20.
But, beyond all these considerations, there is a key-point which transcends the domain of Law. It is difficult to avoid the impression that the present case appears as a microcosm of the brutalized world of our days; in all corners of the world, in differents latitudes, there are surely communities whose members, such as those of the Community of San José of Apartadó, aspire, above all, simply to live in peace. The case of the Community of Peace of San José of Apartadó reaveals the tragedy of the contemporary world, which, along with the considerable scientific-technological advances, appears increasingly more indifferent to the luck of the human beings. The present case of the Community of Peace of San José of Apartadó discloses, furthermore, one of the greatest truths of the human condition: that, from a truly communitarian perspective, the luck of one is ineluctably linked to the luck of the others. The International Law of Human Rights cannot remain indifferent to that. 

Antônio Augusto Cançado Trindade

Judge

Manuel E. Ventura-Robles

Secretary
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