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CONCURRING OPINION OF JUDGE A.A. CANÇADO TRINDADE

1. 
I vote in favor of adoption of the instant Provisional Measures of Protection, in which the Inter-American Court of Human Rights orders that protection be extended to all persons working at the `Globovisión' Television Station in Venezuela, or who are associated with it, or who are in its facilities.  The Court also asserts the general obligation of the State to protect all persons who are under its jurisdiction, "both with respect to actions by its own agents and regarding actions by private third parties” (Whereas n. 11); clearly, this is a true erga onmes obligation to provide protection.

2. 
In this regard, I find myself under the obligation to take up once again the conceptual construction that I have been pursuing, within the Inter-American Court, precisely regarding the erga omnes obligations to provide protection under the American Convention. I do not intend to reiterate here, in detail, the points that I have previously developed regarding this matter, specifically in my Concurring Opinions in other Orders regarding Provisional Measures of Protection adopted by the Court,
 but rather to briefly highlight the key points of my reflections on this matter, with the aim of ensuring the effective protection of human rights in a complex situation such as that of the instant Matter of “Globovisión” Television Station.

3.
Actually, well before said Orders were issued by the Court, I had already pointed out the urgent need to foster the development of doctrine and jurisprudence of the juridical system regarding the erga omnes obligations to provide protection of the rights of the human person (e.g., in my Separate Opinions in the Judgments on the merits, 24.01.1998, para. 28, and on reparations, 22.01.1999, para. 40, in the Case of Blake v. Guatemala). And in my Separate Opinion in the Las Palmeras case (Judgment on preliminary objections, 04.02.2000), with respect to Colombia, I argued that the appropriate understanding of the broad scope of the general obligation to ensure the rights enshrined in the American Convention, set forth in its Article 1(1), can contribute to realization of the aim of development of the erga omnes obligations to provide protection (paras. 2 and 6-7).

4.
Said general obligation to ensure respect –I added in my aforementioned Opinion in the Case of Las Palmeras- applies to each State Party individually and to all of them together (erga omnes partes obligation - paras. 11-12). Thus,  


"there could hardly be better examples of mechanisms for application of the obligations erga omnes of protection (...) than the methods of supervision foreseen in the human rights treaties themselves, for the exercise of the collective guarantee of the protected rights. [...] the mechanisms for application of the obligations erga omnes partes of protection already exist, and what is urgently needed is to develop their legal regime, with special attention to the positive obligations and the juridical consequences of the violations of such obligations” (para. 14).

5.
The general obligation to ensure respect comprises application of provisional measures of protection under the American Convention. In my Concurring Opinion in the Case of the Haitians and Dominicans of Haitian Origin in the Dominican Republic (Order 18.08.2000), I emphasized the change that took place both in the rationale itself and in the object of the provisional measures of protection (originally transferred, in the course of their history, from civil procedural law to international public law), with the impact of their application in the framework of International Human Rights Law (paras. 17 and 23): in the latter’s conceptual universe, the aforementioned measures safeguard -rather than the effectiveness of the jurisdictional function- the fundamental rights of the human person, thus taking on a truly protective rather than precautionary role. 

6.
The jurisprudence of the Inter-American Court of Human Rights on the matter has contributed decisively to this, more than that of any international court to date. In my Concurring Opinion in the Matter of the Peace Community of San José de Apartadó (Order 18.06.2002), I pointed out that the State’s obligation to protect is not restricted to its relations with persons under its jurisdiction but also comprises, under certain circumstances, relations among private parties; this involves a true erga omnes obligation of protection, in the instant case in favor of all persons who work for the 'Globovisión' Television Station in Venezuela, or who are associated with it, or are in its facilities. 

7.
As I argued in that Opinion –and I do so in the instant case too-, we are ultimately in the presence of an erga omnes obligation of protection by the State regarding all persons under its jurisdiction, an obligation whose importance is enhanced by a situation of constant insecurity and threats, as in the instant case of the ‘Globovisión’ Television Station, and which


“[...] requires clearly the recognition of the effects of the American Convention vis-à-vis third parties (the Drittwirkung), without which the treaty obligations of protection would be reduced to little more than dead letter.


The reasoning as from the thesis of the objective responsibility of the State is, in my view, ineluctable, particularly in a case of provisional measures of protection such as the instant one. It is here intended to avoid irreparable harm to the members of a community [...] in a situation of extreme gravity and urgency, which encompasses actions [...] of organs and agents of the public forces” (paras. 14-15).
8.
Subsequently, in another case that has both individual and collective dimensions, in my Concurring Opinion in the Matter of The Communities of Jiguamiandó and Curbaradó (Order 06.03.2003), also with respect to Colombia, I insisted on the need for “recognition of the effects of the American Convention vis-à-vis third parties (the Drittwirkung)”, -distinctive of the erga omnes obligations,- “without which the treaty obligations of protection would be reduced to little more than dead letter” (paras. 2-3). And I added that, from the circumstances of that case, -as from those of the instant case- it clearly follows that 


“protection of human rights determined by the American Convention, to be effective, comprises not only the relations between individuals and public authority, but also their relations with third parties[...]. This reveals the new dimensions of the international protection of human rights, as well as the great potential of the existing mechanisms of protection, - such as that of the American Convention, - set in motion in order to collectively protect the members of a whole community
, even though the basis for action is the breach - or the probability or imminence of breach - of individual rights” (para. 4). 

9.
Erga omnes protection of the rights protected by human rights treaties inevitably raises the issue of applicability of treaty provisions (the Drittwirkung) to third parties –whether mere individuals, groups of individuals, clandestine groups, armed militia or of any other nature-.  In this regard, we should note that the obligation to respect and to ensure respect for all the protected rights, enshrined in some treaties for protection of the rights of the human person,
 may be interpreted to entail the duty of due diligence of the States Parties to prevent denial or abridgement, by others, of the recognized rights of the human person.
 

10.
In the sphere of International Human Rights Law, there are in fact rights that applicable to “third parties,” with respect to private persons (the Drittwirkung). Thus, Article 2(1)(d) of the Convention on the Elimination of All Forms of Racial Discrimination forbids racial discrimination "by any persons, group or organization.” And the right to privacy (Article 17 of the Covenant on Civil and Political Rights) requires protection of the individual against interference both by the public authorities and by private organizations or groups or individuals.  The European Convention (Article 17) and the American Convention (Article 29) on Human Rights, in turn, set forth that nothing in either Convention may be interpreted as implying, for any State Party, “group or person,” an undue restriction or suppression of the enjoyment and exercise of the rights protected. 

11. 
To sum up, even if the Drittwirkung was not considered at the time of drafting and adoption of the European and American Conventions on Human Rights, today it is evolving in the jurisprudence under both Conventions.
 The supreme values that underlie fundamental human rights are such that they merit and require due diligence by the Estate and their effective protection erga omnes, against any interference by public bodies or private groups or individuals.  In my opinion, the Drittwirkung is also clearly relevant to International Humanitarian Law.

12.
The European Court of Human Rights has asserted that the right to freedom of peaceful assembly (Article 11 of the European Convention) cannot be reduced to “a mere duty” of the State not to interfere, as it requires that positive steps be taken, “even in the sphere of relations among individuals, if necessary."
 There is, for example, recognition that protection of the right to privacy (Article 8 of the Convention) also comprises relations among individuals,
 against undue interference not only of public authorities but also of individuals, associations, or groups of individuals (erga omnes protection). The jurisprudence constante under the European Convention has favored the thesis that the obligations of the State Party comprise the positive measures that must be taken to prevent and punish any and every act that abridges an article of the Convention, including private acts in the sphere of relations among individuals, to ensure effective protection of the rights set forth.

13. 
As regards the scope of the erga omnes obligations to provide protection, in my Concurring Opinion in Advisory Opinion n. 18 of the Inter-American Court on The Legal Status and Rights of Migrants without Documents (17.09.2003), I recalled that said erga omnes obligations, characterized by the jus cogens (from which they derive)
 as having a necessarily objective nature, therefore encompass all those addressed by the legal provisions (omnes), including both the members of bodies of State power and private persons (para. 76). And I added: 

"[...] In a vertical dimension, the obligations erga omnes of protection bind both the organs and agents of (State) public power, and the individuals themselves (in the inter-individual relations). 

[...] as to the vertical dimension, the general obligation, set forth in Article 1(1) of the American Convention, to respect and to ensure respect for the free exercise of the rights protected by it, generates effects erga omnes, encompassing the relations of the individual both with the public (State) power as well as with other individuals (particuliers).”
 (paras. 77-78)
14. 
The State has the inescapable duty of protection erga omnes, including relations among individuals. The Inter-American Court has also asserted that the power of the State to enforce public order “is not unlimited,” as “it has the duty, at all times, to apply procedures that are in accordance with the Law and that respect the fundamental rights of all individuals under its jurisdiction (...)."
  The European Court of Human Rights has expressed a similar line of thought, stating in the Case of Osman versus the United Kingdom (1998), that in certain circumstances it is necessary to consider the 


"positive obligation on the authorities to take preventive operational measures to protect an individual whose life is at risk from the criminal acts of another individual".
  

15.
In brief, as shown by the aforementioned international jurisprudence, in each and every circumstance the State has an obligation of due diligence, to avoid irreparable damage to persons under its jurisdiction, including relations among individuals –all the more so when these lead to a pattern of systematic violence. The provisional measures adopted by the Inter-American Court in recent cases
 reveal that it is possible and feasible to act, in situations of recurring violence, with respect to the members of a human collectivity, strictly within the framework of the Law,  reaffirming the primacy of the latter over indiscriminate use of force. And they attest to the current process of humanization of international law (toward a new jus gentium) also regarding application of provisional measures of protection.  All this reveals that human awareness (the ultimate source of all Law) has awoken to the need to protect the human person against violations of the rights of the human person by the State and also by private third parties. 

16.
At the Institut de Droit International, I have argued that exercise of the emerging right to humanitarian assistance must emphasize the persons who are the beneficiaries of said assistance, rather than the potential for action of the agents that are materially able to provide it. The ultimate basis for exercise of said right lies in the inherent dignity of the human person; human beings are truly entitled to the rights protected, as well as to the very right to humanitarian assistance, and the vulnerable situations in which they find themselves –especially in face of harassment and threats of chronic violence- highlight the need for compliance with the erga omnes obligations to provide protection of the rights inherent to them. 
17.
In my opinion, the development of and due compliance with said erga omnes obligations are indispensable to end systematic violence and impunity.  Furthermore, those entitled to the rights protected (or their legal representatives) are most able to identify the basic needs for humanitarian assistance, which is a response, based on the Law, to the new needs for protection of the human person.  Insofar as international legal capacity and personality are definitively reinforced, beyond any doubt, the right to humanitarian assistance may gradually become actionable.
 

18.
The current phenomenon of expansion of said international legal personality and capacity,
 in turn, is a response -as shown by recent cases before this Court pertaining to members of human collectivities- to a pressing need of the international community in our times.  Finally, the doctrinal and case-law development of the erga omnes obligations to provide protection to the human person, in each and every situation or circumstance, will undoubtedly contribute to the development of a true international ordre public based on respect for and observance of human rights, one that is able to ensure greater cohesion of the organized international community (the civitas maxima gentium), focused on the human person as the subject of international law. 

Antônio Augusto Cançado Trindade

Judge

Pablo Saavedra-Alessandri

Secretary

    �. 	In the Matters of the Peace Community of San José de Apartadó (18.06.2002), of The Communities of Jiguamiandó and Curbaradó (06.03.2003), of the Pueblo indígena de Kankuamo (05.07.2004), of the Pueblo indígena de Sarayaku (06.07.2004), and of the Urso Branco Prison (07.07.2004).


�.  Suggesting an affinity with the class actions.


�. 	American Convention on Human Rights, Article 1(1); Covenant on Civil and Political Rights, Article 2(1), Convention on the Rights of the Child, Article 2(1); European Convention on Human Rights, Article 1; four Geneva Conventions on International Humanitarian Law, Article 1 common; Additional Protocol I to said Geneva Conventions, Article 1(1).





 �. 	Article 29 of the 1948 Universal Declaration of Human Rights brings to mind, in this connection, the duties of every person with respect to the community. 





�. 	Cf. A.A. Cançado Trindade, Tratado de Direito Internacional dos Direitos Humanos, Vol. I, 2nd Ed., Porto Alegre/Brasil, S.A. Fabris Ed., 2003, pp. 371-376; A.Z. Drzemczewski, European Human Rights Convention in Domestic Law - A Comparative Study, Oxford, Clarendon Press, 1983, pp. 199-228; J. Rivero, "La protection des droits de l'homme dans les rapports entre personnes privées", in René Cassin Amicorum Discipulorumque Liber, vol. III, Paris, Pédone, 1971, pp. 311 ff.





�. 	Thus, e.g., Article 3 common of the four Geneva Conventions of 1949, applicable in non-international armed conflicts, must be interpreted as addressed both to governments and to their opposition.  It is desirable for said Article 3 – which refers, perhaps inadequately, to the "partes em conflito", - to be interpreted and understood as establishing direct obligations for all forces in conflict, both those of the government and those of the opposition.  The fundamental guarantees of the human person, enshrined for example in Article 75 of Additional Protocol I and in Article 4 of Additional Protocol II to the aforementioned Geneva Conventions, entail, for their implementation, erga omnes obligations. Article 5(2) of Additional Protocol II, e.g. on the rights of detainees or persons deprived of their liberty (due to armed conflicts) addresses all those “responsible for internment or detention” (of the persons referred to in Article 5(1)): this expression refers to those “de facto responsible” for prisons or any other detention centers, “independently of any recognized legal authority;” see, on the latter point, S. Junod, "Protocol II - Article 5", in Commentary on the Additional Protocols of 1977 to the Geneva Conventions of 1949 (by J. Pictet et alii), Geneva/The Hague, ICRC/Nijhoff, 1987, p. 1389.


�. 	European Court of Human Rights, Çase of the Plattform `Arzte für das Leben' versus Austria, Judgment of 21.06.1988, p. 8, para. 32.





�. 	E.g., harassments, clandestine recording of a conversation by a private person with help from the police, custody of a child, among other situations. 


    �. G. Cohen-Jonathan, La Convention européenne des droits de l'homme, Aix-en-Provence/Paris, Pr. Univ. d'Aix-Marseille/Economica, 1989, pp. 78-81 and 284-285; and for a general study see A. Clapham, Human Rights in the Private Sphere, Oxford, Clarendon Press, 1993 (reprint 1996), pp. 1-356. 





�. 	In that same Opinion, I stated specifically that “by definition, all the norms of jus cogens generate necessarily obligations erga omnes. While jus cogens is a concept of material law, the obligations erga omnes refer to the structure of their performance on the part of all the entities and all the individuals bound by them. In their turn, not all the obligations erga omnes necessarily refer to norms of jus cogens” (para. 80).





� 	See, in this respect, in general, the resolution adopted by the Institut de Droit International (I.D.I.) at the 1989 session of Santiago de Compostela (Article 1), in: I.D.I., 63 Annuaire de l'Institut de Droit International (1989)-II, pp. 286 and 288-289.





�. 	IACtHR, Case of Juan Humberto Sánchez v. Honduras, Judgment of  07.06.2003, Series C, n. 99, para. 111.


�. 	ECtHR,  Case of Osman versus the United Kingdom, Judgment of 28.10.1998, Series A, n. 1050, para. 115.





�. 	See, e.g., note (1), supra.





�. 	See A.A. Cançado Trindade, "Reply [- Assistance Humanitaire]", 70 Annuaire de l'Institut de Droit International - Session de Bruges (2002-2003) n. 1, pp. 536-540. 





�. 	See A.A. Cançado Trindade, El Acceso Directo del Individuo a los Tribunales Internacionales de Derechos Humanos, Bilbao, University of Deusto, 2001, pp. 9-104.





