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SEPARATE CONCURRING OPINION OF JUDGE SERGIO GARCIA-RAMIREZ IN THE SEPTEMBER 4, 2004 ORDER OF THE

 INTER-AMERICAN COURT OF HUMAN RIGHTS

ON PROVISIONAL MEASURES IN THE MATTER OF “GLOBOVISIÓN” TELEVISION STATION

In the instant Opinion, I reiterate the considerations that I set forth in my separate concurring opinions attached to the Orders issued by the Inter-American Court of Human Rights with respect to the provisional measures in the Matter of Pueblo indígena de Kankuamo (July 5, 2004 Order), in the Matter of “El Nacional” and “Así es la Noticia” Newspapers (July 6, 2004 Order) and in the Matter of Pueblo indígena de Sarayaku (July 6, 2004 Order), and I will now reiterate said considerations. 

1.
In recent years, the jurisprudence of the Inter-American Court of Human Rights, heir to and beneficiary of the tradition of previous stages, has innovated with respect to various significant topics.  The new criteria of the Court broaden the horizon of protection of human rights in a manner that is consistent with the values protected by International Law regarding this matter, set within the framework of the American Convention. Provisional measures are among the subjects addressed by the jurisprudence of the Court. 
2.
In this sphere, provisional measures address the general needs of judicial procedure and the objectives and requirements that pertain specifically to the system for protection of human rights.  Therefore, they serve a dual purpose: a) the generic one, pertaining to any judicial procedure –as well as the preparatory proceedings for the judicial procedure- based on maintaining its subject matter, securing the evidence, presence of the participants, and so forth; and b) the specific one, resulting from the needs of the system for protection of human rights itself, pursuant to Article 63(2) of the American Convention. 

3.
Under the latter concept, provisional measures are geared toward protecting juridical rights against immediate threats.  They are put into effect in cases of extreme gravity and urgency, when necessary to avoid irreparable damage. The Court has addressed these crucial references of protective measures before: gravity, urgency, imminence of irreparable damage. There are various matters to be addressed in this regard, in addition to those requirements for such measures, i.e.: the evidence required, the beneficiaries of the measures, their entity, the binding nature of the Court’s protective measures, their duration, execution, and oversight, for example.  I have analyzed these matters, addressed by jurisprudence, on several occasions. 

4.
Clearly, one of the salient points in the provisional measures system of the Inter-American Court, on which I will focus this Concurring opinion regarding several Orders issued during the same regular session, is that of the beneficiaries of the measures.  Traditionally, the Court has maintained that said beneficiaries must be individually identified, to enable issuing the measure and ensuring compliance with it.  However, it has been noted that under various circumstances there is, in fact, a situation of extreme gravity and urgency, associated with the possibility –more than that: a probability- of irreparable damage to the rights compromised, and it is not feasible to immediately establish –given the circumstances of urgency that explain and justify the measures- the exact identity of the beneficiaries.  In these cases, a number of persons face the same, grave danger. 

5.
If we were to wait until it is possible to individually identify those facing this danger of grave and irreparable detriment to legally protected interests –reflected in the respective rights-, there would be a risk of the injury occurring without the Court having intervened to avoid it, even though it was aware that it was not only possible but probable and imminent that it would occur.  Thus, a technicality that could be overcome would keep the Court from acting promptly to carry out its true function: to use its jurisdictional authority to protect the rights that are at risk.  It would be difficult to argue that abstaining from doing so is consistent with the protective mission entrusted to the Inter-American Court. 

6.
Hence the noteworthy shift in the jurisprudence of the Court beginning with the Order on provisional measures issued in the Matter of the Peace Community of San José de Apartadó v. Colombia, on November 24, 2000. For the first time, this Order extended the benefit of said measures to the members of a group of persons facing the same risk who were not listed individually but were identifiable in light of certain objective data that make it possible to establish their identity.  With this, the jurisprudence of the Court took a great step forward in terms of true protection of human rights, which is not satisfied by reparation of the injury that already occurred, but rather requires, foremost, to act in a timely, sufficient, and diligent manner to avoid said injury. 

7.
In this case, mi colleague Judge Alirio Abreu Burelli and I stated, in a Separate Concurring Opinion, the background, intent, and characteristics of the new subjective scope of the provisional measures, which certainly does not contravene the provisions of the Convention, but rather interprets its aims and adjusts judicial decisions to them. In this opinion we referred to the existing similarity, mutatis mutandi, between the diffuse interests subject to juridical protection and the breachable rights of individuals who are part of a more or less numerous group of persons, as well as the connection that might exist, also in relative terms, between a popular interest action to protect rights of members of a collectivity and urgent steps regarding those rights through a petition for provisional measures.

8.
The criterion adopted in the Matter of the Peace Community of San José de Apartadó has been applied by the Court in other cases. This has asserted its relevance and has enabled this protective institution to evolve in a manner that is appropriate to the intent that inspires it. The San José de Apartadó case dealt with a peace community, whose members –several hundred individuals- were linked by a certain geographical settlement, which could vary, and certain joint decisions, which generated the individual and collective risk.  In subsequent cases, other data for analysis of the group whose members benefit from provisional measures have appeared: it may be, as has in fact occurred, an indigenous community, a population of adult inmates or of juvenile offenders, a set of workers carrying out their activities in a specific center, and so forth.  All these situations constitute spheres for application of the provisional measures, for exactly the same motives and reasons that were the grounds for the decision of the Inter-American Court in the Matter of the Peace Community of San José  de Apartadó.
9.
In the three cases that the Orders to which I attached this Opinion refer, as well as in that of the Matter of “Globovisión” Television Station, one can see the conditions that enable ordering provisional measures under the criterion adopted in Matter of the Peace Community of San José de Apartadó.  In all these cases there is, in the opinion of the Court, a common grave danger to the members of the group and it is necessary to order provisional measures to avoid irreparable damage to the persons who constitute that group, who are not specified individually, but who can be identified based on the data –the situation of commonality that involves, in this matter- commonality of danger- that are available and are stated in the Order. Two situations (Matter of Pueblo indígena de Kankuamo and Matter of Pueblo indígena de Sarayaku) involved ethnic groups, and both the Matter of “El Nacional” and “Así es la Noticia” Newspapers and the instant Matter of “Globovisión” Television Station, involve employees of various media, and other persons who are in their facilities or who are directly involved in the journalistic operation of those media.  This variety of beneficiaries, nevertheless characterized by elements that give them coherence and unity, make evident the pertinence of the path taken for the first time in the Matter of the Peace Community of San José de Apartadó, four years ago.
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