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CONCURRING OPINON OF JUDGE A.A. CANÇADO TRINDADE

1.
I am voting in favor of these provisional measures through which the Inter-American Court of Human Rights is ordering that protection be extended to all members of the Kankuamo Indigenous People in Colombia.  Still, I feel obliged to revisit the conceptual construct that I have been advocating within the Inter-American Court, which concerns the obligations erga omnes of protection under the American Convention.  I have no intention of repeating, in detail, everything I have thus far said on the subject, particularly in my other Concurring Opinions on the Orders for Provisional Measures adopted by the Court in the Matter of the Peace Community of San José de Apartadó (of June 18, 2002) and Matter of The Communities of Jiguamiandó and Curbaradó (of March 6, 2003).  Instead, I prefer to briefly highlight some of the central points I made on the subject, with a view to ensuring effective protection of human rights in a complex situation such as that of the Kankuamo Indigenous People.

2.
Indeed, well before these cases were brought to this Court’s attention, I had already underscored the pressing need to develop doctrine and jurisprudence on the legal regime of the obligations erga omnes of protection of the rights of the human being (for example, in my Concurring Opinions in Blake vs. Guatemala, Judgment on the Merits, January 24, 1998, par. 28, and Judgment on Reparations, January 22, 1999, par. 40). In my Concurring Opinion in the Case of Las Palmeras v. Colombia, Judgment on Preliminary Objections, February 4, 2000, I suggested that a proper understanding of the broad scope of the general obligation to ensure the rights recognized in the American Convention, provided for in Article 1(1) thereof, could be instrumental in developing the obligations erga omnes of protection (paragraphs 2 and 6-7).

3.
The general obligation to ensure the exercise of rights to all persons subject to its jurisdiction is –I added in my Concurring Opinion in the Case of Las Palmeras- incumbent upon each State Party individually and on all of them collectively (obligation erga omnes partes - paras. 11-12). I wrote that  


"there could hardly be better examples of mechanism for application of the obligations erga omnes of protection (…) than the methods of supervision foreseen in the human rights treaties themselves (...) for the exercise of the collective guarantee of the protected rights. (...) the mechanisms for application of the obligations erga omnes partes of protection already exist, and what is urgently need is to develop their legal regime, with special attention to the positive obligations and the juridical consequences of the violations of such obligations. (par. 14).

4.
The general obligation to ensure includes the application of provisional measures of protection under the American Convention.  In my concurring opinion on the case of the Haitians and Dominicans of Haitian Origin in the Dominican Republic (Order of August 18, 2000), I took the liberty of pointing out the change that had occurred in both the rationale and purpose of provisional measures of protection (which historically moved from civil procedural law to public international law) as a result of the impact their application had within the framework of the International Law of Human Rights (paragraphs 17 and 23):  with their introduction into the conceptual universe of the International Law of Human Rights, provisional measures underwent a transition:  they went from safeguarding the efficacy of the functions of the courts to protecting the most fundamental rights of the human person.  With the transition from civil procedural law into the International Law of Human Rights, they moved out of the strictly precautionary realm and into the sphere of protection.

5.
The jurisprudence of the Inter-American Court of Human Rights has made a decisive contribution to this subject, perhaps more than any other international tribunal to date.  Its jurisprudence on the subject traces its roots to a convention and, for breadth of scope, is unparalleled
 in contemporary international jurisprudence.  In recent years, and right up to the present, it has tapped all the potential for protection –through prevention- that can be drawn from the language of Article 63(2) of the American Convention.  

6.
In my Concurring Opinion in the Matter of the Peace Community of San José de Apartadó (Order of June 18, 2002), I underscored the fact that at the corresponding public hearing held by this Court on June 13, 2002, the Columbian State "correctly recognized its obligation to act also vis-à-vis private third parties" (para. 14), - whether those third parties be State security forces, paramilitary, guerrillas, unidentified persons, or any other simple private citizen.  This is a genuine obligation erga omnes to protect all members of the threatened and harassed community who, although not named, are no less identifiable.  In the instant case, the Court held that the members of the Kankuamo indigenous people meet this requirement, i.e., they are identifiable. 

7.
As I wrote in that Opinion (on the aforementioned Order of June 18, 2002) –and as I do so again in relation to this case- in the final analysis what we have here is the State’s obligation erga omnes to protect all persons subject to its jurisdiction, an obligation that becomes all the more important in the midst of an armed conflict such as the one in Colombia and that  


"(...) requires clearly the recognition of the effects of the American Convention vis-à-vis third parties (the Drittwirkung), without which the conventional obligations of protection would be reduced to little more than a dead letter.


The reasoning as from the thesis of the objective responsibility of the State is, in my view, ineluctable, particularly in a case of provisional measures of protection as the present. The intention here is to avoid irreparable harm to the members of a community and to the persons who render services to this latter, in a situation of extreme gravity and urgency, which encompasses actions, armed and otherwise, of paramilitary and clandestine groups, along with the actions of organs and agents of the public forces. (paras. 14-15).
8.
Later, in my Concurring Opinion in the Matter of The Communities of Jiguamiandó and Curbaradó (Order of March 6, 2003), which also involved Colombia and had both individual and collective dimensions, I took the liberty of once again insisting that the response to acts of violence committed by armed irregulars of any kind must be recognition of the third-party effects of the American Convention “(the Drittwirkung),” –inherent in obligations erga omnes,-"without which the conventional obligations of protection would be reduced to little more than a dead letter.” (paras. 2-3). I added that given the circumstances of that case–and of the present case as well-it is clear that 


"the protection of human rights determined by the American Convention Americana, to be effective, comprises not only the relations between the individuals and the public power, but also their relations with third parties (clandestine groups, paramilitary, and other groups of individuals). This reveals the new dimensions of the international protection of human rights, as well as the great potential of the existing mechanisms of protection, - such as that of the American Convention, - set in motion in order to protect collectively the members of a whole community,
 even though the basis of action is the breach -or the probability or imminence of breach- of individual rights. (para. 4).

9.
As I wrote in the two precedents to the cas d'espèce
 -and as I reassert here-when the sources (including those not identified) of human rights violations are so diverse, as illustrated here by the succession of members of the Kankuamo indigenous people alleged to have been victims in the present case, the juridical development of the obligations erga omnes of protection becomes all the more important, as do the convergences –at the normative, interpretational and operative levels- among the International Law of Human Rights, International Humanitarian Law and International Refugee Law.
  Recognizing the importance of obligations erga omnes is essential to addressing the new requirements for protection of the human person, especially in situations of extreme gravity and urgency such as the one posed in the present Matter of the Pueblo indígena de Kankuamo.  

10. 
As for the broad scope of the obligations erga omes of protection, in my Concurring Opinion in the Inter-American Court’s Advisory Opinion OC-18 on the Juridical Condition and Rights of Undocumented Migrants (of September 17, 2003), I noted that the jus cogens (from whence the obligations erga omnes emanate)
 characterizes them as being objective of necessity.  They thus apply to all the parties for whom the legal norms were intended (omnes), whether they be members of the public organs of the State or private persons (para. 76).  I went on to write the following: 


In my view, we can consider such obligations erga omnes from two dimensions, one horizontal
 and the other vertical, which complement each other. Thus, the obligations erga omnes of protection, in a horizontal dimension, are obligations pertaining to the protection of the human beings due to the international community as a whole.
 In the framework of conventional international law, they bind all the States Parties to human rights treaties (obligations erga omnes partes), and, in the ambit of general international law, they bind all the States which compose the organized international community, whether or not they are Parties to those treaties (obligations erga omnes lato sensu). In a vertical dimension, the obligations erga omnes of protection bind both the organs and agents of (State) public power, and the individuals themselves (in the inter-individual relations). 


The advent and the evolution of the International Law of Human Rights have made a decisive contribution toward the formation of this vertical dimension. But it is surprising that, until now, these horizontal and vertical dimensions of the obligations erga omnes of protection have gone entirely unnoticed by contemporary legal doctrine. Nevertheless, I see them clearly established in the legal regime of the American Convention on Human Rights. Thus, for example, in the case of the vertical dimension, the general obligation set forth in Article 1(1) of the American Convention, to respect and to ensure respect for the free exercise of the rights protected by it, generates effects erga omnes, encompassing the relations of the individual both with the public (State) power as well as with other individuals.
 (paras. 77-78).

11.
Measures such as those that the Inter-American Court has just adopted in the present Matter of Pueblo indígena de Kankuamo are instrumental in creating, based on a provision of a human rights treaty like the American Convention, continual monitoring of a situation of extreme gravity and urgency.  As I had already anticipated in my Concurring Opinion in the Matter of The Communities of Jiguamiandó and Curbaradó (paras. 6-8), such measures also contribute to the gradual establishment of a genuine right to humanitarian assistance.  They illustrate that in situations of this kind, it is possible and viable to act strictly within the framework of the Law,
 thereby reaffirming the primacy of the law over the indiscriminate use of force.  They testify to the current process of humanization of international law (moving toward a new jus gentium) in the area of provisional measures of protection as well.  All this points up the fact that the human conscience (the ultimate source of all Law) has awakened to the need to protect the human person from violations of his rights by both the State and third parties.

12.
At  the Institut de Droit International, I have maintained that in the exercise of the emerging right to humanitarian assistance, the emphasis must be on the persons of the beneficiaries of the humanitarian assistance, and not on the potential activities of the agents materially trained to provide that humanitarian assistance. The ultimate basis for the exercise of that right lies in the inherent dignity of the human person: human beings are, in effect, the titulaires of the protected rights and of the right to humanitarian assistance.  Their defenselessness and suffering–especially in situations of poverty, economic exploitation, social marginalization and armed conflict-merely underscore the need for obligations erga omnes to protect every human being’s inherent rights.

13.
Furthermore, the titulaires of the protected rights are the ones most qualified to identify their basic needs for humanitarian assistance, which is a response, based on the Law, to the new needs for protection of the human person.  If the human person’s international legal personality and standing ultimately materialize, then the right to humanitarian assistance may gradually become justiciable.
  As the present Matter of Pueblo indígena de Kankuamo reveals, the current expansion of international juridical personality and standing is a response to a pressing need of the international community in our times.  The development of the doctrine and jurisprudence on obligations erga omnes of protection of the human person, in any and all situations or circumstances, will certainly be a contribution toward the formation of a true international ordre public based on respect for and observance of human rights, capable of ensuring greater cohesiveness in the organized international community (the civitas maxima gentium), centered around the human person as subject of international law.

Antônio Augusto Cançado Trindade

Judge

Pablo Saavedra-Alessandri

Secretary

�. 	The provisional measures of protection adopted by the Inter-American Court in this one Order alone are protecting close to six thousand people: the communities of the Kankuamo people that are threatened with extinction and are struggling to rebuild their city, are now integrated, according to the request for provisional measures received from the Inter-American Commission on Human Rights (July 2, 2004, p. 2, n. 1), comprising a total of 5,929 individuals, spread among 1,207 families.


2. 	Suggesting an affinity with class actions.





�. 	Cf. my aforementioned Concurring Opinions in the Matter of the Peace Community of San José de Apartadó (2002, par. 19) and Matter of The Communities of Jiguamiandó and Curbaradó (2003, para. 5).





�. 	A.A. Cançado Trindade, El Derecho Internacional de los Derechos Humanos en el Siglo XXI, Santiago, Editorial Jurídica de Chile, 2001, Chapter V, pp. 183-265.





�.	In this same Opinion I wrote the following: “By definition, all the norms of jus cogens generate necessarily obligations erga omnes. While jus cogens is a concept of material law, the obligations erga omnes refer to the structure of their performance on the part of all the entities and all the individuals bound by them. In turn, not all the obligations erga omnes necessarily refer to norms of jus cogens.” (para. 80).





6	In that same opinion, I added that “the obligations erga omnes partes, in their horizontal dimension, find expression also in Article 45 of the American Convention, which foresees the mechanism (not yet utilized in the practice of the inter-American system of human rights), of inter-State complaints or petitions. (...) In any case, these dimensions, both horizontal and vertical, reveal the wide scope of the obligations erga omnes of protection.” (para. 79)





�. 	IACtHR, Case of Blake v. Guatemala (Merits), Judgment of January 24, 1998, Separate Opinion of Judge A.A. Cançado Trindade, para. 26, and cf. paras. 27-30.


�. 	Cf., in this regard, in general, the resolution adopted by the Institut de Droit International (I.D.I.) at the meeting in Santiago de Compostela in 1989 (Article 1), in: I.D.I., 63 Annuaire de l'Institut de Droit International (1989)-II, pp. 286 and 288-289.





�. 	Without having to resort to the unconvincing and unfounded rhetoric of so-called “humanitarian intervention.” 





�. 	Cf. A.A. Cançado Trindade, "Reply [- Assistance Humanitaire]", 70 Annuaire de l'Institut de Droit International – Bruges Meeting (2002-2003) n. 1, pp. 536-540. 





