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SEPARATE OPINION OF JUDGE A. A. CANÇADO TRINDADE
1.
In concurring with the passage of this Order of the Inter-American Court of Human Rights in this city of Brasilia, in which the Court has ordered new Provisional Measures for the Protection of all the persons held in custody in the Mendoza Prisons in Argentina, I am under the obligation to retake two personal arguments on the building up of which I have been working for some time now from within this Court. The first one refers to the erga omnes obligation of protection under the provisions of the American Convention (taking into account the need to contain and prevent prison chronic violence). These obligations have been the subject-matter of many Opinions I have in the past rendered as a member of the Court
; and the second one relates to what I call, if I may, the autonomous responsibility of a State in connection with provisional measures of protection pursuant to the provisions of the American Convention on Human Rights. The lines herein will be mainly devoted to the presentation of the lessons that I will extract, if I may, from the public hearing before the Inter-American Court in Brasilia, which has just been closed, and the conclusions of this present Separate Opinion. 

2.
As it is my custom, I write this Opinion under the merciless and wearing pressure of time, few hours after the closing of the public hearings on the date hereof (March 30, 2006) before the Inter-American Court, in the city of Brasilia, Brazil, relating to this present matter of the Mendoza Prisons in Argentina, amidst the working conditions typical of the Organization of American States (OAS) —marked with many discourses but few resources— little adequate for meditation. Fortunately, during the Court public hearings in Brasilia, I managed to meet silence, a faithful companion, during the intervals and protocolary events, so as to reflect —in the so-much needed and comforting solitude— on how to make headway in the present realm of protection in the matter of provisional measures, in favor of the imprisoned. 

I. 
Erga Omnes Obligations under the American Convention and the Drittwirkung
3.
In my Separate Opinion in the matter of the Peace Community of San José de Apartadó (Order of June 18, 2002), I allowed myself to point out that the a State’s protection obligation extends not only to the relationship between said State and the persons subject to its jurisdiction but also to —under certain circumstance— to the relationships among private individuals; this is a true erga omnes obligation of protection in favor of, in the present case, all persons held in custody in the Mendoza Prison. As I stated it in that Opinion, as well as in the Concurrent Opinion in the prior Order of the Court (June 18, 2005) in this present case of the Mendoza Prison, I will argue again in this Opinion that, at any rate, this is the case of a State’s erga omnes protection obligation towards all the persons subject to such State’s jurisdiction. 

4.
The importance of this obligation increases in the face of permanent violence and insecurity (a situation on which the debate at the public hearing of March 30, 2006, laid an emphasis), as was the case of the matter of the Mendoza Prison, and which clearly requires the recognition of the effects of the American Convention vis-à-vis third parties (the Drittwirkung), without which the conventional obligations of protection would be reduced to little more than dead letter. As I see it, may I repeat, the rationale built on the thesis of objective responsibility of the State is ineluctable, particularly in a case of provisional measures of protection —as is the case here— in favor of the prisoners in the custody of the State. 
5.
This is a situation of extreme gravity and urgency which relates to both actions taken by public power bodies and agents and the relationships among individuals within prison facilities. As I had warned in my Concurrent Opinion in the matter of the Communities of Jiguamiandó and Curbaradó (Order of March 6, 2003), provisional measures regarding Colombia, there is a pungent need to “recognize the effects of the American Convention vis-à-vis third parties (the Drittwirkung),” which is a feature of the erga omnes obligations, as both in that matter and in the present case—
"the protection of human rights determined by the American Convention, to be effective, comprises not only the relations between the individuals and the public power, but also their relations with third parties (…). This reveals the new dimensions of the international protection of human rights, as well as the great potential of the existing mechanisms of protection, such as that of the American Convention, set in motion in order to protect collectively the members of a whole community, even though the basis of action is the breach —or the probability or imminence of breach— of individual rights.” (para. 4).

6.
In this Order, the Court has expressly acknowledged the erga omnes obligation of protection pursuant to the American Convention, whereby any State Party must safeguard protected rights in light of the relationships of all the persons subject to any such State’s jurisdiction, not only vis-à-vis with public power but also vis-à-vis the acts and conduct of third parties (Considering Clause No. 6). In addition, the Court has remind us that the general obligations set out in Articles 1(1) and 2 of the Convention translate in specific duties that take into consideration both the personal conditions of and the circumstantial situations affecting individuals, as subjects under both domestic and international law systems (Considering Clause No. 9); and, as I see it, the Court relies on both conventional provisions and rules of general international law correctly (Considering Clause No. 9). 
 

II. 
Autonomous International Responsibility in cases of Provisional Measures of Protection under the American Convention

7.
At present, in Latin-America and the Caribbean, there are almost twelve thousand persons (including members of entire communities) who are under the protection of provisional measures ordered by this Court.
 Provisional measures have expanded and gained considerable importance over the last decade, and have become a true jurisdictional guarantee of a preventive nature.
  And the Inter-American Court, more than any other contemporary international tribunal, has significantly contributed to their development as part of both the International Law of Human Rights and contemporary Public International Law.  

8.
This being the case, I am but profoundly worried to notice that such a remarkable legal devise, that has saved many lives avoiding the occurrence of irreparable damage to persons —whose rights are protected under the American Convention on Human Rights— has started to prove insufficient on certain borderline cases. I am profoundly worried about the fact that over the last five years, as a direct consequence of the increasingly violent and dehumanized world we live in, some people who were under the protection of provisional measures ordered by this Court, have, however, been arbitrarily deprived of their lives.
 This requires a reaction on the part of the Law, with a view to protecting threatened and defenseless individuals.

9.
Where this has been the case, there has been a clear-cut breach of Provisional Measures of Protection ordered by the Court, which have been conferred a true protective nature, rather than a precautionary one. Regardless of the merits of the referenced cases (the alleged or presumed original violations of the American Convention), violation therein has been committed to protective measure, of an essentially preventative nature, which effectively protect fundamental rights —most of the times, ineluctable rights, such as the right to life— to the extent that they seek to avoid the occurrence of irreparable damage to human beings as subjects of International Law on Human Rights and contemporary Public International Law. 

10.
This means that —and this is the basic point on which I would like to lay the emphasis in this Separate Opinion, as I have also done in my other Opinions in this sense— despite the merits of the respective cases, the notion of victim also emerges within the new context of Provisional Measures of Protection. There is no setting this topic aside —a topic which raises both my concern and unease. Furthermore, the notion of victims as the central focus has been also affirmed in this present context of prevention of irreparable damage to human beings. 

11.
Provisional Measures of Protection create conventional obligations for the States involved, which differ from the obligations arising out of the Judgment on the merits of the cases, respectively. Some obligations effectively originate in Provisional Measures of Protection per se. They are entirely different from the obligations, if any, created by Judgments on the merits (and, eventually, by reparations) of the cases under review. This means that Provisional Measures of Protection amount to a legal mechanism that, in turn, reveal the utmost relevance of the preventive dimension of international protection of human rights. 

12.
This is so much so that, under the American Convention (Article 63(2)), the international responsibility of any State may be triggered by breach of Provisional Measures of Protection ordered by the Court, without the need for the case on the merits to have been submitted to the Court (but rather, to the Inter-American Commission on Human Rights). This reinforces my view —which I will advance in this Concurrent Opinion, if I may— that Provisional Measures of Protection, endowed with autonomy, are governed by their own legal rules; their breach triggers the responsibility of any such State —with legal consequences— and identifies the central role of the victim (of said breach), notwithstanding the examination and determination of the concrete case upon its merits. 

13.
In addition to the conventional basis of Article 63(2) of the American Convention, Provisional Measures under said convention are reinforced by the general duty of the States Party, pursuant to Article 1(1) of the Convention, to respect and ensure the respect, without discrimination, of protected rights, in favor of all the persons subject to their respective jurisdictions.
 I have the feeling that, in spite of all the Court had done in favor of the evolution of Provisional Measures of Protection —more than any other contemporary international court, I may insist— there is still a long way to go. The already considerable legacy of said measures under the American Convention must be saved.  

14.
The legal rules governing said measures has to be strengthened conceptually, for the benefit of all the persons protected and of the victims of their breaches (regardless of the merits of the case, as may be). This is even more so required in repeated cases of acts of harassment and aggression (and even death) —as in the matter of the Community of San José de Apartadó, provisional measures regarding Colombia—  of individuals protected by Provisional Measures of Protection ordered by this Court. This is urgently required in this dehumanized world empty of values we live in. 

III. 
Lessons learnt at the Public Hearing held in Brasilia before the Inter-American Commissions, on March 30, 2006 
15.
At the above public hearing before this Court held on the date hereof (March 30, 2006), a few hours ago, in the city of Brasilia, in response to some questions I allowed myself to ask to the Delegations of the Representative of the Beneficiaries of the Measures, to the Delegation of the Inter-American Commission on Human Rights and the Delegation of the State —which showed a spirit of encouraging procedural cooperation throughout the hearing— the procedural parties involved agreed on the fact that conventional obligations in matters of provisional measures of protection under the American Convention have erga omnes effects. Hence, the need —admitted to by the parties— of ensuring the personal security of inmates inside the cellblocks (and not only by means of external surveillance of such cellblocks). 

16. 
The participants also agreed on the need of a clear and firm order of the Court (as it was even expressly requested by the State itself) —occasion on which I expressed I was skeptical to look for a “negotiation” or “conciliation” between the “parties” in a summary proceeding in connection with the extreme gravity and urgency as is the case of provisional measures of protection. The Inter-American Court is not a “conciliation body”, and must act as the international court it is, with even more power in cases of provisional measures of protection. This was so requested by the three parties appearing at the public hearing today before the Court. 

17.
I heard their allegation with special care and attention, as they agreed with my view on the topic under review. In fact, I have never been convinced by the recent attempts of the Court to foster a “negotiated” solution, or a solution emerging from “conciliation” between the “parties”, with respect to provisional measures of protection, especially in connection with persons held in custody in prisons. The Court must order said measures tout court. The distinctions between conciliation and judicial solution are widely known, and judicial solution
 has been acknowledged as the most developed and perfected means of dispute resolution.

18.
This takes me to the third and last lesson I will extract, if I may, from the hearing held in Brasilia. It relates to the admission by the appearing parties of the need to recognize the autonomous nature of international responsibility of the State, pursuant to the provisions of Articles 63(2) and 1(1) of the American Convention —a view which I have strongly supported from within the Court. This is manifest —and raises great concern, at least for me— where a breach of provisional measures of protection ordered by the Court brings along —as in the present case, among others— other violations of ineluctable rights, such as the fundamental right to life. 

19.
Thus, given a violation of provisional measures of protection ordered by this Court, said violation adds to the alleged violations that have given rise to the concrete case on the merits. The cases of provisional measures of protection —brought before this Court— in favor of persons deprived of their liberty, in which successive violations of the right to life of persons protected by said measures have taken place (for example, mater of Mendoza Prisons, Urso Branco Prison, Children Deprived of Liberty in the Complexo del Tatuapé of the FEBEM, among others) confirm the inadequacy and uselessness of the search for a “negotiated solution” or “conciliation” in the present context, as well as the urgent need to address the issue of provisional measures of protection from the stance of international responsibility of the State, and —I should add, If I may— of autonomous responsibility in connection with the merits of any such case. 


IV. 
Conclusion
20.
However, Provisional Measures of Protection, the up-to-date development of which under the American Convention amounts to a true conquest of the Law, are still —as I see it— at their early stages, in the beginning of their evolution, and they will grow and strengthen even more to the extent universal juridical conscience awakes to acknowledge the need for their conceptual refinement in all of their aspects. International Law of Human Rights have transformed the very conception of said measures —from precautionary to protective— revealing the current historic process of humanization of Public International Law in this specific domain as well; although this process is still in course of development. 

21.
This is the road ahead. As a next step, it is paramount nowadays to develop both their legal governing rules, and —within this context— the legal consequences of breach or violations of Provisional Measures of Protection, endowed with their own autonomy. I believe victims have a truly central role both in the present context of prevention as in the resolution of the case upon its merits (and eventual reparations) relating to a contentious case, as they are the subjects of International Law of Human Rights and of contemporary Public International Law, with international juridical-procedural capacity.

Antônio Augusto Cançado Trindade

Judge

Pablo Saavedra Alessandri

Secretary

�. 	For example, my Separate Opinions in Orders for Provisional Measures for Protection passed by the Court in the Matter of the Peace Community of San José de Apartadó . Provisional Measure regarding Colombia (June 18, 2002 and March 15, 2003), Matter of the Communities of Jiguamiandó and Curbaradó. Provisional Measure regarding Colombia (March 3, 2006, and March 15, 2005), Matter of the Pueblo Indígena Kankuamo. Provisional Measure regarding Colombia (July 5, 2004); Matter of the Pueblo Indígena de Sarayaku. Provisional Measure regarding Ecuador (July 6, 2004, and June 17, 2005), and Matter of Urso Branco. Provisional Measure regarding Brazil (July 7, 2004), Matter of ‘Globovision’ Television Station. Provisional Measure regarding Venezuela (September 4, 2004), Matter of the Mendoza Prisons. Provisional Measure regarding Argentina (June 16, 2005), Matter of the Children Deprived of Liberty in the "Complexo do Tatuapé" of FEBEM . Provisional Measure regarding Brazil (November 30, 2005). Cfr. further, on the same topic of erga omnes measures of protection, my previous Separate Opinions on Judgment on the merits, January 24, 1998, and on reparations, January 22, 1999, in the case of Blake v. Guatemala; and mi Separate Opinion in the Case of Las Palmeras v. Colombia (Judgment on preliminary objections, February 4, 2000). And cfr., more recent material, on the same topic, my Separate Opinions in the case of the Mapiripán Massacre v. Colombia (Judgment of September 15, 2005), and Case of the Pueblo Bello Massacre v. Colombia (Judgment of January 31, 2006), as well as my extensive Concurrent Opinion in the Advisory Opinion No. 18 on the Juridical Condition and Rights of Undocumented Migrants (September 17, 2003); among others.


�. 	On this last topic in particular, cf. A.A. Cançado Trindade, "La Convention Américaine relative aux Droits de l'Homme et le droit international général", in Droit international, droits de l'homme et juridictions internationales (eds. G. Cohen-Jonathan y J.-F. Flauss), Bruxelles, Bruylant, 2004, pp. 59-71.





�. 	Only in the Matter of the Pueblo Ingídena Kankuamo, provisional measures regarding Colombia, there are 6,000 beneficiaries of these measures; in the Matter of the Community of San José de Apartadó, provisional measure regarding Colombia, the number of beneficiaries is over 1,200; in the Matter of the Communities of Jiguamiandó and Curbaradó, provisional measures regarding Colombia, the number of beneficiaries exceed 2,000; in the Matter of Urso Branco, provisional measures regarding Brazil, almost 900 inmates are the beneficiaries of these measures; in the Matter of the Pueblo Indígena Sarayaku, provisional measures regarding Ecuador, the number of beneficiaries amount to approximately 1,200; among several other cases. 





�. 	For a study on this evolution, cf. A.A. Cançado Trindade, Tratado de Direito Internacional dos Direitos Humanos, vol. III, Porto Alegre/Brazil, S.A. Fabris Ed., 2003, pp. 80-83; A.A. Cançado Trindade, "Les Mesures provisoires de protection dans la jurisprudence de la Cour Interaméricaine des Droits de l'Homme", in Mesures conservatoires et droits fondamentaux (eds. G. Cohen Jonathan y J.-F. Flauss), Bruxelles, Bruylant/Nemesis, 2005, pp. 145-163; A.A. Cançado Trindade, "Les Mesures provisoires de protection dans la jurisprudence de la Cour Interaméricaine des Droits de l'Homme", 4 Revista do Instituto Brasileiro de Direitos Humanos (2003) pp. 13-25; A.A. Cançado Trindade, "The Evolution of Provisional Measures of Protection under the Case-Law of the Inter-American Court of Human Rights (1987-2002)", 24 Human Rights Law Journal - Strasbourg/Kehl (2003), n. 5-8, pp. 162-168.





�. 	This has taken place —paradoxically pari passu with the extraordinary expansion of Provisional Measures of Protection under the American Convention— not only in this present Matter of Mendoza Prisons, provisional measures regarding Argentina (2005-2006), but also, for example, in the Matter of the Community of San José de Apartadó, provisional measures regarding Colombia, in the matter of Eloisa Barrio et al., provisional measures regarding Venezuela (2005), in the Matter of Urso Branco Prison, provisional measure regarding Brazil (2004-2006), in the Matter of the Communities Jiguamiandó and Curbaradó, provisional measures regarding Colombia (2003-2006), in the Matter of the Children Deprived of Liberty in the ‘Complexo do Tatuapé’ of the FEBEM, provisional measures regarding Brazil (2005-2006), and in the Matter of James et al., provisional measures regarding Trinidad y Tobago (2000-2002).





�. 	The ample scope of this general duty of guarantee —which also embraces provisional measures of protection— has been analyzed in my recent Separate Votes (paras. 15-21) in the Judgment of the Court in the Case of the Girls Yean and Bosico v. the Dominican Republic (September 8, 2005), Separate Opinion (paras. 2.7 and 17-29) in the Judgment of the Case of the Mapiripán Massacre v. Colombia (September 15, 2005), and Separate Opinion (paras. 2-13), in Judgment of the Case of Pueblo Bello Massacre v. Colombia (January 31, 2006). The referenced Article 1(1) sets out the conventional basis for the erga omnes obligations of the parties to the Convention.


�. 	Cf. A.A. Cançado Trindade, "Peaceful Settlement of International Disputes: Current State and Perspectives," 31 Course in International Law organized by the Inter-American Juridical Committee - OAS (2004-2005) pp. 1-46; A.A. Cançado Trindade, O Direito Internacional em um Mundo em Transformação, Rio de Janeiro, Ed. Renovar, 2002, pp. 749-789.





