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SEPARATE OPINION OF JUDGE A.A. CANÇADO TRINDADE
1.
In my separate opinion I concur with this Order of the Inter-American Court of Human Rights regarding Provisional Measures of Protection in the matter of the Integrantes del Equipo de Estudios Comunitarios y Acción Psicosocial (Members of the Community Studies and Psycho-social Action Team) (Case of the Plan de Sánchez Massacre) v. Guatemala. In addition, I feel obliged to state in this brief Separate Opinion —my last Separate Opinion for this Court concerning Provisional Protection Measures— my views on certain issues I have been rasing before the Court over the last few months, in order to strengthen this preventive mechanism for the protection of rights. In particular, I am making reference to some problems that have arisen in the practice under the American Convention, which arose out of the fact that provisional measures ordered by the Inter-American Commission on Human Rights coexist with those ordered by the Inter-American Court, in light of the imperative of individuals' direct access to international justice. In the following sections I will briefly discuss, under the usual time constraints, my views on this subject, both de lege lata and de lege ferenda. 

I. 
Brief Thoughts de Lege Lata
2.
This IACHR case of the members of the Equipo de Estudios Comunitarios y Acción Psicosocial (Community Studies and Psychosocial Action Team) (ECAP) (case of the Plan de Sánchez Massacre) was commenced through a request for Provisional Protection Measures, filed with this Court on October 15, 2006, by the Centro para la Acción Legal en Derechos Humanos (Center for Legal Action in Human Rights) (CALDH), to protect the lives and physical integrity of the members of the Asociación Civil Equipo de Estudios Comunitarios y Acción Psicosocial (Community Studies and Psychosocial Action Team Organization). Ever since this Court issued its Judgment of November 19, 2004 in the case of the Plan de Sánchez Massacre (reparations), the ECAP has been involved in a number of activities with the survivors of the massacre in the communities of the municipality of Rabinal, Baja Verapaz, Guatemala, with an aim to follow up on the reparation measures ordered by this Court. 
3.
In consideration of the fact that the above-mentioned request was submitted to the Court by the representatives of the victims and their relatives in a case —i.e., the case of the Plan de Sánchez Massacre— proceeding before the Court in the Compliance with Judgment stage, the Court held that the request for Provisional Protection Measures met the requirements set forth in Article 63(2) of the American Convention on Human Rights and Article 25 of the Court's Rules of Procedures, and adopted the appropriate Measures through the Order of November 25, 2006.

4.
Ironically, the same day the Court took cognizance of the request that originated these Protection Measures —i.e., the day before yesterday, November 23, 2006— it also received another submission concerning the case of the Movimento dos Servidores Públicos Aposentados e Pensionistas (MOSAP),
 regarding Brazil, in which Provisional Protection Measures were being requested. The Court only informed MOSAP's representative
 that it lacked jurisdiction to hear the request,
 inasmuch as the case was not yet proceeding before the Court but was being heard by the Commission. On November 8, 2006, the Commission had denied a request for provisional measures by the MOSAP and, to date, it has not requested this Court to order any provisional measures in the case of the Movimento dos Servidores Públicos Aposentados e Pensionistas. 
5.
Since chronological time is not equal to biological time, the situation strikes me as revealing extreme gravity and urgency, given the old age of many pensioners, which is reflected by the fact that, ever since the MOSAP's request was received by the Commission on August 30, 2006,
 sixty-three of them have died and eighteen others have contracted diseases that bring on incapacities. Similar situations in the most varied contexts and circumstances have been raised in prior sessions of this Court.
 In all of these cases I have stated my concern about and dissatisfaction with the state of defenselessness in which the persons who seek protection are left, and in this Separate Opinion of this session period of the Court I reaffirm them, in view of the ironic situation I have just described.
6.
Both in joint meetings between the Inter-American Court and the Commission and in several public hearings held by this Court, and in the Court’s deliberations, I have taken the opportunity to express my deep concern about the Commission’s refusal to request the Court to order Provisional Protection Measures as sought by the potential beneficiaries. The situation becomes even more serious with the Commission denying the petitioners provisional measures without sufficient grounds, and the applicants unable to apply to the Court because their cases are being heard by the Commission rather than the Court. 
7.
It is my view that in cases like this there might be a denial of the right to access to international justice. Therefore, I will state in this Separate Opinion, my position as regards this issue, now that the last hours of my appointment as Judge of the Inter-American Court of Human Rights are approaching (tempus fugit). I will do so with a view to improving such an important preventive protection mechanism which is enshrined in the American Convention, and affirming my confidence in the common sense of my colleagues both from the Inter-American Court and the Inter-American Commission.
8.
Firstly, in my opinion, the requirement of exhaustion of domestic remedies does not apply to requests for Provisional Protection Measures to the Court; on the contrary, such requirement is a condition for admissibility of petitions to the Commission as regards the merits of the specific case and any applicable reparations. In addition, cases involving Provisional Protection Measures are processed under the fast track procedure, in accordance with their preventive and protective nature, and to avoid prejudice of the merits of the case. 
9.
Secondly, in my opinion, there is no requirement for exhaustion of provisional measures from the Commission before filing a request for Provisional Protection Measures with the Inter-American Court. I have expressly stated thus in my Separate Concurring Opinion in a recent Order of the Court regarding Provisional Protection Measures. 
 In addition, the Commission’s precautionary measures are based upon procedural rather than conventional provisions, and should not delay —sometimes indefinitely— the application of Provisional Protection Measures ordered by the Court, which are based upon conventional provisions.
10.
 As I stated in the above-mentioned Concurring Opinion, “in any and all circumstances, protection imperatives must prevail over apparent institutional zeal”, even more so in the light of circumstances of “chronic violence”. 
 The Commission’s obstinacy in its practices regarding provisional measures may, in some cases, bring about negative consequences to potential victims and cause them further hindrance. In certain cases, it might amount to denial of international justice.
11.
Thirdly, a Commission’s denial of provisional measures should be duly justified. The decisions of the Commission and the Court involving precautionary and provisional measures, respectively, must always be duly justified, as a guarantee of observance of the adversary principle —which is a general principle of law— so that petitioners have assurances that the issue they have brought up has been duly and carefully considered by the international instance, and so that the meaning of its decision is clear
 (even more so under alleged circumstances of extreme gravity and urgency involving the likelihood of irreparable damage to the human person).
12.
A denial of precautionary measures by the Commission must always and necessarily be duly justified. Furthermore, an additional, similarly ungrounded denial of a request for Provisional Measures to the Court by the Commission provides the potential victims, as subjects of the International Law of Human Rights, with grounds for seeking relief from the Court in order to obtain such Provisional Measures. Otherwise, there could be a denial of international justice. 
13.
Fourthly, if the petitioner, after two denials by the Commission, seeks relief from the Court and this, in turn, fails to adopt any measure on the alleged grounds of a lack of conventional (since the case is proceeding before the Commission and not before the Court) and procedural basis —even if it does so with a view to filling this apparent legal gap and changing the current state of things (based on praeter legem equity considerations) — there could be a denial of international justice. In two recent opportunities, I have allowed myself to call the Court's attention to this issue. 
 
14.
At the moment, I cannot perceive any inclination in the Commission or the Court towards making the quantum leap I propose. What is more, I think that, if the present apathy (as regards this specific issue) I perceive in the two bodies responsible for enforcing the American Convention had prevailed in 2000, perhaps some of the procedural changes towards furthering individuals’ direct access to the American Convention’s international bodies —i.e., their access to international justice— would not have been achieved. 

II. 
Brief Thoughts De Lege Ferenda
15.
Therefore, —and, in the words of Ionesco's Rhinoceros, je ne capitule pas— I allow myself in this Separate Opinion to insist on my arguments —as I have done recently from within this Court—,
  with a view to advancing the individual’s full access to international justice under the American Convention. I would like to make reference to the bases for a Draft Protocol to the American Convention on Human Rights for Strengthening its Protection Mechanism, which I myself drafted (as a rapporteur for the Court) and submitted (as President of the Court) to the Organization of American States [OAS] in May 2001, 
  and has consistently been included in the OAS General Assembly’s agenda (as reflected in the 2001 Assembly in San José de Costa Rica, the 2002 Assembly in Bridgetown/Barbados, the 2003 Assembly in Santiago de Chile and the 2004 Assembly in Quito), and is still mentioned in OAS' documents for the 2005–2006 two-year period. 
 My hope is that the future will bring concrete results. 
16.
In that document, I proposed inter alia that Article 77 of the Convention should be amended, so that not only any State Party and the Commission, but also the Court may present Draft Additional Protocols to the American Convention, which the Court should be empowered to do as the highest-ranking enforcing body under the Convention, with a view to increasing the number of rights protected under the Convention and strengthening the protection mechanism set out therein. 

17.
In addition, in line with the position of the human person as subject of the International Law of Human Rights (and, in my view, of the Public International Law), I contended that the language of Article 61(1) of the Convention should be changed to:

“The States Parties, the Commission and the alleged victims shall have the right to submit a case to the Court.” 
 
 
Furthermore, along the same lines, I allow myself to propose in this Separate Opinion, that the language of Article 63(2) of the American Convention be amended to read as follows:

“In cases of extreme gravity and urgency, and when necessary to avoid irreparable damage to persons, the Court shall adopt such provisional measures as it deems pertinent in matters it has under consideration. With respect to a case not yet submitted to the Court, it may act at the request of the Commission or the alleged potential victims.” 
18.
Under the American Convention’s protection mechanism, the individual right to petition shall achieve completeness when it can be exercised directly by the petitioners before the Inter-American Court of Human Rights. Hence this proposal for amending Article 62(1) of the Convention, and also Article 63(2), in certain circumstances relating to Provisional Protection Measures. This, in my view, is entirely justified, even more so when it comes to alleged situations of extreme gravity and urgency, where there is a likelihood of irreparable damage to the human person.
Antônio Augusto Cançado Trindade
Judge
Pablo Saavedra-Alessandri
Secretary
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