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CONCURRING OPINION OF JUDGE ALIRIO ABREU BURELLI

While being of the same opinion as the other judges of the Inter-American Court of Human Rights in rendering this Advisory Opinion, I wish to submit the following considerations separately:

I

On this occasion, the Court has defined the scope of the obligation of the member States of the Organization of American States to respect and guarantee the labor rights of undocumented migrant workers, irrespective of their nationality, by establishing that the principle of equality and non-discrimination, which is fundamental for the safeguard of those rights, belongs to ius cogens
.

This definition also leads the Court to declare that, regardless of whether or not States are party to a specific international treaty, they are obliged to protect the right to equality and non-discrimination and that this obligation has effects erga omnes, not only with regard to the States, but also with regard to third parties and individuals.  Consequently, States must respect and guarantee the labor rights of workers, whatever their migratory status and, at the same time, must prevent private employers from violating the rights of undocumented migrant workers and the employment relationship from violating minimum international standards.  For the protection of the labor rights of undocumented migrants to be effective, such workers must be guaranteed access to justice and due process of law
.

A State’s observance of the principle of equality and non-discrimination and the right to due process of law cannot be subordinated to its policy goals, whatever these may be, including those of a migratory character. 

By voting in favor of the adoption of this Opinion, I am aware of its particular importance in endeavoring to provide legal answers, in international law, to the grave problem of the violation of the human rights of migrant workers.  In general, despite their non-contentious nature, Advisory Opinions have indisputable effects on both the legislative and administrative acts of States and on the interpretation and application of laws and human rights treaties by judges, owing to their moral authority and the principle of good faith on which the international treaties that authorize them are based.

II

In this Opinion, the Court has ruled on the rights that States must recognize and apply to workers who, due to different circumstances, emigrate from their countries in search of economic well-being, and who, because they do not have legal migratory status, may become victims of violations of such rights as their labor rights, and their rights to decent treatment, equality and non-discrimination.  In this respect, the State that requested the Court to render an Opinion referred specifically to the fact that almost six million Mexican workers are outside national territory; and, of these, approximately two and a half million are undocumented migrant workers.  It added that “in less than five months (in 2002), the Government of Mexico had to intervene, through its consular representatives, in the defense of the human rights of Mexican nationals in approximately 383 cases, in order to protect migrant workers with regard to employment-related discrimination, unpaid wages, and compensation for occupational illnesses and accidents, among others matters.”

Likewise, Judge Antonio Cançado Trindade, in a study on enforced migratory flows, indicated that “... migrants seeking work and better living conditions amount to 80 million human beings today...  The causes of forced migrations are basically no different from those of population displacement.  In a 1992 analytical report on internally displaced persons, the Secretary General of the United Nations identified natural disasters, armed conflict, generalized violence and systematic human rights violations among the causes of massive involuntary migrations within State borders.”

According to Judge Cançado Trindade, other causes of massive migrations are, “the multiple internal conflicts, of an ethnic and religious nature, repressed in the past but set in motion in recent years.  These are supplemented by the increase in chronic poverty, which, according to the United Nations Development Programme, today affects more than 270 million persons in Latin America alone... .”  According to a report of the United Nations human rights body
, the causes of contemporary migrations in search of work are fundamentally poverty and the inability to earn or produce enough for personal or family subsistence in the country of origin.  These reasons characterize not only migration from poor States to rich ones; poverty also encourages movement from developing countries to other countries where the work prospects appear to be better, at least from a distance.  According to this report, there are other reasons that explain the departure abroad in search of work. War, civil conflict, insecurity or persecution derived from discrimination due to race, ethnic origin, color, religion, language or political opinions are all factors that contribute to the flow of migrant workers.

III

Limited to the strictly juridical sphere, established by regulatory, statutory and convention-related instruments that govern its proceedings, in exercise of its competence, the Court cannot go beyond the interpretation and application of legal norms in its judgments and advisory opinions.  However, it is impossible to prevent the human tragedy underlying the cases it hears from being reflected in the Court’s proceedings and reports.  Frequently, the statements of the victims or of their next of kin, who resort to the Court seeking justice, have moved the judges profoundly.  The arbitrary death of children, of youth or, in general, of any person; enforced disappearance; torture; illegal imprisonment, and other human rights violations, submitted to the Court’s consideration and decision, cannot be resolved by mere legal concepts; not even bearing in mind the Court’s efforts to try and provide reparations for the damages suffered by the victims that go beyond monetary compensation.  It continues to be an ideal – whose achievement depends on the development of a new collective conception of justice – that these violations should never be repeated and that, if they are, their authors should be severely punished.  In this Opinion, stated in concrete legal – but also humanistic – terms, and taking into account the international obligations assumed by States, the Court has defined the conduct that States should observe in order to respect and guarantee the rights of undocumented migrants, to prevent them from becoming victims of exploitation or discrimination in the enjoyment and exercise of their labor rights.  It is a ruling of the Court on the interpretation and application of norms that are in force and that are universally accepted because they are grounded on principles of ius cogens, that obliges all States equally; however, this ruling also contains an implicit call for social justice and human solidarity.

IV

In particular – and due to the possibility of doing so in this separate opinion – I consider that the tragedy represented in each case of forced migration, whatever its cause, cannot be bypassed for mere juridical considerations.  Thus, the tragedy of all those who, against their will, abandon their country of origin, their home, their parents, their spouse, their children, their memories, in order to confront generally hostile conditions and become the target of human and labor exploitation owing to their particularly vulnerable situation, should gives us cause for reflection.  In addition to trying to repair the consequences of forced migrations, through instruments of international law, the creation of courts, migratory policies and administrative or other measures, the international community should also concern itself with investigating the real causes of migration and ensure that people are not forced to emigrate.   In this way, it would be discovered that, apart from inevitable natural events, on many occasions migrations are the result of the impoverishment of countries, due to erroneous economic policies, which exclude numerous sectors of the population, together with the generalized fact of corruption.  Other factors include dictatorships or populist regimes; irrational extraction from poor countries of raw materials for processing abroad by transnational companies, and the exploitation of workers with the tolerance and complicity of Governments; vast social and economic imbalances and injustice; lack of national educational policies that cover the entire population, guaranteeing professional development and training for productive work; excessive publicity which leads to consumerism and the illusion of well-being in highly developed countries; absence of genuine international cooperation in the national development plans; and macro-economic development policies that ignore social justice.

Faced with the magnitude of these problems, proposals have been formulated, some addressed at the construction of a new international order based on justice and the strengthening of democracy.  In his book “El derecho Internacional de los Derechos Humanos en el siglo XXI”, Judge Cançado Trindade considers that “... according to recent information from UNDP and CEPAL, the current phenomenon of impoverishment, and of the significant growth of contingents of “new poor” in so many Latin American countries, reveals the failure to observe, and even the generalized violation of, economic, social and cultural rights.  Certain rights, of an economic and social nature, such as the rights not to be submitted to forced labor or to discrimination in relation to employment, and also freedom of association to form labor unions, are closely linked to the so-called civil liberties...  The 1992 Human Development Report of the United Nations Development Programme (UNDP) indicates that ‘democracy and freedom depend on much more than the vote’.  The expansion of democracy has been complemented by a greater acknowledgment of human rights. In brief, there are no human rights without democracy, as there is no democracy without human rights...  Participative democracy and, in the final analysis, human development itself, are only possible within the framework of human rights...  Today, the concept of democracy embraces both political democracy (with an emphasis on formal democratic processes) and “development democracy; in the latter, ‘civil and political rights are considered vehicles for the advancement of the equality of conditions, and not merely opportunities.’ ...The interrelation of human rights and democracy nowadays finds expression in the provisions of general human rights instruments at the global and regional level.”

In Advisory Opinion OC-9/87 of October 6, 1987, the Court indicated, as it had in previous Opinions (OC-5/85, OC-6/86, OC-8/87), that the rule of law, democracy and personal freedom are consubstantial with the regime of human rights protection contained in the Convention and added: “In a democratic society, the rights and freedoms inherent in the human person, the guarantees applicable to them and the rule of law form a triad. Each component thereof defines itself, complements and depends on the others for its meaning.” 

It is possible that the establishment of a just society begins with the strengthening of a genuine democracy that fully guarantees the dignity of the human being.

Alirio Abreu-Burelli

Judge

Manuel E. Ventura-Robles

Secretary

� 	According to the European Court of Human Rights, the affirmation that the principle of equality and non-discrimination belongs to the domain of ius cogens has several legal effects: recognition that the norm ranks higher than any norm of international law, except other norms of ius cogens; in case of dispute, the norm of ius cogens would prevail over any other norm of international law, and the provision that contradicts the peremptory norm would be null or lack legal effects. (Taken from the arguments of the Legal Clinics of the College of Jurisprudence of the Universidad San Francisco, Quito).





� 	In Advisory Opinion OC-16/99 of October 1, 1999, the Inter-American Court of Human Rights indicated that “for ‘the due process of law’ a defendant must be able to exercise his rights and defend his interests effectively and in full procedural equality with other defendants.  It is important to recall that the judicial process is a means to ensure, insofar as possible, an equitable resolution of a difference. The body of procedures, of diverse character and generally grouped under the heading of the due process, is all calculated to serve that end. To protect the individual and see justice done, the historical development of the judicial process has introduced new procedural rights.  An example of the evolutive nature of judicial process are the rights not to incriminate oneself and to have an attorney present when one speaks.  These two rights are already part of the laws and jurisprudence of the more advanced legal systems.  And so, the body of judicial guarantees given in Article 14 of the International Covenant on Civil and Political Rights has evolved gradually.  It is a body of judicial guarantees to which others of the same character, conferred by various instruments of international law, can and should be added.


� 	Cançado Trindade, Antônio A. “Elementos para un Enfoque de Derechos Humanos del Fenómeno de los Flujos Migratorios Forzados”. Publication of the International Organization for Migrations and the Inter-American Institute of Human Rights. Guatemala 2001, p. 11.





� 	Cited by Antônio Cançado Trindade, ob. cit., p. 12.


�	Cançado Trindade, Antônio A. “El Derecho Internacional de los Derechos Humanos en el siglo XXI”, Editorial Jurídica de Chile, 2001.





