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DISSENTING OPINION

OF JUDGE THOMAS BUERGENTHAL 

1.
I regret that I am unable to accept the Court's interpretation contained in paragraph 3 of its conclusions. I concur in all other parts of the opinion. 

2.
The interpretation from which I dissent concerns the Court's conclusion that Articles 14(2) and 14(3) of the proposed constitutional amendment would be compatible with the Convention. In my opinion, the proposed amendment, if adopted, would violate Article 24 of the Convention because it would establish a discriminatory distinction between Central Americans, Spaniards and Ibero-Americans who are nationals of those countries by birth, and those who have acquired their nationality by naturalization. 

3.
In my opinion, Articles 14(2) and 14(3) of the proposed constitutional amendment would be compatible with the Convention if they were drafted as follows: 


Article 14 
(2)
Nationals of other Central American countries, Spaniards and Ibero-Americans, whether by birth or naturalization, with five years of official residence in the country who comply with the other requirements of the law; 

(3)
All other foreign nationals with seven years of official residence in the country who comply with the other requirements of the law.

4.
The manner in which the Court has interpreted Article 24 of the Convention, and I agree with that interpretation, in my view compels the conclusion that the distinction sought to be established is discriminatory because it is disproportionate and not reasonably related to the governmental objective sought to be accomplished by it. In reaching this conclusion, I do not deny the right of a State Party to the Convention to adopt legislative classifications based on the historical, cultural, social, linguistic and political ties that bind Central Americans, Spaniards and Ibero-Americans. No one familiar with this region of the world would deny the reality of these ties, notwithstanding the fact that exaggerated claims are at times made in its name. But given this reality and the standards that govern the interpretation and application of Article 24 of the Convention, I have no choice but to recognize, even if I wished to question the wisdom of the proposed legislation, that it is not incompatible with the Convention for Costa Rica to treat other Central Americans, Spaniards and Ibero-Americans differently for purposes of naturalization than it treats nationals of other nations. But when Central Americans, Spaniards and Ibero-Americans are classified differently depending upon whether they are nationals of these countries by birth or by naturalization, I must ask, applying the standard of interpretation the Court adopts, how reasonable and proportionate the classification is, given the legitimate governmental objective sought to be achieved. 

5.
In answering this question, it must be noted that Article 15 of the proposed constitutional amendment would require all individuals seeking to obtain Costa Rican nationality to demonstrate that they speak, write and read Spanish. They would also have to pass a comprehensive examination about the history of the country and the values to which Costa Rica is dedicated. Furthermore, individuals cannot legitimately acquire by naturalization the nationality of any Central American or Ibero-American country or of Spain if they are nationals of any other state unless they have resided in those countries for a substantial period of time, usually between three to seven years. If to this period we add the requirement of five years of residence in Costa Rica contained in Article 14(2) of the proposed legislation, it would follow that Central Americans, Spaniards and Ibero-Americans by naturalization could not become Costa Rican citizens in less than eight years, and in most cases many more years, even if they were treated in exactly the same way as Article 14(2) would treat nationals by birth of these countries.(1)
6.
What legitimate governmental end will be accomplished by requiring these naturalized Central Americans, Spaniards and Ibero-Americans to wait two years longer than their co-nationals? It can be argued that these individuals might have acquired their earlier nationality by fraud. True, but under international law, Costa Rica is not required to recognize any nationality that is not based on real and effective ties between the individual and the state granting the nationality. Moreover, the likelihood that a very small percentage of individuals might act dishonestly is hardly a legitimate reason for punishing the vast majority of honest foreigners. It can also be argued that the additional two years are required to permit these people to speak better Spanish or to acquire a more profound knowledge of Costa Rican history, culture and life. True, but Article 15 of the same proposed constitutional amendment already addresses that issue; it would require the Government of Costa Rica to accomplish that objective in a much more rational and disproportionately less harmful manner by examinations designed to test what each individual knows about Costa Rica, rather than by assuming ignorance on the part of all. 

7.
For the reason explained above, I reach the conclusion that the distinction between nationals by birth and nationals by naturalization, which Article 14 of the proposed constitutional amendment makes, is not reasonably related to the governmental objective sought to be achieved by the draft legislation if it is examined as a whole, as it must be, and that it is therefore not compatible with Article 24 of the Convention. 

8.
In reaching this conclusion, I do not wish to be understood as believing that Articles 14 or 15 of the existing Constitution of Costa Rica violate the Convention. In the first place, that issue is not before the Court. Secondly, the constitutional provisions now in force establish, for example, much shorter residence requirements --only one year for Central Americans and two years for Spaniards and Ibero-Americans by birth-- and they contain no language or other examination requirements. In that context, the distinction which the current law makes between nationals by birth and nationals by naturalization, might well be deemed to bear a much more reasonable relationship to the governmental objective sought to be achieved by Costa Rica than does the proposed legislation. 

THOMAS BUERGENTHAL 

CHARLES MOYER 

        Secretary 

(1) I realize, of course, that the proposed legislation enables these individuals to acquire Costa Rican nationality after they have resided in the country for a period of seven years. My point is, however, that to place Central Americans, Ibero-Americans and Spaniards by naturalization in the same category as all other foreigners, and to give a preferred status to Central Americans, Ibero-Americans and Spaniards by birth, disregards the many years of residence in these countries by the naturalized citizens and their special ties to the regions favored by the proposed legislation.








