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CONCURRING OPINION OF JUDGE A.A. CANÇADO TRINDADE

1.
I vote in favour of the adoption, by the Inter-American Court of Human Rights, of the present Advisory Opinion n. 17 on the Juridical Condition and Human Rights of the Child, which constitutes, in my view, a new contribution of its recent case-law to the evolution of the International Law of Human Rights. The consultation formulated by the Inter-American Commission of Human Rights fits perfectly, in my view, into the wide jurisdictional basis of the advisory function of the Inter-American Court (Article 64 of the American Convention on Human Rights), already clearly explained and established by this latter in its Advisory Opinion n. 15 on the Reports of the Inter-American Commission of Human Rights (of 14.11.1997)
. The Court, thus, has the competence to interpret the relevant provisions (object of the present consultation) of the American Convention on Human Rights and of other treaties which bind the States of the region, besides the responsability and the duty - as determined by the American Convention - to exert its advisory function, the operation of which is a matter of international ordre public.    


I.
Prolegomena: Brief Conceptual Precisions.

2.
The preamble of the United Nations Convention on the Rights of the Child of 1989 warns that "in all countries in the world there are children living in exceptionallly difficult conditions", standing therefore in need of "special consideration". Children abandoned in the streets, children overtaken by delinquency, child labour, enforced prostitution of children, traffic of children for sale of organs, children engaged in armed conflicts, children who are refugees, displaced and stateless persons, are aspects of the day-to-day contemporary tragedy of a world apparently without future. 

3.
I do not see how to avoid this sombre prognostic that, a world which does not take care of its children, which destroys the enchantment of their infancy within them, which puts a premature end to their childhood, and which subjects them to all sorts of deprivations and humiliations, effectively has no future. A tribunal of human rights cannot avoid taking account of this tragedy, with all the more reason when expressly requested to pronounce on aspects of the human rights of the child and of his juridical condition, in the exercise of its advisory function, endowed with a wide jurisdictional basis.

4.
We all live in time. The passing of time affects our juridical condition. The passing of time should strengthen the bonds of solidarity which link the living to their dead, bringing them closer together
. The passing of time should strengthen the ties of solidarity which unite all human beings, young and old, who experience a greater or lesser degree of vulnerability in different moments along their existence. Nevertheless, not always prevails this perception of the implacable effects of the passing of time, which consumes us all. 

5.
In a general way, it is at the beginning and the end of the existential time that one experiences greater vulnerability, in face of the proximity of the unknown (birth and early infancy, old age and death). Every social milieu ought, thus, to be attentive to the human condition. The social milieu which does not take care of its children has no future. The social milieu which does not take care of its elderly people has no past. And to count only on the escaping present is no more than a mere illusion. 

6.
In its resolutory point n. 1, the present Advisory Opinion n. 17 of the Inter-American Court provides that, "in conformity with the contemporary norms of the International Law of Human Rights, in which is found Article 19 of the American Convention on Human Rights, the children are subjects of rights and not only object of protection"
. In fact, the subjects of law are the children
, and not infancy or childhood. The subjects of law are the elderly persons, and not old age. The subjects of law are the persons with disabilities
, and not disability itself. The subjects of law are the stateless persons, and not statelessness. And so forth. The limitations of legal capacity nothing subtract from legal personality. The titulaire of rights is the human being, of flesh and bone and soul, and not the existential condition in which he finds himself temporarily. 

7.
From the standpoint of the conceptual universe of the International Law of Human Rights, - in the framework of which are found, in my view, the human rights of the child, - the titulaires of rights are the children, and not the infancy or childhood. An individual can have specific rights in virtue of the condition of vulnerability in which he finds himself (e.g., the children, the elderly persons, the persons with disabilities, the stateless persons, among others), but he remains always the titulaire of rights, as human person, and not the collectivity or the social group to which he belongs by his existencial condition (e.g., the infancy or childhood, the old age, the disability, the statelessness, among others). 

8.
It is certain that the juridical personality and capacity keep a close relationship, but at the conceptual level they are distinguished from each other. It may occur that an individual may have juridical personality without enjoying, as a result of his existential condition, full capacity to act. Thus, in the present context, one understands by personality the aptitude to be titulaire of rights and duties, and by capacity the aptitude to exercise them by himself (capacity of exercise). Capacity is, thus, closely linked to personality; nevertheless, if by any situation or circumstance an individual does not enjoy full juridical capacity, this does not mean that thereby he is no longer subject of right. It is the case of the children.  

9.
Given the transcendental importance of the matter dealt with in the present Advisory Opinion n. 17 of the Inter-American Court of Human Rights on the Juridical Condition and Human Rights of the Child, I feel obliged to leave on the records my thoughts on the matter, centred in six central aspects, which I consider of the greatest relevant in our days, and which conform a theme which has consumed me years of study and meditation, namely: first, the crystallization of the international juridical personality of the human being; second, the juridical personality of the human being as a response to a need of the international community; third, the advent of the child as a true subject of rights at international level; fourth, the subjective right, human rights and the new dimension of the international juridical personality of the human being; fifth, the implications and projections of the juridical personality of the child at international level; and sixth, the human rights of the child and the obligations of their protection erga omnes. Let us pass on to a succinct exam of each one of these aspects. 

II.
The Crystallization of the International Juridical Personality of the Human Being.
10.
The crystallization of the international juridical personality of the human being constitutes, in my understanding
, the most precious legacy of the legal science of the XXth century, which requires greater attention on the part of contemporary juridical doctrine. In this respect, International Law experiences today, at the beginning of the XXIst century, in a way a return to the origins, in the sense in which it was originally conceived as a true jus gentium, the droit des gens. Already in the XVIth and XVIIth centuries, the writings of the so-called founding fathers of International Law (especially those of F. Vitoria, F. Suárez and H. Grotius, besides those of A. Gentili and S. Pufendorf) sustained the ideal of the civitas maxima gentium, constituted by human beings organized socially in States and coextensive with humanity itself
.

11.
Regrettably, the thoughts and vision of the so-called founding fathers of International Law (set forth notably in the writings of the Spanish theologians and in the Grotian writings), which conceived it as a truly universal system
, came to be surpassed by the emergency of legal positivism, which personified the State, endowing it with a "will of its own", reducing the rights of the human beings to those that the State "conceded" to them. The consent of the will of the

States (according to the voluntarist positivism) became the predominant criterion in International Law, denying jus standi to the individuals, to the human beings
. 

12.
This rendered difficult the understanding of the international community, and undermined International Law itself, reducing it to a strictly inter-State law, no more above but rather among sovereign States
. In fact, when the international legal order moved away from the universal vision of the so-called "founding fathers" of the law of nations (droit des gens / derecho de gentes) (cf. supra), successive atrocities were committed against the human kind. The disastrous consequences of this distortion are widely known.

13.
Already by the end of the twenties, there emerged the first doctrinal reactions against this reactionary position
. And by the mid-XXth century the more lucid jusinternacionalist doctrine moved away definitively from the Hegelian and neo-Hegelian formulation of the State as the final depositary of the freedom and responsibility of the individuals who composed it, and that in it [in the State] integrated themselves entirely
. Against the doctrinal current of traditional positivism
, which came to sustain that only the States were subjects of International Law
, there emerged an opposing trend
, sustaining, a contrario sensu, that, ultimately, only the individuals, addressees of all juridical norms, were subjects of International Law. It must never be forgotten that, ultimately, the State exists for the human beings who compose it, and not vice-versa. 

14.
Meanwhile, there persisted the old polemics, sterile and pointless, between monists and dualists, erected upon false premises, which, not surprisingly, failed to contribute to the doctrinal endeavours in favour of the emancipation of the human being vis-à-vis his own State. In fact, what both the dualists and the monists did,  in  this particular,  was  to  "personify" the State as subject of International Law
. The monists discarded all anthropomorfism, affirming the international subjectivity of the State by an analysis of the juridical person
; and the dualists
 did not contain themselves in their excesses of characterization of the States as sole subjects of International Law
.

15.
With the recognition of the legal personality of the human being at international level, International Law came to appear as a corpus juris of emancipation. There is no "neutrality" in Law; every Law is finalist, and the ultimate addressees of legal norms, both national and international, are the human beings. In the mid-XXth century, the juridical experience itself contradicted categorically the unfounded theory that the individuals were simple objects of the international juridical order, and destructed other prejudices of State positivism
. The legal doctrine of the time it made clear the recognition of the expansion of the protection of the individuals in the international legal order
, as true subjects of law (of the law of nations)
.

16.
In the ponderation of René Cassin, writing in 1950, for example, "all human creatures" are subjects of law, as members of the "universal society", it being "inconceivable" that the State comes to deny them this condition
. Human rights were conceived as inherent to every human being, independently from any circumstances in which he finds himself. By then, already, the individual came to be seen as subject jure suo of international law, such as the more lucid doctrine sustained, since that of the so-called founding fathers of the law of nations (droit des gens)
.      

17.
Also in the American continent, even before the adoption of the American and Universal Declarations of Human Rights of 1948, doctrinal manifestations flourished in favour of the international juridical personality of the individuals, such as those which are found, for example, in the writings of Alejandro Álvarez
 and Hildebrando Accioly
. In fact, successive studies of the international instruments of international protection came to emphasize precisely the historical importance of the recognition of the international juridical personality of the individuals
.

18.
The whole new corpus juris of the International Law of Human Rights has been constructed on the basis of the imperatives of protection and the superior interests of the human being, irrespectively of his link of nationality or of his political statute, or any other situation or circumstance. Hence the importance assumed, in this new law of protection, by the legal personality of the individual, as subject of both domestic and international law
. Nowadays one recognizes the responsibility of the State for all its acts - both jure gestionis and jure imperii - and all its omissions, what brings to the fore the legal personality of the individuals and their direct access to international jurisdiction to vindicate their rights (including against their own State)
.  

19.
The State, created by the human beings themselves, and composed by them, exists for them, for the realization of their common good. For this recognition the considerable evolution in the last five decades of the International Law of Human Rights
 has contributed decisively, at international level, to which one may likewise add that of the International Humanitarian Law; also this latter considers the persons protected not as simple object of the established regulation, but rather as true subject of International Law
. Ultimately, all Law exists for the human being, and the law of nations is no exception to that, guaranteeing to the individual his rights and the respect for his personality
.

20.
The "eternal return" or "rebirth" of jusnaturalism has been reckoned by the jusinternationalists themselves
, much contributing to the assertion and the consolidation of the primacy, in the order of values
, of the State obligations as to human rights, and of the recognition of their necessary compliance vis-à-vis the international community as a whole
. This latter, witnessing the moralization of Law itself, assumes the vindication of common superior interests
. One has gradually turned to conceive a truly  universal legal system.

III.
The Juridical Personality of the Human Being as a Response to a Need of the International Community.

21.
Thus, International Law itself, in recognizing rights inherent to every human being, has disauthorized the archaic positivist dogma which, in an authoritarian way, intended to reduce such rights to those "conceded" by the State. The recognition of the individual as subject of both domestic law and international law, represents a true juridical revolution, - to which we have the duty to contribute in the search for the prevalence of superior values, - which comes at last to give an ethical content to the norms of both public domestic law and international law. This transformation, proper of our time, corresponds, in its turn, to the recognition of the necessity that all States are made answerable for the way they treat all human beings who are under their jurisdiction, so as to avoid new violations of human rights. 

22.
This rendering of accounts would simply not have been possible without the crystallization of the right of individual petition, amidst the recognition of the objective character of the positive obligations of protection and the acceptance of the collective guarantee of the compliance with them. This is the real meaning of the historical rescue of the individual as subject of the International Law of Human Rights. It is for this reason that, in my Concurring Opinion in the case of Castillo Petruzzi and Others versus Peru (Preliminary Objections, Judgment of 04.09.1998), urged by the circumstances of the cas d'espèce, I saw it fit to examine the evolution and crystallization of the right of international individual petition, which I qualified as a fundamental clause (cláusula pétrea) of the human rights treaties which provide for it
. And I added:

-"The right of individual petition shelters, in fact, the last hope of those who did not find justice at  national level. I would not refrain myself nor hesitate to add, - allowing myself the metaphor, - that the right  of individual petition is undoubtedly the most luminous star in the universe of human rights"
.  

23.
In fact, the recognition of the juridical personality of the individuals fulfils a true necessity of the international community
, which today seeks to guide itself by common superior values. As it can be inferred, e.g., from the historical case of the "Street Children" (case Villagrán Morales and Others versus Guatemala) before this Court (1999-2001), the international  juridical subjectivity of the individuals is nowadays an irreversible reality, and the violation of their fundamental rights, emanated directly from the international legal order, brings about juridical consequences. 

24.
In its Judgment as to the merits (of 19.11.1999) in the aforementioned case of the "Street Children", the Court significantly warned that

"In the light of Article 19 of the American Convention, the Court wishes to record the particular gravity of the fact that a State Party to this Convention can be charged with having applied or tolerated in its territory a systematic practice of violence against at-risk children. When States thus violate the rights of at-risk children, such as `street children', this makes them victims of a double aggression. First, such States do not prevent them from living in misery, thus depriving them of the minimum conditions for a dignified life and preventing them from the `full and harmonious development of their personality'
, even though every child has the right to harbour a project of life that should be tended and encouraged by the public authorities so that it may be developed for his personal benefit and that of the society to which he belongs. Second, they violate their physical, mental and moral integrity, and even their lives"
.  

25.
The human being emerges, at last, even in the most adverse conditions, as ultimate subject of Law, domestic as well as international. The case of the "Street Children", decided by the Inter-American Court, in which those marginalized and forgotten by the world succeeded to resort to an international tribunal to vindicate their rights as human beings, is truly paradigmatic, and gives a clear and unequivocal testimony that the International Law of Human Rights has achieved its maturity.

26.
The doctrinal trend which still insists in denying to the individuals the condition of subjects of International Law is based on a rigid definition of these latter, requiring from them not only to possess rights and obligations emanated from International Law, but also to participate in the process of creation of its norms and of the compliance with them. It so occurs that this rigid definition does not sustain itself, not even at the level of domestic law, in which it is not required - it has never been - from all individuals to participate in the creation and application of the legal norms in order to be subjects (titulaires) of rights, and to be bound by the duties, enmanated from such norms.

27.
Besides unsustainable, that conception appears contaminated by an ominous ideological dogmatism, which had as the main consequence to alienate the individual from the international legal order. It is surprising - if not astonishing, - besides regrettable, to see that conception repeated mechanically and ad nauseam by a part of doctrine, apparently trying to make believe that the intermediary of the State, between the individuals and the international legal order, would be something inevitable and permanent. Nothing could be more fallacious. In the brief historical period in which that Statist conception prevailed, in the light - or, more precisely, in the darkness - of legal positivism, successive atrocities were committed against the human being, in a scale without precedents.

28.
It results quite clear today that there is nothing intrinsic to International Law that impedes or renders it impossible to non-State actors to enjoy international legal personality. No one in sane conscience would today dare to deny that the individuals effectively possess rights and obligations which emananate directly from International Law, with which they find themselves, therefore, in direct contact. And it is perfectly possible to conceptualize - even with greater precision - as subject of International Law any person or entity, titulaire of rights and obligations, which emanate directly from norms of International Law. It is the case of the individuals, who thus have strengthened this direct contact - without intermediaries - with the international legal order
.

29.
The truth is that the international subjectivity of the human being (whether a child, an elderly person, a person with disability, a stateless person, or any other) erupted with all vigour in the legal science of the XXth century, as a reaction of the universal juridical conscience against the successive atrocities committed against the human kind. An eloquent testimony of the erosion of the purely inter-State dimension of the international legal order is found in the historical and pioneering Advisory Opinion n. 16 of the Inter-American Court, on the Right to Information on Consular Assistance in the Framework of the Guarantees of the Due Process of Law (of 01.10.1999)
, which has served as orientation to other international tribunals and has inspired the evolution in statu nascendi of the international case-law on the matter.

30.
In that Advisory Opinion, the Inter-American Court lucidly pointed out that the rights set forth in Article 36.1 of the Vienna Convention on Consular Relations of 1963

"have the characteristic that their titulaire is the individual. In effect, this provision is unequivocal in stating that the rights to consular information and notification are `accorded' to the interested person. In this respect, Article 36 is a notable exception to the essentially Statist nature of the rights and obligations set forth elsewhere in the Vienna Convention on Consular Relations; as interpreted by this Court in the present Advisory Opinion, it represents a notable advance in respect of the traditional conceptions of International Law on the matter"
.   

31.
In this way, the Inter-American Court reconized, in the light of the impact of the corpus juris of the International Law of Human Rights in the international legal order itself, the crystallization of a true individual subjective right to information on consular assistance, of which is titulaire every human being deprived of his freedom in another country; furthermore, it broke away from the traditional purely inter-State outlook of the matter, giving support to numerous migrant workers and individuals victimized by poverty, deprived of freedom abroad. The present Advisory Opinion n. 17 of the Inter-American Court, on the Juridical Condition and Human Rights of the Child, fits into the same line of assertion of the juridical emancipation of the human being, in stressing the consolidation of the juridical personality of the children, as true subject of law and not simple object of protection.

32.
The juridical category of the international legal personality has not shown itself insensible to the necessities of the international community, among which appears with prominence that of providing protection to the human beings who compose it, in particular those who find themselves in a situation of special vulnerability, as do the children. In fact, doctrine and international case-law on the matter sustain that the subjects of law themselves in a legal system are endowed with attributes that fulfil the needs of the international community
. 

33.
Hence, - as Paul de Visscher points out perspicaciously, - mientras que "the concept of juridical person is unitary as concept", given the fundamental unity of the human person who "finds in herself the ultimate justification of her own rights", the juridical capacity, on it turn, reveals a variety and multiplicity of scopes
. But such varieties of the extent of the juridical capacity, - including its limitations in relation to, e.g., the children, the elderly persons, the persons with mental disability, the stateless persons, among others, - in nothing affect the juridical personality of all human beings, juridical expression of the dignity inherent to them. 

34.
Thus, in sum, every human person is endowed with juridical personality, which imposes limits to State power. The juridical capacity varies in virtue of the juridical condition of each one to undertake certain acts. Yet, although such capacity of exercise varies, all individuals are endowed with juridical personality. Human rights reinforce the universal attribute of the human person, given that to all human beings correspond likewise the juridical personality and the protection of the Law, independently of her existential or juridical condition.

IV.
The Advent of the Child as a True Subject of Rights at International Level. 

35.
On the basis of all this notable development is found the principle of the respect for the dignity of the human person, independently of her existential condition. In virtue of this principle, every human being, irrespectively of the situation and the circumstances in which he finds himself, has the right to dignity
. This fundamental principle is invoked in the preambles of the United Nations Convention on the Rights of the Child of 1989 as well as of the Declaration of the Rights of the Child of 1959. It appears likewise in the preamble of the Additional Protocol to the American Convention on Human Rights in the Area of Economic, Social and Cultural Rights (Protocol of San Salvador, of 1988), among other treaties and international instruments of human rights.

36.
It is also found, - and it could not be otherwise, - in the present Advisory Opinion of the Inter-American Court, when this latter places, in the scale of the fundamental values, "the safeguard of the children, both by their condition of human beings and the dignity inherent to them, as by the special situation in which they find themselves. As a result of their immaturity and vulnerability, they require a protection that guarantees the exercise of their rights within the society and with regard to the State" (par. 93).     

37.
It is certain, as the Court points out in the present Advisory Opinion on the Juridical Condition and Human Rights of the Child, that only along the XXth century the corpus juris of the rights of the child was articulated, in the framework of the International Law of Human Rights (pars. 26-27), conceived the child as a true subject of law. This occurred with the impact notably of the aforementioned Declaration (1959)
 and Convention (1989) on the Rights of the Child, as well as the Minimum Rules of the United Nations for the Administration of the Justice of Minors (Beijing, 1985), and on the Measures Not in Deprivation of Freedom (Tokyo, 1990), and the United Nations Guidelines for the Prevention of Juvenile Delinquency (Ryad, 1990), - besides the general treaties of human rights.     

38.
That is, the rights of the child at last detached themselves from the patria potestas
 (from Roman law) and from the conception of the indissoluble character of marriage (from canon law). In the law of family itself, - enriched by the recognition, in the XXth century, of the rights of the child, at international level, - the foundation of parental authority becomes the "superior interest of the child", whose statute or juridical condition acquires at last an autonomy of its own
.

39.
It is surprising that, in face of this notable development of the contemporary legal science, there still existes a doctrinal trend which insists in the view that the Convention on the Rights of the Child limits itself to create State obligations. This posture seems to me unconvincing and juridically unfounded, as such obligations exist precisely in virtue of the human rights of the child set forth in that Convention of the United Nations and other international instruments of protection of human rights. 

40.
Moreover, that trend of thought fails to appreciate precisely the great achievement of contemporary legal science in the present domain of protection, namely, the recognition of the child as subject of law. This is, in my view, the Leitmotiv which permeates the present Advisory Opinion on the Juridical Condition and Human Rights of the Child as a whole. In fact, the Inter-American Court of Human Rights does not hesitate to affirm that all human beings, irrespectively of their existential condition, are subjects of inalienable rights, which are inherent to them (par. 41), and to stress the imperative to fulfil the needs of the child "as a true subject of law and not only as object of protection" (par. 28).      

41.
The child comes does to be treated as a true subject of right, being in this way recognized his own personality, distinct even from those of his parents
. Thus, the Inter-American Court sustains, in the present Advisory Opinion, the preservation of the substantive and procedural rights of the child in all and any circumstances (par. 113). The Kantian conception of the human person as an end in herself comprises naturally the children, all the human beings independently of the limitations of their juridical capacity (of exercise).  

42.
All this extraordinary development of the jusinternationalist doctrine in this respect, along the XXth century, finds its roots, - as it so happens, - in some reflections of the past, in the juridical as well as philosophical thinking
. This is inevitable, as it reflects the process of maturing and refinement of the human spirit itself, which renders possible the advances in the human condition itself. 

43.
Thus, as to the juridical domain, I limit myself to rescue a passage of a magisterial course delivered by Paul Guggenheim at the Hague Academy of International Law in 1958. On the occasion, that jurist pertinently recalled that, already in the XVIIth century, Hugo Grotius, who so much had contributed to the autonomy of the jus gentium (detaching it from scholastic thinking), sustained that the rules pertaining to the capacity of trhe children in civil matters
 belonged to the droit des gens itself
. 

44.
As to philosophical thinking, in his Treatise on Education (better known as the Émile, 1762), Jean-Jacques Rousseau appears as a precursor of the modern conceptualization of the rights of the child, in warning, with great sensitiveness, that one ought to respect infancy, to let "nature work", that wishes the children to be children (with their own way of seeing, thinking and feeling) before being adults
. Human intelligence, - Rousseau kept on warning, - has its limits, cannot learn everything, and the existential time is brief. At the beginning "we do not know to live, soon we will be able to"; reason and judgment "come slowly", while "prejudices overwhelm"
. One, thus, ought not to lose sight of the passing of time, ought to have it always in mind, and one ought to know to respect the ages of the human existence. 

VI.
The Subjective Right, Human Rights and the New Dimension of the International Juridical Personality of the Human Being. 

45.
There is no way to dissociate the recognition of the international juridical personality of the individual from the dignity itself of the human person. In a wider dimension, the human person appears as the being who brings within himself his supreme end, and who achieves it throughout his life, under his own responsibility. In fact, it is the human person, essentially endowed with dignity, who articulates, expresses and introduces the "ought to be" ("deber ser") of the values in the world of the reality in which he lives, and only is he capable of this, as bearer of such ethical values. The juridical personality, in its turn, manifests itself as a juridical category in the world of Law, as a unitary expression of the aptitude of the human person to be titulaire of rights and duties at the level of the regulated behaviour and human relations
.

46.
It may be recalled, in the present context, that the conception of individual subjective right already has a wide historical projection, originated in particular in the jusnaturalist thinking in the XVIIth and XVIIIth centuries, and systematized in the juridical doctrine along the XIXth century. Nevertheless, in the XIXth century and the beginning of the XXth century, that conception remained in the framework of domestic public law, emanated from public power, and under the influence of legal positivism
. The subjective right was conceived as the prerrogative of the individual such as defined by the legal order at issue (the objective law)
.  

47.
Notwithstanding, there is no way to deny that the crystallization of the concept of individual subjective right, and its systematization, achieved at least an advance towards a better understanding of the individual as a titulaire of rights. And they rendered possible, with the emergence of human rights at international level, the gradual overcoming of positive law. In the mid-XXth century, the impossibility became clear of the evolution of Law itself without the individual subjective right, expression of a de true "human right"
. 

48.
As I saw it fit to sustain in my Concurring Opinion in the historical Advisory Opinion n. 16 of this Court on the Right to Information on Consular Assistance in the Famework of the Guarantees of the Due Process of Law (of 01.10.1999), we nowadays witness

"the process of humanization of international law, which today encompasses also this aspect of consular relations. In the confluence of these latter with human rights, the subjective individual right to information on consular assistance, of which are titulaires all human beings who are in the need to exercise it, has crystallized: such individual right, inserted into the conceptual universe of human rights, is nowadays supported by conventional international law as well as by customary international law" (par. 35).

49.
The emergence of universal human rights, as from the proclamation of the Universal Declaration of 1948, came to expand considerably the horizon of contemporary legal doctrine, disclosig the insufficiencies of the traditional conceptualization of the subjective right. The pressing needs of protection of the human being have much fostered this development. Universal human rights, superior to, and preceding, the State and any form of politico-social organization, and inherent to the human being, affirmed themselves as oposable to the public power itself. 

50.
The international juridical personality of the human being crystallized itself as a limit to the discretion of State power. Human rights freed the conception of the subjective right from the chains of legal positivism. If, on the one hand, the legal category of the international juridical personality of the human being contributed to instrumentalize the vindication of the rights of the human person, emanated from International Law, - on the other hand the corpus juris of the universal human rights conferrred upon the juridical personality of the individual a much wider dimension, no longer conditioned by the law emanated from the public power of the State.   

VII.
Implications and Projections of the Juridical Personality of the Child at International Level.
51.
The convergence of points of view, expressed in the course of the present advisory procedure, both in written form and in the oral pleadings before the Inter-American Court during the public hearing of 21 June 2002, in support of the position of the children as true subjects of law and not and not as simple object of protection, cannot pass unnoticed. In this same sense manifested themselves, e.g., the two intervening States, Mexico and Costa Rica, as well as the Inter-American Commission on Human Rights, besides specialized organisms such as the Inter-American Institute of the Child, the Latin-American United Nations Institute for the Prevention of Delict and the Treatment of the Delinquent (ILANUD), besides non-governmental organizations, such as the Centre for Justice and International Law (CEJIL) and the Foundation Rafael Preciado Hernández (of Mexico). This convergence of points of view as to the juridical condition of the children as titulaires of rights established in the International Law of Human Rights highly significant, as such recognition, besides reflecting a true change of paradigm, represents, ultimately, the opinio juris comunis in our days on the matter. 

52.
But it is not sufficient to affirm that the child is subject of right, it is important that he knows about it, including for the development of his responsibility. Hence the transcendental relevance of education in general
, and of human rights education in particular, duly recognized in the present Advisory Opinion (pars. 84-85 and 88). It is not difficult to reckon the precocious manifestations of some great vocations, at times very early in life. Every child has effectively the right to create and develop his own project of life
. In my view, the acquisition of knowledge is a form - perhaps the most effective one - of human emancipation, and indispensable for the safeguard of the rights inherent to every human being
. 

53.
The corpus juris of the human rights of the child has conformed itself as a response of the human conscience to its needs of  protection.   The fact that the  children  do  not enjoy full legal capacity to act
, and that they therefore have to exercise their rights by means of other persons, does not deprive them of their juridical condition of subjets or right. No one would dare to deny the imperative of the observance, as from the dawn of life, of the rights of the child, e.g., the freedoms of conscience, thought and expression. Special relevance has been attributed to the respect for the points of view of the child, set forth in Article 12 of the United Nations Convention on the Rights of the Child, which, in its turn, has fostered a holistic and integral vision of human rights
.

54.
Besides the wide scope of this duty, as formulated in Article 12 of the Convention of 1989, - comprising the right of the child to be heard (directly or by means of a legal representative) in judicial or administrative proceedings in which he participates, and to have his points of view taken into account, - in practice the Committee on the Rights of the Child (of the United Nations) has attributed capital importance to it, reflected in its general guidelines for the elaboration of the initial and periodic (State) reports
. In circumstances of commission of a delict, the approach of that corpus juris of the rights of the child in relation to the minor who commits the infraction ends up by being that of a guarantee, oriented towards the development of the responsibility of this latter
; in no circumstance, - as it can be inferred from the present Advisory Opinion, - is the child deprived of his legal personality, with all the juridical consequences ensuing therefrom.

55.
In the light of the previous considerations, it is undeniable that the international juridical subjectivity of the human being has been affirmed and expanded in the last decades (cf. supra), and that the child (as titulaire of rights) is no exception to that. In the face of the limitations of the juridical capacity of the child (to exercise his rights for himself), a legal representative is recognized to him. But independently of such limitations, the juridical personality of the child, - as of every human being, - projects itself at international level. As it is not possible to conceive rights - emanated directly from International Law - without the prerrogative of vindicating them, the whole evolution of the matter ha oriented itself towards the crystallization of the right of the individual - including the child - to resort directly to the international jurisdictions
. 

56.
The experience of the application of the European Convention on Human Rights provides examples of concrete cases in which children have effectively made use of the right of international individual petition under the Convention. Thus, for example, the petitioners in the case X and Y versus The Netherlands (1985)
 before the European Court of Human Rights were a girl child (of 16 years of age) and her father (cf. infra). More recently, in the cases Tanrikulu versus Turkey (1999)
, Akdeniz and Others versus Turkey (2001)
, and Oneryildiz versus Turkey (2002)
, adults and children appeared as petitioners jointly, in denunciations of violations of the right to life
. In the case A versus United Kingdom (1998)
, a 9-year old child acted as petitioner (cf. infra).   

57.
In this way, a child, event though not endowed with juridical capacity in the national legal system at issue, can, nevertheless, make use of the right of individual petition to the international instances of protection of his rights. But once interposed the petition, he must, of course, count on a legal representative
, if he is legally incapable. There is no reason why such representation be conditioned by provisions of any domestic law. As I saw it fit to point out in my aforementioned Concurring Opinion in the case Castillo Petruzzi and Others versus Peru (Preliminary Objections, 1998) before the Inter-American Court, the conditions for the exercise of the right of internacional individual petition do not necessarily coincide with the criteria of domestic law pertaining to locus standi, and there is a whole jurisprudence constante in clear support of the autonomy of the right of individual petition at international level vis-à-vis concepts and provisions of domestic law (pars. 21-22). 

VIII.
The Human Rights of the Child and the Obligations of Their Protection Erga Omnes.
58.
The preceding considerations lead me to my last line of thoughts, pertaining to the resolutory point n. 9 of the present Advisory Opinion of the Inter-American Court on the Juridical Condition and Human Rights of the Child, which provides that

"The States Parties to the American Convention have the duty, in accordance with Articles 19 and 17, in relation to Article 1.1 of it, to take all positive measures which secure the protection to the children against ill-treatment, either with regard to public authorities, or in inter-individual relations or with non-State entities". 

59.
In this respect, in its Judgment in the aforementioned case of the "Street Children" (Villagrán Morales and Others versus Guatemala, of 19.11.1999), in which "a context of much violence against the children and youth who lived in the streets" was established (pars. 167 and 79), the Inter-American Court pointed out

"the particular gravity of the instant case since the victims were youths, three of them children, and  because the conduct of the State not only violated the express provision of Article 4 of the American Convention, but also numerous international instruments, widely accepted by the international community, which devolve to the State the duty to adopt special measures of protection and assistance for the children under its jurisdiction"
. 

60.
The advances, in the present context, at the juridical level (cf. supra), cannot make us forget the current deterioration of basic social policies everywhere, aggravating the economic-social problems which so much affect children, and which transform the necessity to secure the right to create and develop their project of life an undeniable question of justice
. The recurring, and aggravated, problems, which nowadays affect the children (added to the tragedy of refugee, displaced and stateless children, and of the children involved in armed conflicts), warn that we remain far from their "integral protection". Nevertheless, one ought to persevere in the endeavours in favour of the prevalence of the general principle of the "superior interest of the child", - enshrined into Article 3 of the United Nations Convention on the Rights of the Child, and evoked in the present Advisory Opinion (pars. 56-61), - from which emanates their dignity as human beings.

61.
In the aforementioned case X and Y versus The Netherlands (1985) before the European Court of Human Rights, concerning sexual abuse to the detriment of a 16-year old girl child with mental disability, - with traumatic consequences for the direct victim, aggravating her mental disturbances, - the European Court pointed out that the concept of "private life" (under Article 8 of the European Convention) encompassed the physical and moral integrity of the person (including her sexual life). In the case, - added the Court, - "fundamental values and essential aspects of private life" were at issue, and required the adoption of positive measures on the part of the State so as to secure the respect for private life also in the sphere of inter-individual relations. The Court concluded that the respondent State had violated Article 8 of the Convention, as the pertinent provisions of the Dutch Penal Code
 did not secure to the victim a "practical and effective protection"
. 

62.
That is, the Court concluded that the Netherlands had violated Article 8 of the Convention for not providing the legal protection against abuses (to the detriment of a girl child) in the private or inter-individual relations. We are here before the State duty to take positive measures of protection of the of the children, among the other individuals, not only vis-à-vis the public authorities, but also in relation with other individuals and non-State actors. This is a clear example of obligations of protection of the children (and all those in need of protection) truly erga omnes. 

63.
In two other recent cases, A versus United Kingdom (1998) and Z and Others versus United Kingdom (2001), the European Court affirmed the obligation of the respondent State to take positive measures to protect the children against ill-treatment, including that inflicted by other other individuals (pars. 22 and 73, respectively)
. It is precisely in this private ambit that abuses are often committed against children, in face of the omission of public power, - what thus requires a protection of the human rights of the child erga omnes, that is, including in the inter-individual relations (Drittwirkung).  

64.
This is a context in which, definitively, the obligations of protection erga omnes assume special relevance. The foundation for the exercise of such protection is found in the American Convention on Human Rights itself. The general obligation which is set forth in its Article 1.1 to respect and to ensure respect for the protected rights - including the rights of the child, as stipulated in Article 19
 - requires from the State the adoption of positive measures of protection (including for preserving the preponderant role of the family, foreseen in Article 17 of the Convention, in the protection of the child - par. 88), applicable erga omnes. In this way, Article 19 of the Convention comes to be endowed with a wider dimension, protecting the children also in the inter-individual relations. 

65.
The present Advisory Opinion of the Inter-American Court on the Juridical Condition and Human Rights of the Child gives a notable contribution to the jurisprudential construction of the erga omnes obligations of protection of the rights of the human person in every and any circumstances. The Advisory Opinion affirms categorically the general duty of the States Parties to the American Convention, as guarantors of the common good, to organize public power so as to guarantee to all persons under their respective jurisdictions the free and full exercise of the conventionally protected rights, - an obligation which is susceptible to being required not only in relation to the State power but also in relation to "actions of private third parties" (par. 87).

66.
At a moment in which the sources of violations of the rights of the human person are regrettably diversified, the understanding of the Court could not be otherwise. This is the interpretation which imposes itself, in conformity with the letter and the spirit of the American Convention, and capable of contributing to the fulfilment of its object and purpose. Just as the Court sustained in its recent Resolution of Provisional Measures of Protection (of 18.06.2002) to the benefit of the members of the Community of Peace of San José of Apartadó (Colombia), and of the persons who render services to this latter, in the present Advisory Opinion n. 17 the Court again stresses, correctly, that the protection of the rights of the human person applies erga omnes.

67.
This is an imperative of international ordre public, which implies the recognition that human rights constitute the basic foundation, themselves, of the legal order. And the values, which are always underlying it, - besides being perfectly identifiable
, - see to it to give them concrete expression. It is not to pass unnoticed, for example, that already the preamble of the Universal Declaration of Human Rights of 1948 invoked the "consciencie of mankind". And, one decade later, the preamble of the Declaration on the Rights of the Child of 1959 warned with all propriety that "mankind owes to the child the best it has to give".

68.
In sum, in the domain of the International Law of Human Rights, moved by considerations of international ordre public, we are before common and superior values, truly fundamental and irreducible, seized by human conscience. This latter is always present, it has accompanied and fostered the whole evolution of the jus gentium, of which - I firmly believe - is the material source par excellence. 

69.
In concluding this Concurring Opinion, I allow myself to return to my starting-point. We all live in time. Each one lives in his time, which ought to be respected by the others. It is important that each one lives in his time, in harmony with the time of the others. The child lives in the minute, the adolescent lives in the day, and the adult, already "impregnated of history"
, lives in the epoch; those who already departed, live in the memory of those who remain and in eternity. Each one lives in his time, but all human beings are equal in rights. 

70.
From the perspective of an international tribunal of human rights like the Inter-American Court, one ought to affirm the human rights of the children (and not the so-called "rights of the childhood or infancy"), as from their juridical condition of true subjects of law, endowed with international legal personality; one has, moreover, to develop all the potentialities of their legal capacity. I have always sustained that the International Law of Human Rights will achieve its plenitude the day when is definitively consolidated the recognition not only of the personality, but also of the international legal capacity of the human person, as subject of inalienable rights, in all and any circumstances. In the jus gentium of our days, the importance of the consolidation of the international legal personality and capacity of the individual, irrespectively of his existential time, is much greater than what one may prima facie assume. 

71.
In fact, as the Law ineluctably recognizes juridical personality to every human being (whether he is a child, an elderly person, a person with disability, a stateless person, or any other), irrespectively of his existential condition or of his juridical capacity to exercise his rights for himself (capacity of exercise), - we may, thus, visualize a true right to the Law (derecho al Derecho), that is, the right to a legal order (at domestic as well as international levels) which effectively protects the rights inherent to the human person
. The recognition and consolidation of the position of the human being as full subject of the International Law of Human Rights constitutes, in our days, an unequivocal and eloquent manifestation of the advances of the current process of humanization of International Law itself (jus gentium), to which we have the duty to contribute, as the Inter-American Court of Human Rights has done in the present Advisory Opinion n. 17 on the Juridical Condition and Human Rights of the Child.  

Antônio Augusto Cançado Trindade
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