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(Traslation)

DECLARATION OF JUDGE MAXIMO CISNEROS 

1.
I have signed this Advisory Opinion because I share its broad and closely-reasoned arguments which have led to the conclusions which are a faithful and inescapable interpretation of the American Convention on Human Rights, to which I must conform as a judge of the Court. 

2.
As a man of the law, however, I cannot avoid a deep concern for the scope that may be given the Opinion, according to the criteria that may be used for its interpretation and, notwithstanding the fact that I respect each and every one of them, I believe it useful to give my own criteria because the fact that the text adopted agrees with my personal interpretation has been the determining factor enabling me to concur in this Opinion. 

3.
To my way of thinking, what is stated in the first operative paragraph of this Advisory Opinion does not signify the adoption of a generic concept that the compulsory membership in an association prescribed by law for the practice of journalism must necessarily disappear as an essential condition for the existence of freedom of expression. 

4.
I personally believe that Associations of Journalists (Colegios), in general, are useful for the social well-being because, among their aims and activities, they pursue goals of obvious general welfare. Among those goals, mention might be made, for example, of their important work in constantly improving the training of their members in order to equip them to use advanced technology, rapidly changing in our day, a characteristic of the science of communications and, above all, in the indispensable oversight of professional ethics. 

5.
If there is a profession that requires a Code of Professional Ethics and the jealous and effective application thereof, it is without a doubt that of journalism, more so than any other profession because the journalist's activities are carried out through the mass media, that is, with the enormous power that signifies as a determining factor in the formation of public opinion. The excesses that may be committed in its exercise affect in a very serious way the rest of society in such important values as personal honor and dignity. I also believe that the manner of exercising the oversight of professional ethics most congruent with the principles of a democratic society is precisely through associations because that, in a certain way, means a self-limitation of the personal rights of journalists for the common welfare. 

6.
I should emphasize that, to my way of thinking, the Advisory Opinion in the terms adopted in its first operative paragraph leaves the door open so that the provisions that regulate the joining together of journalists can be amended in such a way that the incompatibilities that have been pointed out disappear, thus correcting the legal difficulty. I believe that in that way, although the change might be substantial and their adaption might appear to be extremely difficult, if it is achieved it will have served in the best way the principle of freedom of expression, the cause of human rights, and the stability of democratic institutions which, at least in the majority of Latin countries, include Associations of Journalists. 

7.
For this same reason, I do not believe that what is stated in the second operative paragraph of this Advisory Opinion necessarily signifies the derogation of Law No. 4420 but rather what is desired is, likewise, its amendment and adaption so that the incompatibility indicated would disappear. 

8.
The Association of Journalists of Costa Rica, governed by the law referred to in the preceding paragraph, has a Code of Professional Ethics, adopted democratically by a majority of its members. This Code, which was brought up during one of the public hearings on this matter, contains a Chapter II entitled "Duties of Journalists toward Society" from which I believe it useful to cite several norms: 

Article 6.
-A journalist must be aware that he must actively participate in the social transformation to promote respect for freedom and human dignity. He must strive for the equality of all persons without discrimination for reasons of race, sex, language, religion, opinion, origin, position and status. All persons have the equal and the unquestionable right that society and hence the mass media respect human dignity and work to put the theory into practice. The journalist shall make an effort to put these principles into effect. 

Article 7.
-It is the duty of those who practice the profession of journalism to report events with precise accuracy, completely, concisely, clearly and with absolute respect for the truth, thinking at all times that the news should be reported in such a way that it promotes the common welfare. 

Article 10.
-A journalist must treat with discretion the origin of confidential information that he might have obtained, but never invoke professional secrecy to defend or shield interests foreign to those of the State, of democratic institutions and of the true values of the common welfare. 

Article 14.
-Freedom of the press must be protected by the journalist as an essential right of humanity and anything that hinders it should be immediately denounced in a clear and decisive manner. (Emphasis added)

9.
The consideration that principles of this nature can be duly qualified as a contribution to "the just demands of the general welfare of a democratic society," reinforces my opinion that it would be worth the effort, no matter how difficult it might appear, to adapt Law No. 4420 to the Convention so that Costa Rica might enjoy unrestricted freedom of expression, within the especially high level set by the Convention, together with the contribution that the Association of Journalists might bring to its democratic system, a system that is also a substantial and essential principle for the full effect of the American Convention on Human Rights. 

10.
Finally, I wish to close this declaration by emphasizing the importance and transcendence of what has been stated in paragraphs 24, 25 and 26 of the Advisory Opinion because it indicates the very serious and deplorable deficiency that the Inter-American system of human rights has been accused of. More than six years ago, on September 4, 1979, in my role as one of the original judges of the Inter-American Court of Human Rights, and on the occasion of the ceremonies of installation of the Court, in a speech that I gave before the Supreme Court of Costa Rica, I said: 

In this Supreme Court of Justice I would like to state that those of us who make up the Inter-American Court are ready to fulfill our task with love and an awareness of what it represents for the hopes of all upright men throughout America: that the dream of justice may become a reality for our people.

Now, whereas in signing this Advisory Opinion I am performing my last act as a judge of the Inter-American Court of Human Rights, I wish to say that the "love " that we have put into our work has not been sufficient to avoid the sense of frustration that I feel in leaving the Court before it has had the opportunity to hear a single case of a violation of human rights, in spite of the sad reality of our America in this field. 

As a consolation, my only hope is that in pointing out in this Opinion the deficiency 

that individuals do not have standing to take their case to the Court and that a Government that has won a proceeding in the Commission would have no incentive to do so, in these circumstances the Commission alone is in a position, by referring the case to the Court, to ensure the effective functioning of the protective system established by the Convention. In such a context, the Commission has a special duty to consider the advisability of coming to the Court (para. 26).

I do so in order that those persons who are committed to this important cause of human rights join forces to make our system truly work through the full participation of all of its organs. 

MAXIMO CISNEROS 

CHARLES MOYER 

          Secretary 

