PAGE  
7

REASONED CONCURRING OPINION OF

JUDGE SERGIO GARCÍA RAMÍREZ 

IN RELATION TO ADVISORY OPINION OC-18/03 ON

“LEGAL STATUS AND RIGHTS OF UNDOCUMENTED MIGRANTS” 
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ISSUED BY THE INTER-AMERICAN COURT OF HUMAN RIGHTS
1.
The Inter-American Court rendered Advisory Opinion OC-18/03 on September 17, 2003, under the heading “Legal Status and Rights of Undocumented Migrants.” Consequently, it covers a wide spectrum of situations regarding undocumented migrants in general; that is, those persons who leave a State to migrate to another State and stay there, but who do not have authorization to do so from the State in which the seek to reside.  This description is clear from the “Glossary” in Chapter V of the Advisory Opinion (para. 69).  Many individuals are in this situation, regardless of the motive for their move, their particular conditions, and the activity they perform or wish to perform.

2.
One specific category within this spectrum corresponds to undocumented migrant workers; that is, persons who are not authorized to enter the State of employment and engage in a remunerated activity there, according to the laws of the State and the international agreements to which that State is a party, but who, nevertheless, engage in that activity, as the 1990 International Convention on the Protection of the Rights of all Migrant Workers and Members of their Families has understood, and as is recognized in the “Glossary” cited in the preceding paragraph.  It is with regard to the latter, working in urban and rural areas, that the request submitted by the United Mexican States to the Inter-American Court of Human Rights refers principally – although not exclusively.  It is necessary to examine the rights of millions of human beings, women and men, who have migrated or who migrate in all parts of the world – and especially in the countries of the Americas – moved by different factors, but all driven by the same expectation: to earn their living outside the country in which they were born. 

3.
This issue is extremely important and, consequently, has merited prominent mention in the request for the opinion and in the briefs of the States and individuals who intervened in the consultation process – the latter as amici curiae.  It is also underscored in the answers of the Inter-American Court, which could have be grouped under another heading emphasizing the universe that concerns the requesting State and the participants and is being examined by the Inter-American Court: “Legal status and rights of undocumented migrant workers”. 

4.
The issue to which this Advisory Opinion refers is of fundamental importance today. The increasing interrelation between nations, the process of globalization that has an impact in diverse areas, and the different conditions of the national, regional and global economies have been determining factors in the appearance and growth of migratory flows that have particular characteristics and require coherent solutions.  In its resolution on “International migration and development” (A/RES/54/212, of 1 February 2000)  - mentioned in OC-18, the General Assembly of the United Nations indicated that “among other factors, the process of globalization and liberalization, including the widening economic and social gap between and among many countries and the marginalization of some countries in the global economy, has contributed to large flows of peoples between and among countries and to the intensification of the complex phenomenon of international migration.” 

5.
In a recent publication, it is recalled that “most individuals migrate in order to improve their living conditions, seek new opportunities or escape poverty”; although we should not overlook other reasons, such as: family reunion, war and other conflicts, human rights violations, expulsion, and discrimination.  At the “end of the 20th century, there were an estimated 175 million international migrants, nearly 3% of the world's people and twice the number in 1975.  Some 60% of the international migrants, about 104 million, are in developing countries” (Commission on Human Security, Human Security, New York, 2003, p. 41).

6.
 The new migratory flows, which are the focal point of Advisory Opinion OC-18/2003, reflect the situation of the economy in the countries of origin and destination of migrants.  In the latter there is a factor of attraction that requires the contribution of the labor of those workers, who play a role in wealth creation and – as those who study these processes have acknowledged – make a very significant contribution to the welfare and development of the receiving countries.  A study on this issue by the International Labour Office (ILO) – cited in the brief submitted by the Center for Justice and International Law (CEJIL) – mentions, with regard to a universe of 152 countries, that between 1970 and 1990 the number of countries classified as major recipients of immigrants seeking work increased from 39 to 67, while the number of those considered major originators of migrants increased from 29 to 55.  The conditions in which some of these processes occur and their results produce a form of subsidy for the most developed economies, in addition to their importance as a source of income for the migrants who provide their services in those economies and for their families who reside in their countries of origin.

7.
These processes cannot – or rather, should not – be exempt from scrupulous respect for the human rights of migrants.  This is the central thesis of Advisory Opinion OC-18/2003, which extends to the different areas it covers.  It is a thesis that corresponds to the best expressions of the guiding principle of contemporary national and international law, to legal writings and practice of the rule of law in a democratic society, and to the principles that govern international human rights law and the implementation of its norms by the States that compose the legal community and the corresponding international jurisdictions.

8.
Evidently, it is not possible to reduce a phenomenon of this nature to a question of border policy, or approach it from the simple perspective of the legal or illegal, regular or irregular status of the residence of aliens in a specific territory. This viewpoint does not permit us to understand and regulate rationally and constructively the offer of licit and creative work and the demand that keeps the economic processes operating, to the benefit of those who provide their services and to those who employ them.  The phenomenon goes beyond these reductionist perspectives, which often lead to the adoption of inadmissible and harmful measures for migrant workers, and even for the economy in which they are established. Moreover, this limited and flawed vision frequently entails problems in relations with neighboring countries.

9.
Those who form part of these migratory flows are very often almost totally helpless, owing to their lack of social, economic and cultural knowledge of the country in which they work, and to the lack of instruments to protect their rights.  In these circumstances, they constitute an extremely vulnerable sector that has suffered the consequences of this vulnerability by the implementation of laws, the adoption and execution of policies, and the proliferation of discriminatory and abusive practices in their labor relations with the employers who use their services and the authorities of the country where they reside.  This vulnerability is structural in character. Its cultural aspect, of an endogenous nature, is associated – as the amicus curiae brief presented by an academic of the Juridical Research Institute of the Universidad Nacional Autónoma de México states – with “conditions that are sufficient to result in extreme impunity for those who violate the human rights of aliens/ immigrants.” 

10.
It is well known that there have been many cases of aggression against undocumented migrants by public authorities, who fail to comply with or distort the exercise of their attributes, and by individuals who take advantage of the vulnerable situation of undocumented migrants and subject them to ill-treatment or convert them into victims of crimes.  The latter include different kinds of violent crime and arbitrary treatment, which regularly remain unpunished or are only penalized by light measures, utterly disproportionate to the gravity of the illegal acts that have been committed.  In a resolution on “Protection of migrants” (A/RES/54/166, of 24 February 2000) – mentioned in the Advisory Opinion – the General Assembly of the United Nations expressed its concern for “the manifestations of violence, racism, xenophobia and other forms of discrimination and inhuman and degrading treatment to which migrants are subjected, particularly women and children, in different parts of the world.”

11.
The vulnerability of migrant workers increases, reaching dramatic extremes that move the universal moral conscience, when they lack official authorization to enter and remain in a country and, consequently, form part of the category of those persons who are instantly identified as “undocumented,” “irregular” or, worse still “illegal,” workers.  What should be an administrative description with well-defined effects becomes a “label” that results in many disadvantages and exposes the bearer to innumerable abuses.  This sector is grouped under a significant heading: it is a “suspected category,” as the Inter-American Commission on Human Rights indicates – another amicus curiae brief alludes to “suspect category” – a concept elaborated on the basis of European case law and comparative law.  In brief, it refers to “persons under suspicion,” with all that this implies and, furthermore, with all that it suggests and even allows. 

12.
Although it should be borne in mind, I will not go into detail about the nature of the treatment usually meted out to undocumented workers. It includes abuse and arbitrariness of different kinds in the workplace, but also outside of it, because of the lack of security that they endure, the treatment they receive, and other very diverse aspects of their personal and family life, even its most intimate and delicate aspects.  Reports on this situation, which observers of different countries provide from time to time on conditions prevailing on different continents, illustrate this matter amply.

13.
This is the situation in which millions of persons live, work and suffer in many countries in the world, some of which have historically been in the forefront of human rights and democracy.  Thus, when alluding to the problem of undocumented migrant workers, the focus of OC-18/2003, reference is being made to a large number of human beings in different countries, as noted in the statistical contributions made by those who took part, as representatives of States or amici curiae, in the process of reflection which led to this Advisory Opinion. 

14.
OC-18/2003 is based on the acceptance of the human rights recognized to all persons and required of all States.  This corresponds, moreover, to the basic concept of fundamental rights in the words used in national declarations as of the eighteenth century and in the most important international instruments of the twentieth century. This recognition, which is based on human dignity and transcends all political borders, is the most relevant moral, juridical and political fact in the current stage of law. The violations committed during the last century and in the one which is just beginning do not diminish the contemporary status of the individual, product of a long and eventful evolution, nor eliminate the enforceability of human rights before all States.  To the contrary, they reinforce a concern shared by innumerable persons and underline the need to continue the struggle to ensure to everyone the most extensive enjoyment and exercise of those rights.  We may add that this is the philosophy that sustains the major international organizations, such as the United Nations and the Organization of American States, in the words of their Charters, and it therefore binds the States that form part of them and have accepted their values and the commitments that the latter represent.

15.
Thinking behind the declarations of rights and their contemporary expression cites the freedom and equality of all human beings.  This entails, first implicitly, then explicitly in numerous documents – as indicated in this Advisory Opinion – the most complete and conclusive rejection of discrimination whatever the motive.  This profound conviction is the source of the historic struggles of the individual against different forms of oppression – struggles that have culminated in the establishment of a successive series of fundamental rights – and the foundation on which the modern legal system is built.

16.
Equality before the law and rejection of all forms of discrimination is at the forefront of texts that stipulate, regulate and guarantee human rights. They could be said to represent reference points, constructive elements, interpretation criteria, and options for the protection of all rights. Because of the degree of acceptance they have achieved, they are clear expressions of jus cogens, with the peremptory nature that this has over and above general or specific conventions, and with its effects for the determination of obligations erga omnes. 

17.
That idea, stated in OC-18/2003, was expressed during the preparatory work.  Thus, the amicus curiae participation of the Central American Council of Ombudsmen, with the support of its Technical Secretariat, the Inter-American Institute of Human Rights, mentions, in its brief, that “owing to the progressive development of international human rights law, the principle of non-discrimination and the right to equal and effective protection of the law, must be considered norms of jus cogens and, in this respect, they are norms of peremptory international law that form part of an international public order (ordre public) which cannot be validly opposed by the other norms of international law, and much less the domestic norms of States.” Finally, in the absence of the embodiment and exercise of equality before the law and the rejection of discrimination, it would not be possible to understand human development and assess the present development of law. 

18.
True equality before the law is not measured by the mere declaration of equality in the law, but must take into account the true conditions of those who are subject to the law.  There is no equality when, for example, in order to enter an employment relationship, an agreement is reached by an employer, who has ample resources and knows that he is supported by the law, and the worker, who only has his hands and perceives – or knows perfectly well – that the law does not offer him the support it provides to his counterpart.  There is no equality either when there is a powerful defendant, armed with the means to defend himself, and a weak litigant, who lacks instruments to prove and argue his defense, regardless of the reasons and rights that support their respective claims.

19.
In such cases, the law must introduce compensation or correction factors.  This is what the Inter-American Court stated when, for the purposes of Advisory Opinion OC-16/99, it examined the concept of due process – which upholds setting those who are unequal for other reasons on an equal footing and permits just solutions to be reached in both material and procedural relations.  I believe that it would be useful to quote a phrase of Francisco Rubio Llorente here, which can be applied to the point that I am making, without detriment to its more general scope.  According to this Spanish scholar, all “law is intended to be fair and it is the idea of justice that leads directly to the principle of equality which, in some ways, constitutes its essential content.”  Nevertheless, “equality is not a point of departure, but a an end” (“La igualdad en la jurisprudencia del Tribunal Superior,” in La forma del poder (Estudios sobre la Constitución), Centro de Estudios Constitucionales, Madrid, 1993, pp. 644 and 656).  The laws that regulate relationships between parties that are socially or economically unequal and the norms and practices of all aspects of judicial proceedings should tend towards and respond to this end.

20.
The prohibition to discriminate does not admit exceptions or areas of tolerance that would shelter violations; discrimination is always rejected.  In this respect, it is does not matter that the prohibition relates to rights that are considered fundamental, such as those that refer to life, physical integrity or personal freedom, or to rights to which some assign a different ranking or a different importance. It is discriminatory to establish different sanctions for the same offences because the authors belong to determined social, religious or political groups.  It is discriminatory to deny access to education to members of an ethnic group and to provide it to members of another group; and it is discriminatory – following the same reasoning – to provide some individuals with all measures of protection that the performance of lawful work merits and deny such measures to other individuals who perform the same activity, on grounds that are unrelated to the work itself, such as those arising from their migratory status.  

21.
The principles of equality before the law and non-discrimination are put to the test when there is contact between different human groups, that are called on to take part in legal and economic relationships which imperil the rights of those who are weakest or least well equipped, owing to their circumstances and the way in which such relationships are established and developed.  This has been seen – and is still seen – in many cases, for the most diverse reasons.  Nationals and aliens, men and women, adults and minors, ethnic, cultural, political and religious majorities and minorities, winners and losers in domestic and international conflicts, deeply-rooted groups and displaced groups, are only some examples.  This occurs among those who form part of the workforce in their own country and those who participate in the same economic processes alongside them, but lack the status of nationals.  This status is a protective shield for some; and its absence is frequently the factor that leads to the exclusion or harm of others.

22.
The permanent and uncompromising purpose of the human rights system, and also the ideas on which it is based and the goals it seeks, is to eliminate distances, combat abuses, and guarantee rights; in brief, to establish equality and see that justice is done, not merely for ethical reasons, which would in themselves be relevant, but also in strict compliance with the peremptory norms that do not admit exceptions and oblige all States: jus cogens and obligations erga omnes.  In some cases, valuable although insufficient progress has been made; for example, legal equality between men and women – even though this is not yet a reality for all – and, in others, such as the area of labor relations, where national and alien workers are involved, there is still much to be done.

23.
OC-18/2003 rejects the opinion suggesting there should be restrictions and reductions in the rights of the individual when he crosses the borders of his own country and moves abroad, as if this journey eroded his human condition and took away a migrant's dignity and, therefore, his rights and freedoms. The United Nations Inter-governmental Working Group of Experts on the Human Rights of Migrants – cited in the amicus curiae brief of the Center for Legal and Social Studies (CELS), the Ecumenical Service for the Support and Orientation of Refugees and Immigrants (CAREF) and the Legal Clinic for the Rights of Immigrants and Refugees of the Law School of the Universidad de Buenos Aires – pointed out that “[a]ll persons, regardless of their place of residence, have a right to the full enjoyment of all the rights established in the Universal Declaration of Human Rights.  States must respect the fundamental human rights of migrants, irrespective of their legal status.” It added: “[a] basic principle of human rights is the fact of entering a foreign country, violating the immigration laws of that country, does not lead to losing the human rights of an ‘immigrant with an irregular status; nor does it eliminate the obligation of a Member State (in an international instrument) to protect them.” However, this is not always acknowledged.  To the contrary, as the representative of the United Nations High Commissioner for Refugees (UNHCR) indicated in his amicus curiae statement, when a person is classified as a migrant, “this means that he has no rights and therefore the State, exercising its sovereignty, may expel him, deport him, or violate his basic rights.”

24.
This Advisory Opinion does not deny the possibility of establishing differences between categories of subjects: reasonable differences, based on objective information, with a view to attaining lawful objectives by legitimate means.  Evidently, when regulating access to its territory and permanence in it, a State may establish conditions and requirements that migrants must fulfill.  Non-compliance with migratory provisions would entail the relevant consequences, but should not produce effects in areas that are unrelated to the matter of the entry and residence of migrants.

25.
In view of the above, it would be unacceptable, for example, to deprive an undocumented person of freedom of thought and expression, merely because he is undocumented. Likewise, it is unacceptable to punish non-compliance with migratory provisions by measures relating to other areas, disregarding the situations created in those areas and the potential effects, completely unrelated to the migratory offence.  Taking any other course would, as has indeed occurred, deprive a person of the benefits of work already performed, alleging administrative errors: an expropriation, lato sensu, of what the worker has obtained for his work – through an agreement entered into with a third party, which has already produced certain benefits to the latter – which would become undue profit if the different forms of remuneration for the work performed are eliminated.

26.
Taking into consideration the characteristics of the general obligations of States under general international law and international human rights law, specifically, with regard to these extremes of jus cogens, States must develop, as stated in OC-18/2003, specific actions of three mutually complementary types: a) they must ensure, by legislative and other measures – in other words, in every sector of State attributes and functions – the effective (and not only nominal) exercise of the human rights of workers on an equal footing and without any discrimination; b) they must eliminate provisions, whatever their scope and extent, that lead to undue inequality or discrimination; and c) lastly, they must combat public or private practices that have this same consequence.  Only then, can it be said that a State complies with its obligations of jus cogens in this area, which, as we have said, does not depend on the State being a party to a specific international convention; and only then would the State be protected from international responsibility arising from non-compliance with international obligations.

27.
OC-18/2003 focuses on rights arising from employment and thus concerning workers. Such rights belong to the category of “economic, social and cultural rights, which some scholars have classified as “second-generation” rights.  Nevertheless, whatever their status, bearing in mind their subject matter and also the moment in which they were included, first in constitutional and then in international texts, the truth is they have the same status as the so-called “civil and political” rights.  Mutually dependent or conditioned, they are all part of the contemporary statute of the individual; they form a single extensive group, part of the same universe, which would disintegrate if any of them were excluded. 

28.
Among these rights, the only difference relates to their subject matter, the identity of the property they protect, and the area in which they emerge and prosper.  They have the same rank and demand equal respect.  They should not be confused with each other; however, it is not possible to ignore their interrelationship, owing to circumstances.  For example, let us say that, although the right to work cannot be confused with the right to life, work is a condition of a decent life, and even of life itself: it is a subsistence factor.  If access to work is denied, or if a worker is prevented from receiving its benefits, or if the jurisdictional and administrative channels for claiming his rights are obstructed, his life could be endangered and, in any case, he would suffer an impairment of the quality of his life, which is a basic element of both economic, social and cultural rights, and civil and political rights. 

29.
The human rights of workers, namely, the fundamental labor rights, arise from two sources, which function together: a) the human condition of the owner, which, as I have already said, excludes inadmissible inequalities and discriminations; and b) the employment relationship established between the owner of those rights and the legal person, individual or group, to which he will provide, is about to provide or has provided his services; a relationship that arises from the very fact of providing, being about to provide or having provided a service, regardless of what has been formalized in a contract, which does not exist in many – probably, most – cases, although if it exists – and this is what is really important – it is the determining factor of the employment relationship, which is also a source of rights and obligations. 

30.
It is necessary to draw attention to these considerations with regard to all those who engage in activities in exchange for remuneration, but principally – since it is the issue being examined in OC-18/2003 – with regard to those classified as workers, according to the usual description of this category in labor law: persons who provide dependent and subordinate services, and who form part of the most extensive sector of the vulnerable group owing to their migratory status, principally undocumented migrants.

31.
The different international instruments, as well as the most progressive national texts, contain lists of labor rights that must be respected and guaranteed; for example, the Universal Declaration of Human Rights, the American Declaration on the Rights and Duties of Man, the Additional Protocol to the American Convention on Human Rights in the Area of Economic, Social and Cultural Rights (Protocol of San Salvador), the International Convention on the Protection of the Rights of all Migrant Workers and Members of their Families, and the ILO Declaration on Fundamental Principles and Rights at Work (86th Session, Geneva, 1998). 

32.
These and other instruments coincide in establishing the international standards for labor rights cited in this Advisory Opinion and applicable to the law and practice of States, according to this Opinion.  Such standards are the product of constant and well-documented development, express the shared opinion of the members of the international juridical community, and are therefore doubly important owing to this circumstance and to the nature of the instruments in which they are enshrined.

33.
Certain rights mentioned in the considerations of OC-18/2003 are particularly important because they are the ones that are generally included in national and international norms, often constitute conditions or elements of other labor rights and, owing to their characteristics, determine the general framework for the provision of services and for the protection and welfare of those who provide them.  The corresponding list – which is not exhaustive – includes the prohibition of obligatory or forced labor, the elimination of discriminations in the provisions of labor, the abolition of child labor, the protection of women workers and the rights corresponding to remuneration, the working day, rest and holidays, health and security in the workplace, association to form trade unions and collective negotiation. 

34.
In the “Programme of Action” issued by the World Conference against Racism, Racial Discrimination, Xenophobia and Related Intolerance (Durban, 2001) States were urged to ensure the full equality of migrants in the law, “including labor legislation”, and “to eliminate barriers, where appropriate, to their participation in vocational training, collective bargaining, employment, contracts and trade union activity; access to judicial and administrative tribunals dealing with grievances; seeking employment in different parts of their country of residence; and working in safe and healthy conditions” (Programme para. 28).  They were also urged to “take all possible measures to promote the full enjoyment by all migrants of all human rights, including those related to fair wages and equal remuneration for work of equal value without distinction of any kind, and to the right to security in the event of unemployment, sickness, disability, widowhood, old age or other lack of livelihood in circumstances beyond their control, social security, including social insurance, access to education, health care, social services and respect for their cultural identity” (Programme, para. 30(g)).

35.
The mention of these rights in Advisory Opinion OC-18 is not intended to establish a specific ranking of the human rights of workers, as one group of rights that could constitute the “hard core” and another that might have another nature, in some way secondary or non-essential.  The Opinion merely highlights certain rights that are important for the employment relationship and for the needs and expectations of undocumented migrant workers and to which special attention should be paid to ensure that they are respected and guaranteed, without lessening the attention that should be paid to other rights not mentioned in the list. 

36.
Announcing rights without providing guarantees to enforce them is useless. It becomes a sterile formulation that sows expectations and produces frustrations.  Therefore, guarantees must be established that permit: demanding that rights should be recognized, claiming them when they have been disregarded, re-establishing them when they have been violated, and implementing them when their exercise has encountered unjustified obstacles.  This is what the principle of equal and rapid access to justice means; namely, the real possibility of access to justice through the means that domestic law provides to all persons, in order to reach a just settlement of a dispute; in other words, formal and genuine access to justice.

37.
This access is facilitated by due process, which the Inter-American Court of Human Rights has examined fully in the exercise of its advisory and contentious competence.  Strictly speaking, due process is the means to ensure the effective exercise of human rights that is consistent with the most advanced concept of such rights: a method or factor to ensure the effectiveness of law as a whole and of subjective rights in specific cases.  Due process – a dynamic concept guided and developed under a guarantee model that serves individual and social interests and rights, and also the supreme interest of justice – is a guiding principle for the proper resolution of legal actions and a fundamental right of all persons.  It is applied to settle disputes of any nature – including labor disputes – and to the claims and complaints submitted to any authority: judicial or administrative.

38.
Due process, for the purpose that interests us in OC-18/2003, entails, on the one hand, the greatest equality – balance, “equality of weapons” – between the litigants, and this is particularly important when on one side of the dispute is the vulnerable migrant worker and on the other the employer endowed with ample and effective rights, an equality that is only obtained – in most cases that reflect the true dimension of the collective problem – when the public authorities incorporate the elements of compensation or correction that I have mentioned above, through laws and criteria for interpretation and implementation; and, on the other hand, clear and flexible compliance with the State’s obligation to provide a service of justice without distinction, much less discrimination, which would entail the defeat of the weaker party at the very outset.

39.
The clarifications in OC-18/2003 have particular relevance. Indeed, undocumented workers usually face severe problems of effective access to justice.  These problems are due not only to cultural factors and lack of adequate resources or knowledge to claim protection from the authorities with competence to provide it, but also to the existence of norms or practices that obstruct or limit delivery of justice by the State.  This happens because the request for justice can lead to reprisals against the applicants by authorities or individuals, measures of coercion or detention, threats of deportation, imprisonment or other measures that, unfortunately, are frequently experienced by undocumented migrants. Thus, the exercise of a fundamental human right – access to justice – culminates in the denial of many rights. It should be indicated that even where coercive measures or sanctions are implemented based on migratory provisions – such as deportation or expulsion – the person concerned retains all the rights that correspond to him for work performed, because their source is unrelated to the migratory problem and stems from the work performed.

40.
 The Advisory Opinion, with which I agree in this separate opinion, deals with the issue of public policies posed in the questions raised by the requesting State.  In this respect, it is acknowledged that States have the authority to adopt public policies – which are expressed in laws, regulations and other norms, plans, programs and different acts – in order to achieve legitimate collective goals. These policies include those relating to demographic processes, which involve migratory issues, in addition to those relating to the management of the economy, the use of the workforce, the promotion of certain productive activities, the protection of specific sectors of agriculture, industry, commerce and services, and others.

41.
There is a problem, however, when some specific aspects of State policy enter into conflict with the human rights of a certain sector of the population.  Obviously, this should never occur.  It is one of the State’s functions – which responds to its democratic vocation and recognizes and guarantees the human rights of its inhabitants – to implement the various public policies so that these rights are preserved and, at the same time, the legitimate objectives for which those policies were designed are achieved.  Let me repeat that achieving a commendable end does not justify using unlawful means.  In such cases, the State’s essential commitment to human rights prevails, because the guarantee of human rights is an underlying principle of the political structure, as has been stated constantly in the principal political texts of the modern era, produced by the major rebel and revolutionary movements of the United States and France in the latter part of the eighteenth century.  If this is the essential ethical and legal basis of politics, a State cannot violate the human rights of the persons subject to its jurisdiction on the basis of specific policies.

42.
On these grounds, Advisory Opinion OC-18/2003 refers to several agreements of the international community – evidently based on profound convictions – with regard to migratory policies, the subject of the request submitted by the United Mexican States.  In this respect, the “Declaration” and the “Programme of Action” resulting from the Durban Conference, and the corresponding resolution of the United Nations Human Rights Commission (Res. 2001/5) should be underscored; they are all mentioned by the Inter-American Court in the Advisory Opinion.  The Declaration affirms the right of States to adopt their own migration policies and also that “these policies should be consistent with applicable human rights instruments, norms and standards” (Declaration, para. 47).

43.
It would be unrealistic to believe that the opinion of a jurisdictional body – even though it is supported by the convictions and decisions of States representing hundreds of millions of individuals in this hemisphere – and the trend towards progress with justice that inspires many men and women of good will, could, in the short-term, reverse obsolete tendencies that are rooted in deep prejudices and sizeable interests. However, when combined, these forces can play their role in man’s effort to move mountains.  Making this effort and succeeding requires the adoption – as was said in Durban – of strategies, policies, programs and measures that are part of the “responsibility of all the States, with the full participation of civil society, at the national, regional and international level” (Declaration, para. 122). OC-18/2003 fulfills its particular mandate in this effort. It does so, as corresponds to this Court, from its own specific position: the legal one, based on the principles that are at the root of the international human rights system. 
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