
CONCURRING OPINION OF JUDGE SERGIO GARCÍA-RAMÍREZ TO ADVISORY OPINION OC-20/2009 OF THE INTER-AMERICAN COURT OF HUMAN RIGHTS, OF SEPTEMBER 29, 2009, ON “ARTICLE 55 OF THE AMERICAN CONVENTION ON HUMAN RIGHTS”

I. 
Prior considerations

1. 
In 1998 I started my career as a judge of the Inter-American Court of Human Rights having been elected in 1997. This duty concludes at the end of 2009. For twelve years I have had the honorable opportunity to participate in a task –better yet: a mission— for which I have the utmost respect and deepest appreciation. It has become an essential chapter of my life. I acknowledge and value the teachings and experiences it has offered me. I treasure the good moments, which were many.

2. 
As a member of the Court I have participated in adopting the majority of the judgments that the Court has issued, as well as in several advisory opinions. Since its first judgments, some judges, not a mere few, stated their own points of view about different topics, albeit in agreement with their colleagues in most cases. This is the category of individual separate opinions, which are of two types: concurring opinions and dissenting opinions.

3. 
The Court’s sound practice has lent itself to hear individual opinions nurturing the collegiate examination of issues. Such good practice leads to respecting the opinions expressed by each judge, regardless of the fact that they may be concurring or dissenting with the majority. This is a good habit among peers that acknowledge one another as such, with no room for demands or intolerance. There is no “single line of thought”, although there may be an agreement on the fundamental values and criteria.

4. 
Issuing individual opinions responds to different reasons. It is obvious that the appropriateness or the need to express them increases when the author dissents with his colleagues and shall justify a minority vote, stating his grounds. Thus, it is convenient to explain, analyze, state his grounds and try to convince.

5. 
Issuing concurring opinions does not respond to the same reasons. It is a personal way of understanding the judicial task, a way of being, a way of sharing views, because a ruling is not comprehensive enough –it is impossible that any judgment or opinion can fully encompass the opinion of each judge-, or because someone wants to propose new directions or express personal considerations that the readers may share, expand, or reject. Sometimes, issuing an opinion goes hand in hand with the judge’s tasks in other areas or simply with his work habits: for example, the academic work and the written expression of ideas.

6. 
In synthesis, expressing separate opinions does not praise or diminish whoever makes them. Neither are they cumbersome for those issuing them. It only reflects a way of being and doing things, and it may contribute to placing the court’s opinions and grounds under the analysis of the reader and whoever applies the judgments. It is valid. Of course, I refer to juridical opinions on matters of the same nature as those in the judgment, not to texts of another nature: rhetorical essays or literary excursions.

7. 
All along my career as a judge I have presented seventy-five individual opinions. Most of them are concurring and individual opinions. Sometimes my agreement was perceived as discrepancy. I can understand it. It so happens that walking on a knife-edge raises doubts, makes choices difficult, accounts for the grams placed on each side of the pan until the balance is tipped in favor of the vote finally issued. Preparing individual opinions has given me the chance to express my point of view in my own words, from a more personal perspective (not engaging the Court, even when the Court has resorted to them in some of its subsequent decisions, turning them into jurisprudence).

8. 
I confess that I tend to look for consensus that may strengthen a collective decision –but I acknowledge it may eventually weaken it--, based on essential agreements; this does not mean agreeing with everything even going against good sense. Of course, the search for and the scope of a consensus may involve withdrawing individual considerations that are less important in the name of more important collective solutions.

9. 
I shall not refer to the subjects I have examined in opinions of such nature. They range from the guarantees of the due process of law to prison problems; from a competent court to a self-composed solution; from the protection of liberty and the protection of health to the recognition of the rights of members of indigenous communities; from the State’s responsibility for acts of third parties to the duty of justice; from general rights and special measures for the comprehensive protection of children and adolescents to the freedom of expression in a democratic society; from economic and social rights –a matter whose deeper analysis is still pending—to the collective guarantee in the event of serious violations of human rights; from the protection of members of groups at risk to the rights of undocumented immigrants; from traditional compensations to the ample catalogue of juridical consequences –under the title of “reparations”--, which is one of the most original and fruitful contributions of the Inter-American Court to International Human Rights Law; from the confession and acquiescence to the control of conventionalism, etcetera, etcetera.

10. 
In my individual opinions, which reflect my attitude as a judge in their text –and, more broadly, as a person—with regard to the Court, my colleagues, and other bodies and actors in the system, I have always tried to avoid judging or causing damage to those who had points of view that were different from and even opposite mine. I also refrained from questioning the Court itself, its performance, its merits, its efforts, its timing and careful processes, making my opinions a reference to gauge the correctness of the jurisdiction as a whole. My understanding and practice have shown me that we must pay attention to the “judicial language”, which is a testimony of the court and its judges. Of course, I have also spared the dignity and competences of other bodies of the Inter-American system.

11. 
I do not judge the Court. I am not a “judge of judges”. I have tried to be a judge who concurs with his colleagues in the responsibility for serving justice, seeking the success of the work in common, respecting the ideas of his peers, listening to their reasons, acknowledging the merit of their efforts and seeking the prestige of the body to which I belong and the development of the mission it responds to. Needless to say, I do not think at all that my opinion is the best, and even less so, the only acceptable one.

12. 
Please, excuse me for continuing with the writing of this opinion but it is based on two circumstances. First of all, there is an essential element linked to the opinion: the Court has had to rule on judges and judicial functions, that is, it has taken “itself” into consideration, directly and indirectly. This involves entering an area that goes beyond what has been explored on other occasions.

13. 
Here we are –and I am- faced with a second circumstance: this is the last time I have the possibility to issue a personal opinion as a member of the Inter-American Court. I do not mean to say that this is the last time I shall examine matters of the Inter-American jurisdiction. Neither memory nor reflections are closed down when you no longer hold a certain position. But it is the last time I shall be able to state my points of view as a judge regarding matters that call my attention and that I could not include word by word in an opinion or judgment without exceeding its mission and going beyond its dimension.

II. 
Advisory Opinion OC-20/2009 

14. 
The requesting State has referred to two matters regarding the integration of the Inter-American Court under certain assumptions. Consequently, the idea is to revise its structure, related to the notion of “competent court”. For the purposes of the litigations resolved by the Court, but also the organic and procedural matters under its competence, the concept of competent tribunal and its specific connections are established in Articles 8 and 55 of the American Convention and other precepts applicable to the hypothesis under analysis. That is why I have stated that in this case the Court must study “itself”: its ideal composition, in order to be consistent with the Convention and the principles that best serve its object and purpose.

A) 
Judges ad hoc
15. 
First, the appointment of an Judge ad hoc in matters originated in an individual complaint or accusation is questioned when there is not a member of the nationality of the respondent State in the regular composition of the Court, whether this absence is due to the ordinary integration of the Court or to the fact that the judge of the nationality of the respondent State has excused himself. The requesting State mentions the Court’s interpretation of precepts 52(5) through 55(5) of the American Convention, and establishes its opinion on the corresponding interpretation.

16. 
In order to resolve this matter it is necessary to examine –as the Court does in OC-20-, both the precedents on the matter seen in many litigations, and the imperatives that can be derived from the principle of equality –rather than the term non-discrimination--, a balance between the parties, equity, development of the procedural legal standing of those who appear as parties in the proceedings, etcetera. All this is analyzed within the framework of the Inter-American prosecution regarding human rights, especially regarding the procedural condition of the parties. 

17. 
It also responds to the reflections of the participants in the consultation regarding the position of an Judge ad hoc, normally a national of the State that appoints him –a rule that has had some exceptions-, as an expert of the legal system and the circumstances that prevail in the respondent State. This is particularly important in the case of the second question made by the requesting State, to which I shall refer below.

18. 
This examination on the figure of Judges ad hoc does not entail any “judgment on Judges ad hoc” who have exercised the Court’s jurisdiction for many years. I have observed the meticulous and erudite performance of Judges ad hoc with whom I have had the privilege of sharing jurisdictional tasks. They have expressed their points of view freely and on solid grounds, and they have voted as they deemed appropriate, agreeing or disagreeing with the opinion of the majority. I am not issuing any judgment –and even less so do I mean any criticism— on the merits or performance of such judges. What is sub judice is the “figure of Judges ad hoc”, not Judges ad hoc considered individually.

19. 
The criterion supported by the Court in OC-20/2009 differs from the one it has traditionally used when construing the corresponding paragraphs of Article 55 of the American Convention. This approach is not the result of traditionally inviting a State to appoint an Judge ad hoc for a contentious matter. It is the case when the Court focuses its analysis on the precept and revises its interpretation when responding to a State’s consultation that refers precisely to that matter.

20. 
Some participants have affirmed that a change of criterion in this matter would imply the modification of a practice or a habit within the framework of the Inter-American system. Instead, in the Court’s opinion this approach only implies a new interpretation of a precept in the Convention. Its powers, which are a characteristic of a jurisdictional body such as the Inter-American Court, involve the possibility to reread a regulation, pursuant to the evolution of the subject matter and the change of circumstances, but always in the light of the object and purpose of the instrument where it appears, replacing the previous interpretation by another one that better responds to such ideas. A human rights treaty –the Court has affirmed—is a “living body”; judicial interpretation responds to this vitality.

21. 
Constitutional courts and international courts of a similar nature and characteristics of the Inter-American Court shall, each of them within the scope of their own jurisdiction, determine the course by construing regulations of a very ample scope and updating the meaning of the precepts. This should be the case in order to avoid subverting the essential orientation of the regulations, under the guise of interpreting them, making a detailed analysis and progress. Such is the case under the new interpretation, insofar as it responds more accurately and effectively to the principles that govern international litigations in matters of human rights, taking into account their characteristics, the background of the provisions under analysis, the development of the system, and other matters.

22. 
I agree with my colleagues that we are not facing any change of an international custom, strictu sensu –which would be a source of International Law--, because the Court does not establish any binding customs. Thus, there is no international custom or deviation therefrom. Instead, there has been a judicial use, a forensic use –in an ample sense--, which is now under review.

23. 
No use has the productive effectiveness of binding regulations resulting from true customs formed by the States through deeply rooted practices and the common and coinciding opinion regarding its juridical force. In other words, it is correct to establish a difference between an international custom that creates regulations of a general scope and the use of the tribunal for the resolution of its matters. It is clear that the tribunal can modify its uses, as it has done on several occasions to advance in its judicial performance in a manner that is consistent with the purposes it serves.

24. 
The Court has taken into consideration the strict meaning of the words used by the Convention and carefully considered its background and the origin of the institution of Judges ad hoc in the international scenario. From both points of view –literally and by origin— the conclusion that may be drawn is that Judges ad hoc are associated to interstate disputes, where efforts are made to solve them in conditions of procedural equality among the States in the dispute. They are “judges of the parties” –or more lightly, “appointed by the parties” in the litigation —well-known at different stages of the prosecution; their presence contributes to pari-passu conditions among the parties.

25. 
The conditions of interstate conflicts are not present in a litigation when an individual claim is filed. In this case, the conflict is not between two States. The respondent State is a party in a dispute with an allegedly affected individual – parties in a material sense-, and both the State and the Inter-American Commission, a party in a formal sense, participate in the proceedings. I shall not go into any further analysis of this matter, subject to different points of view albeit not hindering the situation under discussion.

26. 
It is evident that the respondent State’s ability to appoint an Judge ad hoc to be a member of the judicial body that shall hear its own case places the State in a different procedural position –if not in an advantageous position— in relation to the situations of the alleged victim and the Inter-American Commission. In fact, there is no equality among the parties participating in the proceedings and as such what is permitted to one of the parties –the State- is not permitted to the others.

27. 
It would be different if the victim could appoint an Judge ad hoc to “reinforce” his position in the proceedings.  However, this method to create a “balance” would not be desirable either; neither is it desirable to upset the equality of the parties by acknowledging that the defendant has the ability or power to appoint a judge.

28. 
There are other considerations to be taken into account. There is an additional piece of information regarding the Court’s integration to hear a case: the person appointed does not go through the same election process as the permanent members of the court: he is a judge for a single case, appointed by the State to which the case refers.

29. 
Likewise, I am not persuaded by the argument, which I shall discuss further below when dealing with the second question made to the Court that an ad-hoc member provides his colleagues with elements of judgment to better understand the problem under debate and judgment. This suggests that the ad-hoc member would act as an expert, beyond any conflicting control. On the other hand, it ignores the idea that such judge is a third party regarding the parties, not an auxiliary body of the latter or of the court to analyze the evidence and arguments in dispute.

30. 
It would be useful to understand why the interpretation of Article 55 that is today being replaced by the Court’s interpretation has been valid for so long. There are various points of view about this matter. On the one hand, it would be applicable to suppose that the best way to interpret these characteristics is an advisory opinion, where the general application of a rule included in a human rights treaty is discussed at length accurately and directly, instead of dealing with an incident within a specific proceeding on the violation of rights. I acknowledge that this argument is debatable.

31. 
On the other hand, it can also be assumed that in a previous stage of the development of the Inter-American jurisdiction it was convenient that the uses and reasonable interpretations –albeit not indisputable or unchangeable— of the Court could contribute to the evolution, firmness, and rooting of the system, considering the prevailing times and circumstances. Many doubts and much reluctance among the States had to be overcome –as well as among the actors of the civil society—and evidence had to be shown regarding the independence, impartiality, and good performance of the tribunal, which only serves the cause of justice through the preservation of human rights.

32. 
Did the presence of ad hoc judges actually contribute to the trust of the States, without causing any distrust of other players of the system? The former could see the performance of the Court “from the inside”, adequately assessing how the court adopts them. An explanation of the institution of the ad hoc judge has been mentioned by a participant in the collective discussion which is the basis of OC-20. Furthermore, the way the Inter-American jurisdiction was used during its establishment and initial development does not lead to the final acknowledgement of any “acquired rights” of the States during the consolidation stage.

33. 
In the end, the participation of an Judge ad hoc would be limited to the realm where it has originated: disputes among States. The legal system of the Inter-American Court of Justice –that hears this kind of litigations— has referred to this matter since it includes the possibility that the litigating States be understood –I shall not say represented— by the reassuring presence, perhaps, of a judge of its nationality, which would mean a “balancing” factor vis-à-vis the presence of a judge of the nationality of another disputing State. OC-20 states that the appointments of these judges “is restricted to contentious cases originating on interstate communications (Article 45 of the Convention), and that it is not possible to derive a similar right in favor of the States Parties in cases originated on individual petitions (Article 44 of the Convention).”
34. 
The Court has never received complaints from a State against another State. This assumption –established in the American Convention— has been purely hypothetical so far. The Inter-American Commission has presented the complaints actually filed and processed.

35. 
I consider that even in the so-called interstate cases it is worthwhile discussing about Judges ad hoc, even if lege ferenda. Some of the arguments that question their participation in so-called individual cases would result in their exclusion from the other category. In the end, the most reasonable solution would be that the court be formed by judges that are not of the same nationality as any of the parties. Thus, the court would be a third party outside and beyond the parties more clearly.

36. 
To conclude this part of my reasoning I would like to mention my own points of view –which I presented above as questions—publicly exposed from the beginning of my career as a judge of this Court. They have weighed more heavily in my spirit and they are still valid. In an article written over ten years ago, titled “The Inter-American Jurisdiction on Human Rights. Current Affairs and perspectives,” published in the Mexican Magazine of Foreign Policy (Mexico, No. 54, June 1998, pp. 116-149) and reproduced in my book Juridical Studies (Mexico, Universidad Nacional Autónoma de México, Institute of Legal Research, 2000, pages 279 et seq.), I stated what I transcribe below, without modifying the terms in which the publication was made and keeping the corresponding footnotes.

37. 
“In the structure of the Court [I am hereby referring to the Inter-American Court of Human Rights] –as well as in the composition of other similar bodies—there are Judges ad hoc, called upon to participate next to the permanent judges when none of them is a national of the State that appears before the Court. There is material for future discussion here
. It is clear that in all cases judges shall be absolutely ‘neutral’ vis-à-vis matters to be heard by them. In other words, no judge shall rule on the basis of his national feelings, but on the regulations applicable to the case.”
38. 
“However, the institution of Judges ad hoc seems to be based on a hypothesis that is not very consistent with that idea, namely, that it is essential –or at least convenient— that the court includes a judge of the nationality of the litigating State, maybe to increase -I shall not say guarantee since it would be excessive— the court’s objectivity or, in a softer tone, to reinforce the court’s knowledge of the circumstances of the State in question.”
39. 
“There are well known arguments in favor and against figures in the proceedings placed between the parties and the judges, even though they participate as the latter. Conflicting expectations fall upon them: on one hand, the party’s hope that its position shall be well considered by the judge; on the other, the demands of impartiality and objectivity inherent to the jurisdictional duty.
”
40. 
“Of course –I said in the last paragraph of the text I am quoting-, the ethical and professional quality of Judges ad hoc allows for their correct handling of this uncomfortable antinomy and for performing their task accurately. This keeps alive the institution of this occasional judge. However, there is still a question: is it necessary?
 If the question is asked by jurisdictional bodies, of a classist composition, for example, there are even more solid grounds in the case of judges who shall return to their own countries after having issued a judgment against it, and that based on that may generate mixed feelings among the judge’s fellow countrymen.”
B) 
National judges 

41. 
The second matter presented by the Government of Argentina was stated in the following terms: “For those cases originated on an individual petition, should the judge of the nationality of the respondent State excuse himself from participating in the proceeding and decision of the case in order to guarantee a decision free from any possible bias or influence?” This no longer refers to Judges ad hoc (even though it does affect whoever is appointed in that capacity, if they are nationals of the respondent State), but to judges who normally form part of the court, empowered to hear any controversy and unconnected to the case in which their possible exclusion is being presented.

42. 
The Court has examined this matter in detail and unanimously concluded as follows: “the judge of the nationality of the respondent State shall not participate in hearing contentious cases originated on individual petitions.” The court has presented two possible interpretations or roads for the solution of this subject, which are included in the advisory opinion. Both options lead to the same conclusion, even when the method and reasoning to reach it are different.

43. 
One of them (paras. 73 and following) suggests that the matter shall be analyzed within the context of Article 55 of the American Convention, considered as a whole, which discusses both Judges ad hoc and national judges in general, according to which they would be excluded from participating in disputes promoted by individual communications, but not in interstate cases. The other possible interpretation or road of solution (paras. 79 et seq.) is based on the idea that Article 55(1) does not regulate the subject of national judges in cases originated on individual petitions. Consequently, the Court’s conclusion should be based on other grounds, taking into account that the national judge keeps his right to participate in the case of the State of his nationality. The good image of the court from the point of view of the “objective impartiality of the judge” along with the “assessment of justice served by the Court” becomes more important in the other reasoning.

44. 
As I did in the case of the Judges ad hoc, I leave aside the impartiality and integrity of the judges who have, as in my case, acted in matters regarding countries of which we are not national. In the communications received for reflection on OC-20, the majority opinion was neutral, and many times there was approval, regarding the participation of national judges, who are not appointed to hear a specific case, but for all litigations, and whose position does not come directly by the litigating State, but by the States parties to the American Convention, whose assessment of the candidates could not foresee any future individual controversy. Thus, we are not in a situation full of suspicions that can damage the performance and prestige of the Court.

45. 
It is also important to point out that any fears regarding any “biased” national judge, which is usually directed to the possible favoring of the State, could also refer –if there is subjective data: emotions and liking over reasons and objectivity— to the possible favoring of the other party. It would be disturbing to hear that a State refers to the national judge as “my judge or our judge”, but along the same line it would not be reassuring for the counterpart to refer to the judge in those terms. It is obvious that when a contentious claim is filed, the attention of the national observers, full of expectations, is addressed mainly to the judge of their nationality. We often hear the question: is there a judge of that nationality on this case?
46. 
Besides highlighting the differences between the election of permanent judges and the appointment of ad hoc judges, those who defend their participation have frequently stated that national judges know the conditions in which the violations of the rights occurred as well as the domestic juridical order better than their colleagues. I have already affirmed, and I reiterate it here, that the assignment of the judge differs radically from that of an expert. If the Court wishes to be further informed about matters that it does not know, it shall require the presence of experts, not turn a member of the tribunal into an expert, whose explanations –offered during the private deliberation of the judges— would not be heard and analyzed under the principle of the presence of both parties.

47. 
Additionally, if the direct knowledge of a certain national reality or a specific domestic legal code by the Court as a whole or at least by one of its members was essential, the court would not act in a large number of matters, since it only has seven members, of that many nationalities, and that contentious cases may correspond to any of the twenty-one States that have accepted the contentious jurisdiction of the Court.

48. 
As a Mexican, I have had to rule on my own participation in cases regarding Mexico. They have not been that frequent. They are starting to be so. At first there were statements about provisional measures, whose examination I also made. Then complaints were filed. It is natural that they were filed in the past few years, taking into account the date of admission –a wise admission by the way— of the contentious jurisdiction of the Inter-American Court by Mexico, which occurred a long time after the other States of Latin America had made that acknowledgment. I was only part of the Court in the first litigation regarding Mexico in 2004, which did not reach a judgment on merits. I based my decision on the unquestioned opinion the Court itself had issued in this regard.

49. 
As of that case I have checked the subject, not only regarding litigations in which there could be, albeit remotely, any personal knowledge of the matter or the parties, or any former statement of individual points of view. In such cases there is no room for doubt. One must disqualify oneself from hearing the case. My private question –but the analysis of the subject could and should be shared— was based on the nationality, without any other relation between the judge and the case.

50. 
Shall a national judge participate in hearing a matter that refers to the respondent State of his nationality or to victims that are also –more frequently than not— nationals of that State?  Unlike the members of the Inter-American Commission, do they have the right to do so? And if they do, is it convenient that they exercise it when it is not what the doctrine has called a “right of obligatory exercise”? Does it benefit justice, is it useful for the court, does it contribute to the good image –absolutely necessary: this is a Court!— of the body that serves justice? Does it entail progress or does it jeopardize it? Can there be –but most importantly can it be believed that there is— that complete “neutrality” of an individual with regard to his country, as with regard to another?

51. 
In my previous discussion I did not refer to supplementary considerations nor do I do so now; they are not useful grounds to make a decision about this matter. I have mentioned mere interest –all too natural— in participating in national cases, based on their importance, their characteristics, or the mere nationality of the judge. However, these personal reasons would not be enough to justify a decision with any judicial significance. I also obviously avoided referring to the purpose of judging the matters of a country at an international court to express what should be said and defended at the national court.

52. 
Since May 7, 2007, that is, almost a year and a half ago, I have called on my nationality –without detriment to other factors of disqualification, when they seemed to be present— not to hear matters regarding Mexico. Based on that disqualification, I have refused to hear cases of the same origin on several occasions; to that end I submitted the corresponding briefs: May 4, 2008, June 16, 2009, August 28, 2009, and September 1, 2009. The court ruled favorably on my requests.

53. 
I do not want to reproduce here the texts included in my reasoning regarding this matter, which is one of the subjects covered in the request of opinion filed by the Government of Argentina. I shall focus on the most representative and explicit paragraphs on my conviction as a judge and my consistent personal position –which is not only mine; other judges have proceeded in the same way— regarding the subject under analysis and on which the Court is issuing OC-20/2009.

54. 
In my communication of May 7, 2007 to the Vice-President of the Inter-American Court,
 I stated the following, inter alia: “As you are aware, Article 55(1) of the American Convention on Human Rights establishes that ‘[i]f a judge is a national of any of the States Parties to a case submitted to the Court, he shall retain his right to hear that case.’ Therefore, the ability to hear a case is a right, not an obligation, of the judge who is a national of the respondent State.”
55. 
In the same brief I argued the following: “I am Mexican. This fact alone does not exclude me from being part of the Court in a case that refers to the State of which I am a national. However, I deem it appropriate to weigh up this circumstance from the standpoint of the Court’s best performance. I think it is better for the Court that judges abstain from participating when they are nationals of a State party to the litigation. The disqualification of a national judge (in all cases, but even more so when it is the President of the Court) does not involve any problem whatsoever for the Inter-American jurisdiction. On the contrary, it could be convenient that judges of other nationalities form part of the Court. I shall recall that we are not dealing with an interstate case, but with a litigation started upon request of an individual and taken before the Court by the Inter-American Commission, not by another State in the position of plaintiff.”
56. 
I discussed this matter in further detail in my brief of disqualification of May 4, 2008,
 where I expressly requested the point of view of the Inter-American Court and its President. I pointed out some of the expressions of Article 55(1) of the Convention: “the national judge ‘shall retain his right’ (to be part of the Court), it does not state it shall take part therein. The second paragraph indicates (that the State): ‘may appoint’, it does not state that it must appoint (in fact, respondent States have abstained from appointing an Judge ad hoc in several cases). Thus, it is a power that the Convention grants both to the national judge of the litigating State as well as to the latter, in its respective hypotheses.”
57. 
I immediately recalled that there is an opinion that these provisions refer to the so-called interstate cases. I added that even when the Court had not resorted to that restrictive interpretation, it “does not mean it cannot revise that issue –as it has done in other subjects, and I hope it shall continue to do so whenever necessary.  The Court may adopt the orientations and decisions it considers most adequate for the evolution of its jurisprudence, in favor of justice and without affecting security.”
58. 
I noted that at that time I was not referring to the institution of the Judge ad hoc, although I acknowledged the impact of my considerations on a national judge. I affirmed: “If the national judge can, under the protection of Article 55(1), analyze the appropriateness of participating or abstaining from doing so –that is, demand or not his right, not his obligation--, it is all too natural to question the advantages and disadvantages of such participation for the Inter-American jurisdiction and for the purposes it serves; of course, such question is not related to any of the judge’s strictly personal preferences. It refers to matters that concern an institution and the function it fulfills, not an individual and his increased or decreased willingness to participate in hearing a specific case.”
59. 
Then I referred to the conditions of independence and impartiality of the judge, which are co-substantial to the competent tribunal and the condition of the due process of law. I acknowledged the possibility that “a judge should be absolutely impartial in his analysis and decision of a litigation against the State of his nationality, where there is usually also another national of the same State, i.e. he should have no prior opinion or link of any type whatsoever –of any nature, whichever it could be— that could influence his decision.”
60. 
However, I observed: “Even though it is possible that the judge may be impartial and neutral, and keep absolute distance from the subject and the parties involved in the conflict, it is not always possible for those observing the dispute and awaiting the decision to consider that there is –in the judge’s true conscience— a complete neutrality, which is a condition of impartiality. In this sense, it is important to recall, however, that good performance of jurisdictional duties is not only based on the integrity and capacity of the judge –which are necessary, of course-, but also on the assessment made of them. To be and also to seem.”
61. 
I concluded by stating as in other parts of this opinion: “the judge examining this matter in detail and calmly shall answer the question I made at the beginning of this communication. Taking into account that the Convention allows the judge to exercise or not his right to participate, what advantages and disadvantages can be offered by the participation of a judge in cases referring to the State of which he is a national and to the individual –probably a compatriot— claiming for and awaiting justice? What elements are present in one sense and in the other? Which should be the option in favor of justice, not of the personal or professional preference of the judge facing the question and the corresponding dilemma? I think the reasons to abstain from participating are stronger and more persuasive than those to participate.”
62. 
Upon deciding this matter, the Court expressed its position in a subject that involves a deep analysis of the Court itself and the best way to fulfill its high mission. I have already mentioned the conclusion, which I share: “the judge who is a national of the respondent State shall not participate in hearing individual cases.” As indicated, the court offered two roads to reach this conclusion: on the one hand, it points out the grounds strictly related to Article 55, construed from a comprehensive perspective; on the other hand, the motives or, even better, the reasons to exclude the national judge from hearing a litigation are made evident.

63. 
Would it be excessive to say that this final vision involves a classic principle of the due process of law: “nobody should be a judge of his own case.” The national judge is not a judge in “his own” dispute, but he is a judge in a controversy that in some way concerns him as a member of a specific country. In this sense –and only in this sense— it is not alien to him. This position is arguable. I do not insist on this appreciation –not necessarily mine, but of some observers-, which may be shared or rejected. Whichever the position taken by each judge of the Court as a basis for his interpretation, the most important aspect is that they all reached the same conclusion, whose closeness I noticed some time ago, as indicated above.

III. 
Farewell to the Court: Final consideration
64. 
I have referred to a key issue of jurisdiction, and even more so, of justice in further detail than usual for an individual opinion: the judge, towards who the main actors, the defendants, address their claims and expectations. The Inter-American Court, which is a great project of humanism and justice, of a distinct protectionist nature, shall continue developing its service –directly and, especially indirectly: due to the importance of its decisions, with their manifold impact— to this universe of American compatriots.

65. 
This Court is part, with relevance and dignity, of the Inter-American protection system, which is always undergoing a constructive process and in an on-duty attitude. This is due to the development of the system, which started a long time ago and shall continue for the years to come.  It is also due to the fact that any recess, any rest or neglect shall engage the place gained, which is never definitely safe. The rule of law –and the courts guaranteeing it— is under a constant, notorious, or stealthy siege by the authoritarian power.

66. 
I firmly believe that the Inter-American Court, already three decades old, has successfully served the cause for which it was conceived. It has done so with good will and hard work, opening roads and suggesting horizons. It has been able to resist and build, both in favorable conditions and under adverse circumstances. Among the latter it has evidently suffered severe budgetary restrictions for its work –unique within the realm of international courts— although it has carried out its jurisdictional task come hell or high water.

67. 
The Court can offer good results encompassing all its stages, from the establishment and initial development to consolidation. No doubt it is an independent jurisdictional body. There have been no exceptions whatsoever in fulfilling this duty, which is a matter of principle for the administration of justice. On the other hand, it is a permanent tribunal, because exercising its jurisdiction is constant, even though the college of judges does not formally meet on a daily basis. It has known how to renew itself without losing its way, how to make plausible interpretations without incurring in adventures, how to combine the demands of reason with the creative impulse of the imagination, how to justify its condition as a court of law without ignoring the circumstances in which it acts and the need to open a space for human rights and consolidate the rule of democracy. Throughout these years –a formidable chapter in the history of the Inter-American Human Rights Law— we can observe a growing acceptance of the Court’s jurisprudence in domestic legal systems. Of course, we have to expect, seek, and demand more, much more.

68. 
When the Court was created it was said that it should reduce the distance –sometimes a very big distance— between liberty and justice and actual conditions, which resists and often hinders the efforts of progress. The Court must be very active in that sense, as it has in fact been working closely to other restructuring agents.

69. 
In recent years, intensely carrying out its jurisdiction, the Court resolved almost sixty-five per cent of all the litigations that came before it in thirty years, it reduced to less than half the time to deal with contentious matters, it introduced the pattern of holding extraordinary sessions outside its headquarters –it went to twelve American countries, besides Costa Rica-, it modified the structure and extension of its judgments. It did all this in accordance with new regulations and judicial practices, increasing access to justice and keeping the quality of jurisprudence. In those same years there were other plausible novelties that strengthened this institution and made the Court move forward in the international protection of human rights. The dominant sign has been progress.

70. 
Of course, the work of recent times has a clear and firm foundation: the work carried out by previous generations of judges, since the very first generation that started the task in 1979. I admire –I have said it in numerous forums many times and I reiterate it here— the work done and the respectability guaranteed by those in charge of them. There are landmarks that we acknowledge gratefully. Suffice to mention the brilliant example of Velásquez Rodríguez, among the best known and most frequently invoked cases.

71. 
The future of the Court, regarding which many can make predictions, depends on the future of a series of data of our everyday life, with deep historical roots. Changes of concepts, policies, and practices about democracy, human rights, and communications between national and international legal systems, safety, domestic jurisdictions, the currents and trends of globalization are centered on such future. There are different scenarios for these changes that shall influence the performance and strength of the Inter-American jurisdiction: the world, America, the States of this hemisphere.

72. 
The so-called “agenda” of the Inter-American jurisdiction includes many on-going subjects, none completed: universalization of rights and their jurisdictions –one long walk towards an elusive fate: “rights and courts for all”; the role of public opinion –even more so: the culture of human rights; the condition of the Court as a tribunal of paradigmatic cases, creator of criteria of a great scope and progressive definitions that encourage the reconstruction of national regulations in the light of international regulations; and ample domestic acceptance of such criteria and definitions; the structural strengthening setting out the necessary consistency between the established purposes and the means available; specific compliance with the orders of a tribunal created by the sovereign decision of the States, offering collective guarantees for the effective exercise of rights.

73. 
The system is constantly in transition: in transit towards its high objectives, a dynamic building and rebuilding, perfecting itself along the way. The success of any transition involves diagnosis, self-criticism, definition, serenity, perseverance, and hard work. There are pending tasks on the horizon and renewed profiles for the actors of the Inter-American system, which are not only –and I have always insisted on this— the Commission and the Court. The system is founded on deep ideological coincidences about human beings, society, and the State; it flows on an adequate and sufficient corpus juris, and operates following the behavior of committed and diligent actors, all on the same road –with their own variations—and towards the same goal.

74. 
It is convenient to redefine the work of the States at these times of tension; to redefine in order to advance, not to go back. It would be correct to reflect on the strategy within the proceeding, if it is agreed that the lofty purpose of any democratic state is the protection of human rights. Likewise, it is appropriate to reflect on the role of the Organization of American States, which has proclaimed the priority of democracy and human rights and that could promote the rooting of that priority even further and improve the means with which they are served by the Inter-American institutions, modestly equipped. Of course, the Organization uses the resources provided by its members; this is the main dimension of its strength, which sets the direction and the framework of its projects. Without such resources –which should arrive substantially and decisively from the Continent and not from other sources- the political will and the effective progress seem somehow fragile.

75. 
It would not hurt to examine the renewed position of civil society and its agents, the non-governmental organizations, former and wonderful militants of this battle, and the new fighters that land there whose commitment is so necessary –this has been a live experience of the Court, in recent years— to expand access to justice and multiply the benefits of its jurisdiction: the ombudsman, public defense, social communicators, the academia. “Critical awareness” is essential and much healthier to the extent that it favors access to justice, carefully and objectively examining the “state of the matter”, operating to strengthen the system, distinguishing between what is circumstantial and essential, not giving up the niches gained for human rights, and striving for new grounds in the progress of this cause.

76. 
Insofar as the jurisdictional service is seen by a growing number of individuals –both through the media and by holding sessions in different capitals of the Americas-, the effectiveness of “publicity”, a principle of the proceedings and stimulus for the respect of the rights of human beings, increases. Democratic control –of domestic powers and international justice-, is also exercised through this means; it serves the pedagogic function of the human rights jurisdiction and progress is encouraged by public opinion.

77. 
The revision we are talking about engages the Inter-American Court above all. A good judge starts at home. This Court has promoted the evolution of the system, inasmuch as it corresponds to it. It has also collaborated with other forces and instances, both formal and informal ones, with great openness and evident solidarity. Evidence of this is the renewal of the rules of procedure –in an unusual process of open consultations that we offered before the Committee on Juridical and Political Affairs of the OAS some years ago. Along the same line is the renewal of judicial practices –at one point resisted and better understood every day-, which allows the Court to make changes once it has discussed them, presented them and complied with them, despite the meager resources available and the stones in the road.

78. 
The spirit of renewal of the Court does not mean that the Court has strayed from its past or has been reluctant to progress. That would be naive. It acknowledges the past and builds on it. And it understands the need for change. It accepts it and encourages it along its entire horizon: regulations, practices, and jurisprudence. It seems to me that we should avoid that the pedagogic mission of the jurisdiction, which is not only healthy but also necessary, could move toward “justice as a spectacle”. Judges are not actors on the scene, but a factor of justice. Exercising their duties requires consideration, rigor, austerity, efforts, intellectual humbleness, which are all judicial characteristics and virtues, adverse to authoritarianism, vanity, satisfaction, prominence, intolerance.

79. 
Judicial performance should not be taken for an academic exercise, which has made and is currently making excellent contributions to develop the system. The jurisdictional task faces considerable problems that shall be resolved firmly and intelligently, seeking the effective protection of the individual and the authentic progress of the protection system at all times. Firm compliance with the jurisdictional task, without showing off, contributes to the achievement of the ideals that justify the existence and direct the tasks of a jurisdictional body.

80. 
The Inter-American court rigorously supervises the exercise of its own jurisdiction. It is not self-attributing jurisdictional powers that have not been granted to it –such attribution would jeopardize the legal certainty and, in the end, the prestige and effectiveness of the system— nor is it a forum for political confrontation among the forces looking for a country’s power, which may and shall settle their differences through internal democratic processes.

81. 
The court’s judgments do not entail any qualification of the political process. Likewise, they do not ignore the facts that violate human rights. They do no refer to the political process by making political proclamations that do not concern it, but instead it issues judgments about such facts based on the international legal system from which the Court receives its jurisdiction.  This is a system that the States accept in a sovereign manner when making their commitments and accepting the sources of responsibility -and their juridical consequences- that appear in the Inter-American human rights corpus juris.

82. 
The Inter-American community shall, objectively and constantly, supervise the court’s performance. Critical awareness, an informed and weighed judgment, a lucid analysis in good faith are all necessary factors for an adequate performance of this jurisdictional body, as well as for the good exercise of any domestic judicial instance that serves the purposes of a democratic society.

83. 
The international court –as well as domestic constitutional judges— is called to fulfill a first-order duty in the emerging society and the State it generates. This duty, both growing and complex, converges to integrate new niches to exercise the power of democracy.

84. 
As creators of a jurisprudence of values, international human rights judges shall understand and appreciate the enormous importance of their decisions, called upon to guide domestic legal systems through the growing national acceptance of International Human Rights Law; to exercise reason and avoid any “judicial adventure” that would jeopardize safety and justice; to warn that the ruling issued in each case contributes to the strength and dignity of the system as a whole, but it c can undermine it if it is inopportune; in synthesis, subordinating their actions to the austere compliance with their task. All this allows international judges to justify their mission and, therefore, consolidate their presence.

85. 
I acknowledge that this opinion which agrees with OC-20/2009 –the last decision of the Inter-American Court to which I shall add an opinion of this nature— is extensive with regard to its natural limitations: form and content. However, as previously stated and reiterated here, I could argue in my favor the circumstances in which I am issuing it: after twelve years of jurisdictional activity. And especially the fact that these reflections revolve, in the end, around what we, my colleagues and I, have been and are: judges of an international court, and to what the international court has been, is, and shall be as a guarantor of justice, sometimes the last and sometimes on its own, operating precisely where our main interests lie: the effective validity of human rights.

86. 
I do not forget the question that some litigating attorneys make to the alleged victims appearing before it in a hearing: “What do you expect from this court?” Similarly, I do not forget the frequent answer. And especially what they both mean for a judge and the college of superior judges that hears and resolves the vehement claim for justice.

Sergio García-Ramírez

Judge

Pablo Saavedra-Alessandri


Secretary

� 	This matter is related to the subject of a study by Alcalá-Zamora and Castillo Niceto “El antagonismo juzgador-partes: situaciones inmediatas y dudosas”, Estudios de teoría general e historia del proceso (1945-1972), México, UNAM, Institute of Legal Research, 1974, V II, pages 239 and following. This distinguished jurist referred to the situation of the defending judge, characteristic of labor jurisdictions (pages 252 and 253), whose profile can be applied to similar figures in other jurisdictional systems.





� 	See the interesting consideration made by a former ad hoc judge, Rigoberto Espinal Irías, regarding certain expectations of the IA Court HR, its permanent judges and the ad-hoc judge, in “Jurisdiction and functions of the Inter-American Court”, in Navia Nieto (ed.), La Corte y el Sistema Interamericano de Derechos Humanos, San Jose, Costa Rica, Organization of American States, European Union, 1994, pages 117 and 118.





� 	Faúndez Ledesma rejects the institution of the ad-hoc judge and considers it an “undesirable trace of arbitration”. El sistema interamericano de protección de los derechos humanos. Aspectos Institucionales y procesales, San Jose, Costa Rica, Inter-American Institute of Human Rights, 1996, page 136.


� 	Communication where I inform of my disqualification in the case of Castañeda Gutman v. Mexico.


� 	Brief of disqualification in the case of Radilla Pacheco v. Mexico.
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