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(Translation)

SEPARATE OPINION OF 

JUDGE RAFAEL NIETO-NAVIA 

1.
The advisory opinion request presented by the Government of Costa Rica only mentioned Articles 13 and 29 of the Convention. The Minister of Foreign Affairs of that Government, however, in the public hearing that was held on September 5, 1985, stated that "the problem here is not a problem of freedom of expression: it is a problem of the right of association and it is a problem of the regulation of a profession".

2.
The right to work is not directly regulated by the Convention. But the right of association is, in Article 16, by whose light it is necessary to analyze the phenomenon of the Association of Journalists of Costa Rica which, created and not merely permitted or tolerated by law, is a corporation of public law that exercises, through a delegation on the part of the State, normative, disciplinary and ethical powers with respect to its members and monopolizes the exercise of the profession in such a way that nobody may exercise it who is not a member of the Association (Art. 22 of Law No. 4420). 

3.
Article 16 of the Convention reads as follows: 


Article 16. Freedom of Association 

1.
Everyone has the right to associate freely for ideological, religious, political, economic, labor, social, cultural, sports, or other purposes. 

2.
The exercise of this right shall be subject only to such restrictions established by law as may be necessary in a democratic society, in the interest of national security, public safety or public order, or to protect public health or morals or the rights and freedoms of others. 

3.
The provisions of this article do not bar the imposition of legal restrictions, including even deprivation of the exercise of the right of association, on members of the armed forces and the police.

4.
The text of Article 16(1) deals with, at the same time, both a right and a freedom, that is to say, with the right to form associations, which cannot be restricted except in the cases and for the purposes contemplated in paragraphs ( 2) and ( 3) of Article 16, and with a freedom, in the sense that nobody can be compelled or obligated to join an association. It is necessary to understand that both extremes are protected by the Convention, although the Convention does not mention the negative freedom -the right not to join an association which disappeared from the original draft of the Convention without any indication of the reason for the decision (Conferencia Especializada Inter-americana sobre Derechos Humanos, San Jose, Costa Rica, 7-22 de noviembre de 1969, Actas y Documentos, OEA/Ser.K/-XVI/1.2, Washington, D.C., 1978, p. 283) but it is expressly contemplated in Article 20 in fine of the Universal Declaration of Human Rights according to which "No one may be compelled to belong to an association." Under the doctrine of this Court, human rights must be interpreted in favor of the individual (In the Matter of Viviana Gallardo et al. Decision of November 13, 1981, para. 16) and it would be against all reason and an aberration to interpret the word freedom as "right" only and not as "the inherent power that man has to work in one way or another, or not to work" (Real Academia Española, Diccionario de la Lengua Española, Vigésima Edición) according to his free will. 

5.
The tendency to join an association, as Aristotle said in Politics (Book I, Chap. I, para. 11), derives from nature and was only converted to a "right" during the l9th century and is, along with suffrage, one of the pillars on which the contemporary democratic State is built. 

6.
Freedom of association is the right of the individual to join with others in a voluntary and lasting way for the common achievement of a legal goal. Associations are characterized by their permanence and stability, the ideal or spiritual nature -as opposed to physical or material- of the union, for the rather complex structure that develops in time and for the tendency to expand and embrace the greatest number of members interested in the same goals. As to those goals, the members who have voluntarily joined together cannot engage in activities that belong to or are reserved to government, nor may they use impermissible means to achieve their goals, nor carry out activities that are prohibited to human beings as such. 

7.
One might ask whether public bodies with an associative structure, be they called associations, corporations, or whatever, violate the voluntary nature -the voluntariness of the action- contained in freedom of association. One would have to respond that the imperative norm of public law that compels individuals to join professional associations (colegios) is valid and cannot be considered per se a violation of freedom of association when those associations fulfill strictly public aims which transcend private interests, that is, when the State delegates to them functions that the State could fulfill directly but the delegation is made because it is thought to be the best way to achieve the end proposed. Such associations cannot be thought to be those associations referred to in Article 16. 

8.
On the other hand, one could say that freedom of association is violated if the law compels individuals to join associations, if the proposed aims of that association are such that they could be achieved by associations created by individuals using their freedom, that is, if such associations are those that are referred to in Article 16. 

9.
The question that must be asked is whether the public corporation called Association of Journalists of Costa Rica is one of those associations referred to in Article 16 of the Convention or, simply, a body that acts through a delegation of the State in areas that pertain to the State. Before answering the question, it is necessary to study the aims of such corporation, which are contained in Article 1 of Law No. 4420: 

Article 1- The Association of Journalists of Costa Rica is hereby established as a corporation composed of professional journalists empowered to practice their profession within the country. The seat of the Association shall be the city of San Jose and its aims shall be as follows: 

a)
To support and promote the science of mass communications; 

b)
To defend the interests of its members, both individually and collectively; 

c)
To support, promote and stimulate culture and all other activities contributing to the improvement of the Costa Rican people; 

d)
To negotiate or arrange, whenever possible, suitable social and medical assistance systems or support in order to protect its members when they face difficulties as a result of sickness, old age or the death of close relatives, or when their family members find themselves in a difficult situation because of the aforementioned contingencies, it being understood that for purposes of this law "family members" refers only to the spouse, children or parents of a member; 

e)
To cooperate whenever possible with all cultural public institutions, at their request or when the law so ordains; 

f)
To uphold and stimulate the spirit of unity among professional journalists; 

g)
To contribute to the improvement of the republican, democratic system and defend national sovereignty and the nation's institutions; and 

h)
To issue statements on public problems, when it deems it advisable.

It is clear that the aims mentioned in clauses a), c), e), g) and h) can be achieved by other types of bodies, not necessarily associative nor public. Those contemplated in b), d) and f) have to do directly with the interests or welfare of the "members" and can be achieved satisfactorily by private associations such as trade unions. They are, then, aims which are not strictly public nor important to the private interest and a glance shows that it is clear that they are not "necessary in a democratic society, in the interest of national security, public safety or public order, or to protect public health or morals or the rights and freedoms of others" (Article 16(2)) -the reasoning of this Advisory Opinion on these concepts is also fully applicable here- but rather concern trade union interests of journalists. In this sense, it is clear that the Association is one of those associations referred to in Article 16, that is to say, its aims can be achieved by associations created under freedom of association, without the necessity of a law that is not limited to tolerating or permitting their existence but rather creates the corporation, regulates it in its organization and administration and makes it compulsory for those who wish to practice journalism to belong to it, which means that it creates restrictions to freedom of association. 

10.
The fact that Article 4 of Law No. 4420 stipulates that "all journalists are entitled to resign from the Association, either on a temporary or a permanent basis," can only be interpreted in conjunction with Article 22 which states that " the functions of a journalist can only be carried out by duly registered members of the Association." This means that a person who leaves the Association cannot practice the profession (Decree No. 14931-C, Regulations of Law No. 4420, Art. 10). 

11.
Law No. 4420, consequently, is not limited to protecting the right of association but rather to making it compulsory, thus violating that freedom. Any person who practices journalism without belonging to the Association illegally practices a profession and is subject to the respective criminal sanctions (Inter-American Commission on Human Rights. Resolution No. 17/84 Case 9178 (Costa Rica) OEA/Ser.L/V/II.63, doc. 15, October 2, 1984). On the other hand, a person who does belong has a legal privilege that is denied to everyone else, as the Opinion of the Court has stated so well. 

12.
Applying the Court's line of reasoning in its Advisory Opinion to freedom of association, one must conclude that Law No. 4420 in so far as it compels journalists, in order to practice their profession, to belong to the Association of Journalists of Costa Rica, a public corporation whose aims could be accomplished by associations established under freedom of association, creates impermissible restrictions under Article 16 of the Convention and is thus incompatible with it. 
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