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(Translation)

JOINT DISSENTING OPINION OF JUDGES

RAFAEL NIETO - NAVIA AND PEDRO NIKKEN
We regret that we must dissent from the majority opinion of the Court on the matter of the admissibility of this Advisory Opinion, notwithstanding the fact that we have no doubt whatsoever regarding the nature of the international obligations assumed by the States Parties under Article 14 of the American Convention on Human Rights. Nor do we have any doubt that, in a case in which the right of reply or correction could not be exercised by "anyone" in Costa Rica, there would be a violation of the Convention which could be the subject of a complaint on the international plane. 

Our dissent is strictly limited to the question of admissibility and is based on the following reasons: 

1.
The function of the Court is not to interpret domestic law but rather international law, which in the case of its contentious jurisdiction would include only the provisions of the Convention itself and in the case of its advisory jurisdiction would include both the Convention and other treaties concerning the protection of human rights in the American States ("Other treaties" Subject to the Advisory Jurisdiction of the Court (Art. 64 American Convention on Human Rights), Advisory Opinion OC-1/82 of September 24, 1982. Series A No. 1, para. 42). 

2.
Notwithstanding the above, it must be recognized that the domestic law of the American States is not completely outside the consideration of the Court. In the area of its contentious jurisdiction, the Court may consider the domestic law of a State Party when it is called upon to decide whether that State has specifically violated the obligations it has assumed under the Convention. It is a matter, after all, of assuming that the fundamental question that the Court would have to decide is whether there was a violation of the Convention. In that case, it would be the norms of the Convention that would have to be interpreted in order to define their scope and to determine whether they have been violated. 

3.
In the area of its advisory jurisdiction, under Article 64(2) of the Convention, the Court is also called upon, if so requested by any Member State of the OAS, to decide on the compatibility of a particular law of that State with the Convention or with other treaties concerning the protection of human rights in the American States. The object of this function is to aid the Member States of the OAS to fulfill, as completely as possible, their international obligations in the field of human rights by bringing their domestic legal system in line with the Convention. 

4.
Even in this case, the Court must essentially focus on international law, that is, it must interpret the Convention or other treaties concerning the protection of human rights. It is once again a question of establishing the scope of the guarantee offered by the Member State requesting the advisory opinion with respect to the treaty that is being interpreted. Having settled this point, it is necessary to compare the interpretation of the domestic law with the international law to determine to what extent there is a contradiction between it and the international commitment of the requesting State in the area of human rights. 

5.
In the instant case, it is especially important to determine whether, as has been stated, the request for the advisory opinion refers to the interpretation of the Convention or whether, on the other hand, what is being asked is the possibility of an interpretation of Costa Rican law. In the first case, the Court would have jurisdiction to answer and the request would be admissible; in the second, the interpretation requested would be outside the scope of Article 64 of the Convention and, therefore, outside the jurisdiction of the Court which would make the request inadmissible. 

6.
In order to resolve the problem thus presented, the Court must examine the issues which might be contained in the questions formulated by the Government to determine whether the questions refer to matters under its jurisdiction. To that end, it must be pointed out that the questions have been posed in such a way that they are conditioned one upon another, since the third question depends on the answer given to the second and the second on the answer to the first. In that way, according to the Government of Costa Rica, the first question is determinative and if it is not admissible, it would not make sense, given the manner in which the Government has presented the request, to respond to the others. 

7.
The Government posed the following questions: 

First:

Can it be assumed that the full and free exercise of the right protected by Article 14 of the American Convention on Human Rights is already guaranteed to all persons under the jurisdiction of the State of Costa Rica by virtue of the obligations assumed by our country under Article 1 of the Convention ? 

Second:
If the preceding question is answered in the negative, does the State of Costa Rica have an international legal obligation under Article 2 of the American Convention on Human Rights to adopt, in accordance with its constitutional processes, the legislative or other measures that may be necessary to give effect to the right of reply or correction set out in Article 14 of the Convention ? 

Third:

If it is decided that the State of Costa Rica is under the obligation to adopt the legislative or other measures that may be necessary to give effect to the right of reply or correction set out in Article 14 of the Convention, would it be proper to conclude that the term "law," which appears at the end of the first paragraph of said Article 14, is used in its broadest sense so as to encompass provisions of a regulatory type promulgated by executive decree, keeping in mind the instrumental character of such legal provisions? 

8.
In addition, in the considerations that gave rise to the opinion, the Government pointed out: 

The Government of Costa Rica requests the advisory opinion of the Inter - American Court of Human Rights inasmuch as there exists a doubt that should be resolved as to whether in Costa Rica anyone who is injured by inaccurate or offensive statements or ideas disseminated to the public by a medium of communication can exercise the right of reply established by Article 14 of the American Convention on Human Rights, or if that right can only be exercised once a formal law has been issued establishing the conditions for the specific exercise of such right.

9.
The Government, likewise, cited the first paragraph of Article 7 of its Constitution, which provides: 

Article 7. Public treaties, international agreements and concordats duly approved by the Legislative Assembly shall have a higher authority than the laws from their promulgation or from the day that they designate. 

10.
From the questions themselves as well as from the considerations which give rise to the request, as manifested by the Government, it is obvious that the legal problems posed in the request are related to the fact that in Costa Rica there is no law that establishes the conditions in which the right of reply or correction recognized by Article 14 of the Convention can be exercised. A doubt exists as to whether such a law is necessary in Costa Rica, given the aforementioned provision of its Constitution. 

11.
The central question is whether the right set out in Article 14 can be assumed as already guaranteed in its free and full exercise to all persons under the jurisdiction of the State of Costa Rica. Although it might be added that the question is posed in light of Article 1 of the Convention, it is not possible to answer it without express reference to the domestic law of Costa Rica since it concerns the system by which the international commitments of the State can be guaranteed in the domestic legal system. This requires a determination of whether in light of the domestic legal system of Costa Rica it is possible to give effect, on the

domestic plane, to a right already recognized in a treaty. 

12.
The question is not formulated in terms of the compatibility or incompatibility of a specific domestic law with the Convention, nor is it formulated in terms of the scope of the rights and duties established in the Convention, particularly in Article 14, in which case the response would be generally valid with respect to any State Party. In this sense, it is not expressly asked what, in our opinion, is beyond any doubt: for instance, whether the impossibility of exercising the right contained in Article 14 in any State Party is a violation of the Convention which could eventually be brought before the organs of protection established by the Convention. What is being sought rather is a determination of whether such rights are or are not guaranteed within the jurisdiction of Costa Rica. 

13.
The reference to Article 1(1) of the Convention does not change this conclusion since, in order to understand that the question refers to the nature of this Article and not to the domestic Costa Rican law, it is necessary to reformulate it by removing the respective references. We believe that reformulation is posible in certain cases, always taking into account the mission that the Convention confers on the Court, which is "as extensive as may be required to safeguard such rights, limited only by the restrictions that the Convention itself imposes" (Proposed Amendments to the Naturalization Provisions of the Constitution of Costa Rica, Advisory Opinion OC-4/84 of January 19, 1984. Series A No. 4, para. 25). In this case, however, such a reformulation does not appear necessary since the immediate international enforcement of the rights recognized by Article 14 is beyond doubt and has not been questioned by Costa Rica. 

14.
Nor does it have anything to do with the self - executing nature of the Convention or with the role which the Convention plays in the legal system of the States Parties. Notwithstanding the reference to this problem made in the considerations which give rise to the request, this question has not been raised. Furthermore, the self executing nature of a treaty is, in general and unless there is a special provision on the matter, a problem of domestic and not international law, since it is a matter of whether such treaty acquires, given the specific domestic mechanics of its approval, the nature of a domestic norm. 

15.
We believe, therefore, that the first question cannot be answered by means of an interpretation of the Convention but rather only with regard to the domestic law of Costa Rica. The Court must especially take into consideration its Constitution and the power of the Constitution or the approval of the Legislative Assembly to give effect to treaties in which Costa Rica is a party, as well as the competence of its courts to apply them. That is a function of the domestic organs of Costa Rica and is outside the scope of the jurisdiction of the Court. 

16.
If the first question is inadmissible for the reason given, and can not be answered, the other two, intimately tied and dependent on a response to the first, are also inadmissible. We, therefore, believe that the reformulation by the Court which allowed it to avoid any pronouncement on the domestic law of Costa Rica was not necessary in this case and the proper course would have been to declare the request inadmissible and to refrain from answering. 

17.
The normal consequence of our disagreement on the question of admissibility would be to abstain on the substantive part of the opinion rendered by the Court. However, within the context of this opinion, we believe we cannot avoid voting in favor of the conclusions of the opinion for the following reasons: 

A.
Article 15(1) of the Rules of Procedure of the Court expressly states that the vote of each judge shall be "either in the affirmative or the negative; abstentions shall not be permitted." That rule entirely eliminates the possibility of abstaining on the substantive part of the opinion. 

B.
As has been stated, we have no doubt whatsoever regarding the international enforceability of the obligations assumed under Article 14, as they have been analyzed by the Court in its opinion and with which we are in agreement. 

C.
Even though we have disagreed, for the reasons expressed, with the Court's exercise of its power to reformulate advisory opinion requests that are submitted to it, we recognize that in the present case reformulation did not lead the Court to consider matters, such as the interpretation of domestic law, which are outside its jurisdiction and we also recognize that the opinion is limited to the analysis of the Convention for which the Court has full competence 
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