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(Translation)

DECLARATION OF JUDGE PEDRO NIKKEN 

1.
I have concurred in the decision of the Court and I agree as much with the analysis as with the conclusions of this Advisory Opinion because I think that it expresses the truest interpretation of the American Convention on Human Rights. I have thought it useful, however, to draft a declaration that specifies some aspects both on the grounds and on the scope of the interpretation of the Court that are implicit, in my view, in the Opinion. 

. . . 

2.
With respect to the grounds, I believe that the Court's conclusions must be linked to the premise from which they spring, such as the contrast between the text of Articles 13 and 29 of the Convention, on the one hand, and a certain type of licensing of journalists, on the other. 

3.
The American Convention, as the Court has stated, defines in the broadest possible way freedom of expression, which includes, under Article 13, the right of each individual to seek and impart information through the medium of one's choice. A text that is so categorical cannot coexist logically with a legal regime that authorizes the seeking of information and its dissemination through the mass media to only a limited group of persons, such as the members of an association of journalists and that thus excludes the majority of the population from that activity. 

4.
As the Court emphasized, the text of the Convention offers a broader guarantee than that of other similar treaties, not so much because it grants more powers to the individual but rather because it authorizes fewer restrictions on him. In fact, the Convention does not even use this latter expression. It is limited to indicating that there will be liability when, in exercise of freedom of expression, laws are broken that are necessary to safeguard the rights or reputations of others, national security, public order or public health or morals. 

5.
In this respect, I believe to be true what was mentioned in the public hearings in the sense that because the American Convention is broader than the other treaties, what is legitimate under the International Covenant of Civil and Political Rights or under the European Convention on Human Rights may not be legitimate in this hemisphere because it does not conform to the American Convention. One only has to recall the special regulation of the death penalty contained in Article 4 or the right of reply of Article 14 to find evidence of that circumstance. This is not surprising as the establishment of the international regime for the protection of human rights reveals that, frequently, the latest treaties are broader than their predecessors and that it is easier to conclude more advanced treaties where fewer cultural and political differences exist among the States that negotiate them. Nor is it surprising, then, that the American Convention, signed almost twenty years after that of Europe and covering only the American Republics, is more advanced than the latter and also than the Covenant, which aspires to be an instrument that binds all of the governments of the planet. 

6.
On the other hand, the compulsory licensing of journalists, conceived in the terms in which it was presented to the Court, represents an extreme regime because: 

A.
The acts considered by the law as those pertaining to the practice of journalism can only be complied with by members. In this way, under several of the licensing laws that exist in the hemisphere, it would be enough for a person to "disseminate" by himself, "through a medium of (his) choice" -press radio or television- information that he "sought" freely, in order to be in violation -including penal- of the illegal practice of journalism. I believe that any interpretation of the Convention to the effect that such a hypothesis is authorized by the treaty does not conform to what it literally says. 

B.
The Association is only open to graduates of journalism schools, even if they don't practice the profession, and moreover in some cases to those who, lacking an academic title, have shown, in the judgment of the Association, that they have practiced journalism for a fixed number of years before the licensing law came into force. In this way, the advantages that are gained in belonging to the Association do not depend on whether one is now practicing journalism and, in some cases, whether one has ever practiced it. It does not appear logical that a person can belong to the Association who is not truly a journalist while the possibility of access is closed to those who might perform, on the practical level, a journalistic activity that would benefit the community. It would, on the other hand, be logical to authorize such access because the laws have admitted that there are journalists who lack a university degree which accredit them as journalists and who have a right to enroll in the Association, but limit that recognition to those who were in such a position before the law came into force. Why this limitation in an activity that profoundly involves an inherent right of each individual? 

7.
I believe that the conclusions of the Court derive from that contrast between the vast protection afforded by the Convention and the exaggerated exclusivity of licensing; but I do not believe that this is per se contrary to the Convention, even in the case of journalists and even if the licensing is compulsory. What happens is that, if compulsory licensing is going to be established for a profession whose exercise involves that of a right of each individual, access to the association cannot be restricted in terms such as are found in various laws of the hemisphere. Neither do I believe that isolated acts in the sole exercise of freedom of expression should be considered as exercising the practice of journalism -a notion that involves a certain stability. In this sense, if what is desired is to subject journalism to the licensing applicable to other professions, it should be done by adapting the association's regime, not to the characteristics of those other professions but to those proper for the exercise of that occupation, which includes that of freedom of expression. 

. . . 

8.
As to the scope of the Opinion of the Court, I believe, in the first place, what the Opinion itself states should be underlined in the sense that the compulsory licensing of journalists, if it does restrict, does not suppress freedom of expression in such a way that the Opinion be interpreted as considering that in the countries where compulsory licensing exists, there is, for this fact alone, no freedom of expression. This observation is particularly valid with respect to Costa Rica, the seat of the Court and inevitable term of reference of the democratic institutions of Latin America, which presented this request as one more expression of its commitment to the rule of law and of respect for the Convention. 

9.
In the second place, I do not believe that the Opinion of the Court can be interpreted as taking a position on the relationship between the mass media enterprises and those who work for them. With respect to the strictly labor question, the Court has not made any pronouncement and I believe that the activities of unions to obtain worthy and satisfactory working conditions cannot be considered other than necessary and plausible. 

10.
With reference to the part more strictly journalistic, that is, that relating to the respect that the journalist merits, even if opposed to the editorial line of the means of communication where he works, especially with respect to the veracity of the information that he collects and which is published under his responsibility, I believe it necessary to underline what has been said by the Court in the sense that "the freedom and independence of journalists is an asset that must be protected and guaranteed." I think that licensing can fill a role towards that end, although I also believe that it is not the only way to obtain it. One can conceive of a statute having legal force that would protect those who truly practice journalism when faced with improper commands of their employers, without the necessity of recurring to a licensing scheme that protects those enrolled in the association even if they don't work as journalists, but restricts inscriptions and unnecessarily limits the rights of the majority. In addition, it has not been shown that licensing is the most effective means for the protection of journalists, nor that where such licensing exists there are no longer abuses by the owners of newspapers. 

11.
I do not believe, however, that the pure and simple suppression of licensing laws in those countries where it exists would lead necessarily to an improvement of the real possibilities of expression and information. A weak trade union, without a statute to guarantee its independence, can be the context through which "private controls" are established as indirect means, barred by Article 13(3), "tending to impede the communication and circulation of ideas and opinions." I do not believe that it would be fair or prudent to interpret the Opinion of the Court as indicating that licensing limits freedom of expression and that it is enough to eliminate licensing in order to reestablish automatically that freedom, because such a statement is not true. The mere suppression of licensing can lead to granting greater power " private controls " to the few owners of the press, without any benefit for society and without any certainty that access to the means of dissemination will be opened for those not licensed. It may rather encourage a situation in which the journalist has no say, vis-à-vis his superior, regarding his activities, even if they might tend to violate the ethics of the profession, which could also lead to a violation of the values preserved by Article 13(2). 

12.
I therefore think that the Opinion of the Court has the advantage in this case of being characteristically a means to "assist States... to comply with and to apply human rights treaties without subjecting them to the formalism... associated with the contentious judicial process." (Restrictions to the Death Penalty (Arts. 4( 2) and 4(4) American Convention on Human Rights), Advisory Opinion OC-3/83 of September 8, 1983. Series A No.3, para. 43). In that perspective, I think that the Opinion can fill a very useful role in so far as it could result in a point of departure in order that the States Parties where compulsory licensing laws exist can, to the extent necessary and in compliance with Article 2 of the Convention, adopt "legislative or other measures" to adapt the professional regulation of journalism in such a way that, maintaining or reinforcing provisions designed to preserve the freedom and independence of journalists, it does not unnecessarily or unduly restrict the right of each individual to seek, receive and impart information and ideas by any means of his choice and that of society to receive information from every source. 
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