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 (Translation)

SEPARATE VOTE OF 

JUDGE RODOLFO E. PIZA E. 

I have concurred with the opinion of the majority of the Court in its Conclusions Nos. 2, 3 and 5. I disagree partially with Conclusions Nos. 1 and 4, and I add a sixth conclusion in order to deal with matters not considered by the principal opinion. Therefore I set forth my separate opinion as follows: 

CONCLUSIONS: 

With regard to Article 20 of the Convention: 

1(a)
That the right to nationality recognized by Article 20 of the Convention is not involved in general in the draft constitutional amendment involved in this opinion. 

1(b)
Nevertheless, in paragraph 1 of the Article, according to which " every person has the right to a nationality, " this right is involved in the cases to which my separate opinion refers in Nos. 4 and 6 below. 

With regard to Articles 1(1), 24, 20(1) and 17(1), (2) and (4) of the Convention: 

2.
That it is not a discrimination contrary to the Convention to stipulate preferential conditions for obtaining Costa Rican nationality through naturalization, in favor of Central Americans, Ibero-Americans and Spaniards as compared to the other foreigners. [Art. 14(2), (3) and (4) Const., Art. 14 (2) and (3) of draft.] 

3.
That it is not a discrimination contrary to the Convention to limit that preference to Central Americans, Ibero-Americans and Spaniards by birth, and not by naturalization (idem cit.). 

4(a)
That it is not a discrimination contrary to the Convention to stipulate among the requirements for obtaining Costa Rican nationality by naturalization the ability to speak the Spanish language so as to be able to communicate in that language and to swear to respect the Constitutional order of the Republic. (Arts. 15 Const. and draft). 

4(b)
But it is a discrimination contrary to the Convention to require such knowledge of the Spanish language to be able to read and write it as well as the additional requirement of submitting to a comprehensive (sic) examination on the country's history and values (idem cit.), even though such discrimination does not stem from the very text of the standard proposed, in its literal meaning, but because its sense of finality leads, and its foreseeable and normal application would lead, in practice, to arbitrary exclusions and distinctions among specific individuals and groups of persons. 

4(c)
On the other hand, it is not, in itself, a discrimination contrary to the Convention, although it does not seem to be an institutional step forward, to replace the present material requirements of residence or domicile, only qualified as "residence and stable and effective connection with the national community, in accordance with regulations established by law," which the draft eliminates, by the purely formal requirements of "official residence," which it establishes. [Arts. 14(2), (3) and (4), and 15 Const., Arts. 14(2) and (3), and 15 of the draft.] 

5(a)
That it is a discrimination incompatible with Articles 17(4) and 24 of the Convention to stipulate preferential conditions for naturalization through marriage in favor of only one of the spouses. [Art. 14(5) Const., Art. 14(4) of the draft.] 

5(b)
Nevertheless, this discrimination would be overcome in this regard through the motion of the Special Committee which proposes replacing the concept of "foreign woman" by that of  "foreign person." ( Art. 14(4) motion.] 

I add the following: 

6(a)
That conditioning the concession of voluntary naturalization through matrimony on additional requirements of two years of matrimony and of residence in the country concurrently [Art. 14(5) Const., Art. 14(4) draft] is not in itself a discrimination contrary to the Convention, although it is a hardly convincing regression. 

6(b)
On the other hand, that proposition does seem to be directly incompatible with the right to nationality recognized by Article 20(1) of the Convention, in itself, and also in relation to the principles of unity of the family implied in the rights established in paragraphs 1 and 2 of Article 17, by imposing for two years an unreasonable impediment and a serious obstacle to the natural interest of the spouses in the strengthening of that family unity (idem cit.). 

6(c)
Moreover, it does seem to be a discrimination contrary to the Convention and a factor incompatible in itself with the aforementioned rights to nationality and to family unity, and with the specific interest of the international community in progressively eliminating possible cases of statelessness, to extend the additional requirement of two years of marriage and residence concurrently to the spouse who, due to his or her marriage with a Costa Rican, loses his or her nationality, especially because the Constitution already automatically grants him or her status as a national. [Art. 14(4) motion.] 

6(d)
It is also a discrimination contrary to the Convention and an incompatibility in itself with the aforementioned rights to nationality and to unity of the family established in it, to combine, as the Committee wishes, the requirements of two years of marriage and residence concurrently, with the loss of the nationality of the foreigner who marries a Costa Rican, thus excluding himself from any preference to obtain "voluntary " naturalization through marriage with a Costa Rican, who does not for that reason lose his original nationality. [Art. 14(4) motion.] 

REASONING:

1.
With the differences set forth regarding Conclusions Nos. 1 and 4 of the principal opinion, and certain few basic differences that I shall indicate in each instance, I agree basically with almost all of the reasoning of the majority, with whom in general I do not have basic differences but rather differences of emphasis and explicitness born of my old inclination to have the Court, in performing its duties, especially its advisory duties, gradually abandon the traditional reluctance of all Courts of Justice to state principles, doctrines, and criteria of interpretation that are not those indispensable for resolving each specific case it considers, and plunging forward on the pretext of such consideration, to establish its more far-reaching mission of creating jurisprudence with the audacity, breadth, intensity and flexibility that are possible without any restriction other than the impassable limits of its competence-- and a little beyond that, if possible !

I.
Criteria of Interpretation
2.
In this regard, in my opinion, both the principles of interpretation established in the Vienna Convention on the Law of Treaties, and those stemming from Article 29 of the American Convention, correctly understood above all in the light of the law on human rights, serve as a basis for the application of criteria of interpretation and even of integration that are principles, ends, and established for the greatest protection of the rights established. These criteria in one way or another have been utilized by the Court. [See for example OC-1/82 (paras. 24-25, 41); OC-2/82 (paras. 27 ff., sp. 27, 29, 30-31); OC-3/83 (paras. 50, 57, 61, 65-66 ), as well as my separate opinion in the case "Gallardo et al.," (par. 21).] These criteria also point to the need to interpret and integrate each standard of the Convention by utilizing the adjacent, underlying or overlying principles in other international instruments, in the country's own internal regulations and in the trends in effect in the matter of human rights, all of which are to some degree included in the Convention itself by virtue of the aforementioned Article 29, whose innovating breadth is unmatched in any other international document. 

3.
With regard to my separate opinion, I invoke as of special importance first of all the principle that human rights are progressive and expansive in addition to being requirable. These features require the consequent interpretative approach and, therefore, they impose the need to consider in each instance not only the meaning and scope of the very standards interpreted in their literal text, but also their potential for growth, in my judgment put in the form of legislated law by Articles 2 and 26 of the American Convention, among other international instruments on the subject, the first for all rights, and the second in terms of the so-called economic, social and cultural rights. In fact, in accordance with those articles: 

Article 2. 
Domestic Legal Effects 


Where the exercise of any of the rights or freedoms referred to in Article 1 is not already ensured by legislative or other provisions, the States Parties undertake to adopt, in accordance with their constitutional processes and the provisions of this Convention, such legislative or other measures as may be necessary to give effect to those rights or freedoms. 

Article 26. 
Progressive Development 


The States Parties undertake to adopt measures, both internally and through international cooperation, especially those of an economic and technical nature, with a view to achieving progressively, by legislation or other appropriate means, the full realization of the right implicit in the economic, social, education, scientific, and cultural standards set forth in the Charter of the Organization of American States as amended by the Protocol of Buenos Aires.

4.
It should be remembered with regard to Article 2 that the States Parties undertook along with the duty "to respect the rights and freedoms recognized" in the Convention, the duty "to ensure... the free and full exercise of those rights and freedoms" [Article 1(1)], which must be interpreted, in the light of Article 2, as also the commitment to "adopt...such legislative or other measures as may be necessary to give effect to those rights or freedoms" Thus, to the negative duty of not failing to respect there is added the positive one of ensuring and, therefore, of continuing to ensure those rights and freedoms increasingly better and more efficiently. It would certainly be absurd and not desired by the Convention to intend for that positive duty always to involve specific penalties for noncompliance; the truth is that such positive duties do not necessarily involve "subjective rights" with the specific scope of that expression, i.e., rights requirable in themselves, through a specific "action of restitution" ; but it is obvious that if they are "rights," they at least bring about, from the legal standpoint, a sort of "reflex action" in the style, e.g., of the action to declare void, linked in domestic public law to the so-called "legitimate interests," which make it possible to oppose any of the State's measures that tend to disavow, restrict, or overlook them, or to grant them to others with discrimination, or that have such results. 

5.
All of this obliges me, in the context of the inquiry, to examine the matter of whether the draft constitutional amendment, by reducing in specific ways the rights now enjoyed by foreigners to be naturalized in Costa Rica may not be in contradiction with the right assumed by that State to develop human rights progressively, in the case of the right to a nationality established by Article 20(1) of the Convention, as well as the more specific problem of whether restriction of the opportunities already granted for naturalization through matrimony is seriously encumbering the duty progressively to ensure the rights of the family established in Article 17 of the Convention, particularly in its paragraphs 1 and 2, according to which: 

Article 17. 
Rights of the Family 


1. The family is the natural and fundamental group unit of society and is entitled to protection by society and the state. 


2. The right of men and women of marriageable age to marry and to raise a family shall be recognized, if they meet the conditions required by domestic laws, insofar as such conditions do not affect the principle of nondiscrimination established in this Convention.

6.
Moreover, the mention of Article 26 of the Convention comes out of my conviction that the difference between civil and political rights and economic, social and cultural rights follows merely historical reasons and not juridical differences among them. Thus, in fact, the important thing is to distinguish, with a technical legal criterion, between fully requirable subjective rights, i.e., "directly requirable in themselves," and progressive rights, which in fact behave rather like reflected rights or legitimate interests, i.e., "indirectly requirable," through positive political demands or pressure on the one hand and through legal actions to disavow what is set up against them or what is given them on the basis of discrimination. The specific criteria for determining in each instance whether one set or another of rights is involved are circumstantial and historically conditioned; but it can be stated that, in general, whenever it is concluded that a specific basic right is not directly requirable in itself, one is facing a right that is at least indirectly requirable and that can be progressively materialized. This is why the principles of "progressive development" contained in Article 26 of the Convention, although they refer literally to the economic, social, educational, scientific, and cultural standards contained in the Charter of the Organization of American States, should in my judgment be understood to be applicable to any of the "civil and political" rights established in the American Convention, to the extent and in the ways in which they are not reasonably requirable in themselves, and vice versa, that the standards of the Convention itself may be understood to be applicable to the so-called "economic, social and cultural rights," to the degree and in the ways in which they are reasonably requirable in themselves (as occurs, e.g., with the right to strike). In my opinion, this flexible and reciprocal interpretation of the Convention's standards with other international standards on the subject, and even with those of national legislation, is consistent with the "standards of interpretation" of Article 29 thereof, applied in accordance with the aforementioned criteria of principles and ends. 

7.
Another important derivative from the criteria adopted leads me to the personal conclusion, concerning which, as concerning the others, I have no right to interpret that of my colleagues, that, from the standpoint of the law of human rights, the standards consulted --in this instance, the proposed constitutional amendments-- not only should be examined from the standpoint of their literal text and purely regulatory context, but also in terms of their application to specific cases. In this sense, I am not unaware of the validity of the thesis in principle that, when the standard in itself is compatible with the Convention, any violations of the latter to which its application might lead would not invalidate the standard itself, but rather would constitute violations of conduct independent of the former. Nevertheless, this thesis in principle must be given an important shading: I believe, that in certain hypotheses, even though and when the standard does not "necessarily" involve a violation of the Convention, in which case it would be obvious that it would be invalidated in itself, it would also be incompatible with the former when, due to the defectiveness or vagueness of its text, or due to the purposes or criteria that objectively inspire it, its "normal" and "foreseeable"  application would lead to such a violation, because it is obvious that this would be the conduct "desired" by the standard itself. Thus, upon studying the inquiry of the Costa Rican Government, I would take into account this aspect, which is very important to me, of the pertinent standards of interpretation. 

II.
The Principles of Equality and Nondiscrimination
8.
In general, I share the reasoning in the majority opinion on the different areas of application corresponding to Articles 1(1) and 24 of the Convention, the former by establishing and determining the principles of equality and nondiscrimination that constitute specifically the rights established therein, and the latter by creating a sort of independent right to equality and nondiscrimination, which functions as a criterion for all the subjective rights, i.e., even those not based on or established in the Convention. I also agree with the conclusion in principle that not every inequality or distinction is illegal or, therefore, discriminatory, for whose determination it is necessary to resort to more or less objective criteria of reasonability, proportionality, and justice (see principal opinion, paras. 53-59). Nevertheless, for a more objective and clear justification of the application of necessarily indeterminate concepts like those mentioned, I consider it useful to add the following explanation: 

9.
In the first place, that very difference of assumptions and areas of application suggests the need to establish whether the criteria of equality and nondiscrimination of Article l(l)'s general character are the same as those of Article 24. For it could be argued that the basic rights and freedoms guaranteed directly by the Convention and the other subjective rights, left to the domestic jurisdiction of each state, are not equally important, for which reason possible inequalities or discriminations with regard to certain ones and certain others would not be equally serious. Nevertheless, I believe that, despite those differences in degree or intensity between certain rights and certain others, there is no valid reason for attributing different meanings to the concepts of equality and nondiscrimination in one case and the other. This is true in the first place because the Convention did not attribute different meanings to them, but rather in Article 24 it merely did not define them fully. This leads to the assumption that it merely was referring to the content that is defined in Article 1. It is true in the second place because Article 24 does establish equality and nondiscrimination as independent rights protected by the Convention, which implies that, as such, they are fundamental rights ensured by international law, which causes them to be qualified by Article 1, and which implies that there is no justification for asserting that they are not qualified with the same amplitude and intensity. Put in another way, the States Parties to the Convention, upon undertaking "to respect the rights and freedoms recognized therein and to ensure to all persons subject to their jurisdiction the free and full exercise of those rights and freedoms, without any discrimination..." also assumed that obligation with regard to the independent right to equality and nondiscrimination established by Article 24 of the Convention, so that there is no reason to assume that the concepts of equality and nondiscrimination in the latter article are less precise or more flexible than those in Article 1. 

10.
In the second place, it appears clear that the concepts of equality and nondiscrimination are reciprocal, like the two faces of one same institution. Equality is the positive face of nondiscrimination. Discrimination is the negative face of equality. Both are the expression of a juridical value of equality that is implicit in the very concept of law as an order of justice for the common good. Equality became part of international law when constitutional law, where it originated, had already succeeded in overcoming the original mechanical feeling of "equality before the law," which called for identical treatment for everyone in every situation, and which, in its exercise, came to deserve being called " the worse of the injustices, " and succeeded in replacing it with the modern concept of "juridical equality," understood to be a measure of justice that provides for reasonably equal treatment to everyone in the same circumstances, without arbitrary discrimination and recognizing that inequalities merit unequal treatment. In this sense "juridical equality" calls for the right of people to share in the common good under general conditions of equality without discrimination; and nondiscrimination involves that same juridical equality from the standpoint of the right not to be treated unequally, i.e., not to be subject to differences, duties, burdens, or restrictions that are unfair, unreasonable, or arbitrary. For historical reasons, the weight of the inequalities has caused juridical equality to be defined in international law basically through the concept of nondiscrimination. 

11.
This concept of nondiscrimination is characterized, although not defined, in the American Convention only in Article 1(1), whereby: 

Article 1.
Obligation to Respect Rights 


1.
The States Parties to this Convention undertake to respect the rights and freedoms recognized herein and to ensure to all persons subject to their jurisdiction the free and full exercise of those rights and freedoms, without any discrimination for reasons of race, color, sex, language, religion, political or other opinion, national or social origin, economic status, birth, or any other social condition.

12.
The literal expression of this principle in the Convention's text ("without any discrimination”, "sin discriminación alguna" “sem discriminação alguma”, "sans distinction aucune," in the English, Spanish, Portuguese, and French texts) requires that the question be posed in terms similar to those which led the European Court of Human Rights to the following doctrinal argumentation, which is cited in paragraph 56 of the majority opinion, and which I set forth below: 

10.
In spite of the very general wording of the French version ("sans distinction aucune"), Article 14 does not forbid every difference in treatment in the exercise of the rights and freedoms recognised. This version must be read in the light of the more restrictive text of the English version (without discrimination"). In addition, and in particular, one would reach absurd results were one to give Article 14 an interpretation as wide as that which the French version seems to imply. One would, in effect, be led to judge as contrary to the Convention every one of the many legal or administrative provisions which do not secure to everyone complete equality of treatment in the enjoyment of the rights and freedoms recognised. The competent national authorities are frequently confronted with situations and problems which, on account of differences inherent therein, call for different legal solutions; moreover, certain legal inequalities tend only to correct factual inequalities. The extensive interpretation mentioned above cannot consequently be accepted. 

It is important, then, to look for the criteria which enable a determination to be made as to whether or not a given difference in treatment, concerning of course the exercise of one of the rights and freedoms set forth, contravenes Article 14. On this question the Court, following the principles which may be extracted from the legal practice of a large number of democratic States, holds that the principle of equality of treatment is violated if the distinction has no objective and reasonable justification. The existence of such a justification must be assessed in relation to the aim and effects of the measure under consideration, regard being had to the principles which normally prevail in democratic societies. A difference of treatment in the exercise of a right laid down in the Convention must not only pursue a legitimate aim: Article 14 is likewise violated when it is clearly established that there is no reasonable relationship of proportionality between the means employed and the aim sought to be realised. 


In attempting to find out in a given case, whether or not there has been an arbitrary distinction, the Court cannot disregard those legal and factual features which characterise the life of the society in the State which, as a Contracting Party, has to answer for the measure in dispute. In so doing it cannot assume the role of the competent national authorities, for it would thereby lose sight of the subsidiary nature of the international machinery of collective enforcement established by the Convention. The national authorities remain free to choose the measures which they consider appropriate in those matters which are governed by the Convention. Review by the Court concerns only the conformity of these measures with the requirements of the Convention. [Eur. Court H.R., Case "Relating to Certain Aspects of the Laws on the Use of Languages in Education in Belgium" (Merits), Judgment of 23rd July 1968, pp. 34-35.] 

13.
In order to provide a clearly objective differentiation between the arbitrary discrimination proscribed by the Convention and legitimate differences that are wholly of each State's competence and that are not apt to give rise to incompatible standards or, in such a case, behavior violating the human rights established in the Convention, I believe that the concept of discrimination, with whose general definition in the majority opinion I agree, should be characterized in terms of three basic criteria, which I will call "reasonability," in terms of the nature and purpose of the right or institution it characterizes; "proportionality," with relation to the principles and values involved in the over-all system to which that right or institution belongs; and "suitability," to the historical, political, economic, cultural, spiritual, ideological, and similar circumstances of the society in which it functions. 

14.
In accordance with the criterion of "reasonability," a distinction, for one of the reasons listed in Article 1(1) of the Convention or of the similar reasons implied therein, would be discriminatory and, therefore, illegal, when it was contrary to the principles of fair reason, justice, and the common good, applied reasonably to thecorresponding standard or behavior, in terms of the nature and purposes of the right or institution, which that standard or behavior concerns. The characterization of those criteria of reasonability in each specific instance is a task of determining what is to be done upon interpreting and applying the right, making use, indeed, of the most objective mechanisms possible and suiting them to those principles. 

15.
In accordance with the criterion of "proportionality," a distinction, even though it is reasonable in terms of the nature and purposes of the specific right or institution in question, would be discriminatory if it was not in accord with the logical position of that right or institution in the unity of the corresponding over-all juridical system, i.e., if it did not fit harmoniously into the system of principles and values that objectively characterized that system as a whole. Thus a reasonable distinction in the matter of granting nationality that could be objectively justified in accordance with the nature and purposes of that specific institution could always be discriminatory and, therefore, illegal, if, examined in the light of the principles and values of the Convention as a whole, it was contradictory to those principles, as would occur, e.g., if it were based on standards of racial discrimination, because such standards are absolutely repudiated by international law.

16.
Finally, in accordance with the criterion of "suitability," a distinction, even though reasonable and based on the reasoning in the two preceding paragraphs, may still be discriminatory and illegal in view of the relative historical, political, economic, social, cultural, spiritual, ideological, and similar circumstances of the specific society in which the standards or behavior questioned occur or produce their effects. In this regard, it is possible for certain restrictions or preferences, for example, for reasons of educational level, reasonable, proportioned, and justifiable in a developed society in that field, could be unacceptable in a society with a high illiteracy index: it is obvious that, in the light of democratic principles, the requirement to be able to read and write in order to participate in elections or to be elected could not be characterized as the same in a society in which the bulk of the population is illiterate as in one in which it is not. 

III.
Application of the Foregoing to the Inquiry in General
17.
In the first place, I agree with the majority in not harboring doubts regarding the Costa Rican State's sovereign right to grant or deny its nationality to any foreigner or, therefore, to impose conditions of residence or domicile or of stable and effective connections with the nation. In this sense, I can think of no valid reason to examine, much less to object to, from the standpoint of human rights, the general conditions and periods proposed for domicile or residence, or those in effect. Although perhaps it is not superfluous to say that the residence periods in the present Costa Rican Constitution sound more reasonable than those proposed, in the light of worldwide trends in the field of human rights, they are even broader than those of the great majority of the hemisphere's constitutions. 

18.
In the second place, I also agree with the majority that one cannot characterize as illegal the inequalities or distinctions resulting both from the present Constitution [Art. 14 (2), (3) and (4)], and from the proposed amendments [Art. 14(2) and (3)], upon setting more favorable time periods for the naturalization of Central Americans, Ibero-Americans, and Spaniards than those established for other foreigners. This is because, as paragraph 61 of the principal opinion states, it seems clear that it is in accordance with the nature and purposes of granting nationality to favor those who objectively have with the Costa Ricans much closer historical, cultural and spiritual ties, which lead to the assumption that they will incorporate themselves into the national community faster and more simply and that they have a more natural identification with the beliefs, values, and institutions of Costa Rican tradition, which the State has the right and duty to preserve. 

19.
For the same reason, I also agree with the belief that the difference made between native-born Central Americans, Ibero-Americans and Spaniards on the one hand and those who have been naturalized on the other hand is reasonable and legal. But I do not agree with the reticence of the majority reflected in paragraph 61 of the principal opinion. This is because, in my judgment, it is appropriate to assume that in general, the incorporation and identification of native-born citizens of sister nations in terms of history, culture, language, religion, traditions, institutions, and shortcomings themselves, must occur more spontaneously and naturally.  This may not be as true for other countries and communities, but in the case of the Central American community and of the broader Ibero-American community, including Spain, it is a permanent and tangible historical reality, the closest imaginable thing to one single nation and one single nationality separated but not divided by accidental circumstances. To legally recognize that community is as legitimate as it is to grant nationality to the children of nationals born abroad, because in both cases the national identity comes to them from the cradle: "Salamanca does not provide what nature does not give," as the Spanish refrain drawn from an age-old tradition proclaims! 

20.
Nevertheless, it might not be superfluous to indicate a complementary concern that, for the sake of a more complete adjustment in the Costa Rican system to the nature and purposes of nationality, it would be desirable to leave to ordinary legislation the possibility of anticipating exceptions to the system's rigidity, which would take care of special circumstances, such as, for example, the circumstances of foreigners naturalized in those countries since their childhood or residents in those countries since their childhood, who should be assumed to have assimilated the culture and values of their community to practically the same degree as the native-born. 

21.
Differing with the main opinion, I consider it a very different matter to include in the draft amendment to Article 15 of the Constitution rigorous additional requirements to obtain Costa Rican nationality: specifically those of knowing the Spanish language and of submitting to a comprehensive (sic) examination on the history of the country and its values. I analyze these requirements later in light of the interpretation given by the majority, and further developed by myself, to the principles of equality and nondiscrimination with relation to the right to a nationality. 

22.
With regard to the requirement included in the draft amendments to "speak, read, and write the Spanish language," the first matter to be examined is whether this requirement constitutes "discrimination for reasons of...language," which is expressly proscribed by Article 24 and by the standards of Article 1(1) of the Convention, in the sense already stated of an "unreasonable and disproportionate discrimination" in accordance with the nature and purpose of the right to a nationality with its inclusion in the law of the Convention as a whole, and with the circumstances of the society in which it is designed to function. 

23.
In principle, I share the concern expressed in the draft constitutional amendment in question that, since Spanish is the official language of the country, it is desirable that all Costa Ricans know it and be able to communicate in that language. Nevertheless, equality and nondiscrimination cannot function in a vacuum nor, therefore, without the specific conditions of the society in which the people live. In this regard, my concern comes from the fact that there are among the country's own native-born people persons and substantial communities that do not know Spanish or that do not know it well and that do not even speak that language as their native tongue: Indian communities that, although they are small and isolated, retain their ancestral languages and even resist learning or having to use the official one; and there is an important Costa Rican community of Jamaican origin that retains its language and many of whose members at least have problems in expressing themselves correctly in Spanish. Of course, the Costa Rican State, aware of the desirability and even the duty of preserving the native cultures and the rights of minorities in the country, is conducting programs of instruction and for promotion of the culture in the Indian languages and, recognizing its cultural situation, has provided courts and public bureaus with official interpreters of those native or minority languages. 

24.
Nevertheless, it does not appear unreasonable, disproportionate, or arbitrary to require persons desiring to acquire Costa Rican nationality to know the official language well enough to communicate in it, without which language it would be little less than impossible to carry on friendly relations, assimilate its culture and tradition, understand and perform their civic and legal duties, and exercise their rights, in brief, to integrate themselves fully into the nation in accordance with the excellent constitutional definition of domicile as "residence and stable and effective connection with the national community." (Art. 15(2) Constitution.) 

25.
What would in my judgment indeed be in conflict with human rights law, and specifically discrimination in the terms of the Convention, would be to carry that language requirement to the extremes of the draft in question "to know how to speak, write and read the Spanish language." (Art. 15 draft.) This is because it is not reasonable, in terms of the nature and purpose of nationality, as they are described in this opinion and in the principal opinion, to restrict that privilege for reasons of educational level --which has little or nothing to do with integration into the national community-- and because, moreover, in the light of the clearly restrictive and distrustful feeling the draft shows, as well as the atmosphere by which it has been surrounded since before its birth, and of the very context of the amendments proposed, it is reasonable to expect in its foreseeable and normal application, rigorous application of academic standards implemented to reduce the granting of nationality to persons of high intellectual quality and, perhaps, even a heroic boldness. In this regard, I dissent from the reasoning set forth in paragraph 63 of the principal opinion. 

26.
Similar reasons related both to the standard in itself and to its foreseeable and normal application lead me to state, also dissenting from the majority reasoning in that same paragraph 63 of the principal opinion, that the draft's proposal to require as a condition for naturalization, taking a "comprehensive examination on the history of the country and its values" seems to me unreasonable and disproportionate and, therefore, discriminatory in the sense prohibited by the Convention. The memory of similar practices for granting the vote in the United States (to know the Constitution), which for years allowed the exclusion of southern Negroes, which practices that country's Supreme Court finally declared unconstitutional because they were discriminatory, makes it unnecessary for me to comment further. 

IV.
Application of Naturalization through Matrimony
27.
I have concurred with the majority, for the very reasons they set forth in paragraphs 64 through 67 of the principal opinion, in Conclusion No. 5 [No. 5(a) of this separate opinion], that both the present version of the Constitution [Article 14(5)] and the proposed amendment [Article 14(4)] involve a discrimination that is illegal, and, therefore, contrary to Articles 24 and 17(4) of the Convention, by restricting the privilege of so-called "naturalization through marriage" to foreign women who marry Costa Ricans, denying it under the same circumstances to men without any justification that is acceptable from the standpoint of human rights. In this regard, I have limited myself to bringing together in the expression of my own opinion the recognition that is aptly made in paragraph 67 of the principal opinion to the effect that the substitute motion suggested by the Special Committee satisfactorily overcomes that discrimination. [Conclusion No. 5(b), supra.] 

28.
On the other hand, I do not share the reasons or the conclusions of the principal opinion related to other aspects of the regulations proposed for naturalization through marriage, either in the draft constitutional amendments or in the substitute motion in question [Art. 14(5) Const.; Art. 14(4) draft and motion]: 

PRESENT CONSTITUTION: 

Article 14. 
The following are Costa Ricans by naturalization: 

5)
A foreign woman who by marriage to a Costa Rican loses her nationality or who indicates her desire to become a Costa Rican; 

DRAFT: 

Article 14. 
The following are Costa Ricans by naturalization: 

4) 
A foreign woman who by marriage to a Costa Rican loses her nationality or who, after being married for two years with a Costa Rican and residing for the same period in the country, indicates her desire to acquire our nationality;

29.
In short, both the present constitutional provision and the draft amendment, in addition to limiting the privilege of naturalization through marriage to women, establish two different hypotheses: 

a)
the "compulsory" one of a foreign woman who, upon marrying a Costa Rican, loses her nationality, who in both instances is granted unconditional and automatic naturalization; 

b)
the "voluntary" one of a foreign woman who does not lose her nationality, to whom both texts grant an option of naturalization. In this hypothesis, the draft amendment merely adds new requirements of two years marriage and residence in the country concurrently. (See principal opinion, par. 44.).

30.
Nevertheless, the text of the motion by the Special Committee clearly shows, and the minutes confirm, that the change was intentional: 

a)
That the additional requirements in reference of two years marriage and residence in the country, the same as the original opportunity to choose Costa Rican nationality, would apply to what I have called "compulsory" naturalization --which it would no longer be-- of the foreign spouse who loses her nationality, and for this reason would be stateless as long as she had not fulfilled the time periods in reference. (See principal opinion, paras. 45-47); 

b)
That, by virtue of this same concurrence of requirements, the motion completely eliminates the hypothesis of "voluntary" naturalization, i.e., that of the foreign spouse who does not lose her nationality through marriage, who then would be "deprived of a privilege" and submitted to the normal procedures and requirements of every other naturalization. (See principal opinion, par. 48.).

31.
In this matter, my first disagreement with the majority is that, although I recognize that the Costa Rican State has no specifically compulsory obligation to grant a specific privilege for naturalization through marriage, I believe nevertheless that, upon having granted it in the broad manner in which the present text of the Constitution does so (see No. 29, supra), several substantive principles and standards of interpretation that reject the possibility of restricting it come into play. In this regard, I refer to what has been said concerning the progressive nature and the expansive force of human rights (supra, No. 3 ff.), by virtue of which the right to a nationality, established by Article 20(1) of the Convention, would incorporate the accidental historical contents that the State freely gave it, if not in every instance, because I believe that in this matter the criteria of reasonability, proportionality, equality, and nondiscrimination are necessarily relative and variable, then, in dealing with naturalization through marriage, because there is a confluence here of other principles of content and even duties assumed by the States, such as those established in Article 3 of the 1957 Convention on the Nationality of Married Women, in accordance with which: 

Article 3 

1.
Each Contracting State agrees that the alien wife of one of its nationals may, at her request, acquire the nationality of her husband through a specially privileged naturalization procedure; the grant of such nationality may be subject to such limitations as may be imposed in the interest of national security or public policy. 

2.
Each Contracting State agrees that the present Convention shall not be construed as affecting any legislation or judicial practice by which the alien wife of one of its nationals may, at her request, acquire her husband's nationality as a matter of right.

32.
These principles apply to the case under study, in my opinion, upon taking up the Convention through Article 29, as means of interpretation, not only to channel the criteria of reasonability applicable to the principles of equality and nondiscrimination by reason of sex or social status (matrimony obviously is such) [Arts. 24 and 1(1) American Convention; see supra, No. 8 ff.], but also, and finally, to enhance the very content of the rights to protection of the family in Article 17(1) and (2) thereof, which seems clearly to postulate the social and legal unity of matrimony as a basis of family unity itself. 

33.
Therefore, under the aforementioned hypothesis, I disagree in the sense that the privilege of voluntary naturalization through marriage, at least in favor of women, already established in the Constitution as a secondary right or legitimate interest, although not requirable in itself, positively, at least claimable by refuting whatever impairs or restricts it without sufficient justification, as I see the case of the amendments proposed here to be, by imposing a new restriction of two years of marriage and residence in order to make naturalization possible, without such restriction having an objectively convincing basis. In this regard, I disagree with the conclusion set forth in paragraph 48 of the principal opinion, which led to vote No. 1 of the majority. [See my Conclusion No. 6(b).] 

34.
I have to admit that one could see a certain apparent contradiction behind all of this: how can I on the one hand accept as legitimate the State's hardening conditions for granting nationality in general, for example, by increasing the periods of residence required, while on the other hand affirm the right for the privileged status of the foreign spouse not to be hardened, not even through the establishment of short periods of marriage or residence, whether or not the spouse loses his former nationality through marriage. The truth is that, aside from the objective and, in my opinion, clear reasons that link naturalization through marriage not so much to the right to nationality in itself, as to that right, seen in relation to the right to family unity, in the end, a series of values and criteria of personal value also impress themselves on the judge's mind. Nevertheless, they are not as subjective as would appear, because they are tied in with a shared cultural background. Actually, there is no need for a further argument to state, with the certainty of being in agreement, that conjugal unity is a right and a fundamental duty in our societies, that an important factor of that unity is that of equal opportunities for the spouses, and stemming therefrom, their right to one same nationality, and that the discretion the state enjoys in granting, restricting, or denying the privilege of its nationality to any foreigner is not the same as the obligation or the almost absolute obligation it has to make that status available to a person establishing with one of its native-born citizens a family, which all national and international instruments have called the core and basis of society. 

35.
The amendments proposed by the Special Committee in its motion to replace Article 14(4) of the draft posed in the first place what consider a clearly unreasonable, disproportionate, and discriminatory aggravation to the detriment of a foreign spouse who loses his nationality through marriage and who is left stateless without suitable justification for such detriment at least for the two years of marriage and residence that the draft proposes. As I said, the true fact that this statelessness will not be directly imputable to the state of Costa Rica but rather to the original nationality does not remove from the former certain responsibility derived from the over-all commitment it has as a member of the international community to seek progressively the elimination of such " juridical limbo " or, above all, the more specific responsibility not to aggravate it by withdrawing the concession that it has already granted, which was generous in the beginning, but which later was made conditional, in favor of persons condemned to that limbo by the fact of having married a Costa Rican. Again, the application of these criteria of interpretation that are principles and ends, expressed earlier (see supra, No. 22 ff.), permits me to reach the conclusion that the amendments proposed are contrary to the right to a nationality set forth in Article 20(1) of the Convention, in relation to the rights to protection of the family in Article 17(1) and (2) and to the principles of equality and nondiscrimination in Articles 1(1) and 24. In this regard, I formally dissent from the conclusion announced in paragraph 48 of the principal opinion, which in general became Conclusion No. 1 thereof. [See my Conclusion No. 6(c).] 

36.
In the second place, the motion of the Special Committee, in excluding from the preferential right to naturalization through marriage, as has been stated, a foreign spouse who does not lose his nationality through such marriage [see supra, No. 30(b) and principal opinion par. 47], in my judgment would create an- even more patent discrimination, totally unjustified and wholly coincidental, to the detriment of persons who merit no different characterization from the standpoint of the granting of Costa Rican nationality, because it is obvious that the preference given some and the secondary position given others have nothing to do with their greater or lesser assimilation into the national community, which is, in the final analysis, the only reasonable standard for justifying legal distinctions in this area. With regard to this point, then, I believe that the motion is discriminatory and incompatible with Articles 20(1), 24 and 1(1) of the Convention. Again I dissent from paragraph 48 and from Conclusion No. 1 of the principal opinion. [See my Conclusion No. 6(d).] 
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