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(Translation)

SEPARATE OPINION OF 

JUDGE RODOLFO E. PIZA E. 

1.
I have concurred with the pronouncement of the Court contained in this Advisory Opinion in its totality. I have formulated a separate opinion, however, because I believe that I must refer to some other aspects implied in the request, applicable as much to the compulsory licensing of journalists, in general, as to Law No. 4420, the Organic Law of the Association of Journalists of Costa Rica. 

2.
In the first place, I share the opinion of the Court in that the content of the activity of journalists totally coincides with the exercise of freedom of expression, as it is guaranteed by Article 13 of the American Convention, so that any restriction to such activity is a restriction to that freedom. (See, e.g., paras. 72, 74, 75 and 77 of the Opinion.) In addition the only permissible restrictions to freedom of expression are those specifically listed in paragraph 2 of the same article; those derived from a broad interpretation of that text cannot be allowed (paras. 39, 46 and 52), neither from the application of other norms, as the general one of Article 32 of the Convention itself (para. 65), nor, with less reason, from those of other international instruments (paras. 51 and 52), that have, of course, a very high interpretive value. Compared with the latter, however, it is obvious that the drafters of the American Convention wished to go much further in the definition and in the protection of freedom of expression, distancing it clearly on this point from its European and universal models - Article 10 of the European Convention and Article 19 of the International Covenant on Civil and Political Rights (paras. 43, 45 and 50). 

3.
In this sense, it appears to me that much of the substantive position of the Government of Costa Rica may be due to the fact that Costa Rican tradition guarantees this freedom only as the right to express freely one's own thoughts. As Articles 28 and 29 of the Constitution state: 


Article 28.  (expression of opinions...) 

No one may be disturbed or molested for an expression of his opinions nor for any act which does not infringe the law. 

…

Article 29.  (freedom of press) 

Everyone may communicate his thoughts orally or in writing and publish them without prior censorship; but he shall be responsible for abuses committed in the exercise of this right, in such cases and in the manner established by law..

4.
The Convention, on the other hand, as noted in the Opinion (para. 30), defines it as the right to "seek, receive, and impart information and ideas of all kinds, regardless of frontiers, either orally, in writing, in print, in the form of art, or through any other medium of one's choice" (Art. 13(1)), which implies, obviously, the freedom to impart not only thought, opinion, one's own imagination or inspiration, but also those of others, as well as the simple facts that one is aware of, in a way that totally coincides with the content of the activity of journalists, in general, and also in accordance with the very definition found in Law No. 4420 (Arts. 22 et seq.) and, above all, with its Regulations (Arts. 29 and 30). 

5.
The Court has expressly used the word restrictions, not in the strict sense of preventive limitations to the exercise itself of freedom of expression, impermissible under Article 13(2) of the Convention in any case, but rather in general of actions specifically pre-established by law as sources of the subsequent imposition of liability, derived from the exercise of that freedom, the only ones that the norm authorizes, within the formal and material conditions that are authorized (para. 35 in fine). On this matter, I am in full agreement with my colleagues. 

6.
I believe, however, that the compulsory licensing of journalists must be analyzed not only in relation with those restrictions lato sensu, as sources of the subsequent imposition of liability but also in so far as it might imply, at the same time, a true restriction stricto sensu as a preventive condition for the exercise itself of freedom of expression, barred in any case by the Convention. It thus results, as much from the text of Article 13 as from its context, according to its object and purpose, that they are obligatory criteria of interpretation in accordance with Article 31 of the Vienna Convention on the Law of Treaties (as the Court has said repeatedly: See OC-1/82, "Other treaties", para. 33; OC-2/82, The Effect of Reservations, para. 19; OC-3/83, Restrictions to the Death Penalty, paras. 48 and 49 and OC-4/84, Naturalization (Costa Rica), paras. 21 and 22), and also from the nature of the freedom as an essential institution of the democratic system and a condition for the enjoyment of the other basic rights and freedoms (paras. 42, 44 and 70). All of this points to the necessity of a broad interpretation of the norms that it guarantees and a restrictive interpretation of those that allow them to be limited. It follows that Article 13(2) should be understood as prohibiting all of those restrictions that are not expressly and specifically authorized by it, that is, only "subsequent imposition of liability... expressly established by law... necessary to ensure: a) respect for the rights or reputations of others, or b) the protection of national security, public order, or public health or morals" (paras. 39, 40 and 52). 

7.
On this point, it must be borne in mind that paragraphs 1 and 2 of Article 13 of the Convention are almost a literal copy of paragraphs 2 and 3 of Article 19 of the International Covenant on Civil and Political Rights of the United Nations, which establish: 

ARTICLE 19.

2.
Everyone shall have the right to freedom of expression; this right shall include freedom to seek, receive and impart information and ideas of all kinds, regardless of frontiers, either orally, in writing or in print, in any form of art, or through any other media of his choice. 

3.
The exercise of the rights provided for in paragraph 2 of this article carries with it special duties and responsibilities. It may therefore be subject to certain restrictions, but these shall only be such as are provided by law and are necessary: 

(a)
For respect of the rights or reputations of others; 

(b)
For the protection of national security or of public order (ordre public), or of public health or morals. 

8.
As can be seen, Article 19(3) of the International Covenant corresponds almost exactly to Article 13(2) of the American Convention, except in so far as the latter adds the barring of all prior censorship and to which it expressly substituted the possibility of "certain restrictions " of the former for that of " subsequent imposition of liability, " a substitution that cannot be considered accidental or semantical but rather intentional and substantive. 

9.
The Court pointed out those differences (paras. 43, 45 and 50) and insisted on the need to distinguish between the restrictions authorized by Article 13(2), which can only be established in the form of the subsequent imposition of liability and those not authorized, which may be either the measures that may lead to prior censorship or, much less, to the suppression of freedom of expression, or even those that may impose preventive conditions on its exercise. (See, e.g., paras. 38, 39, 53, 54, 55 and 82). The Court also pointed out the qualifying effect that Article 13(3) must be given with respect to such restrictions in so far as it bars restrictions "by indirect methods or means... (that tend) to impede the communication and circulation of ideas and opinions" (paras. 47 and 48). It, likewise, established that the compulsory licensing of journalists is incompatible with the Convention in so far as it blocks access to the Association of Journalists and the practice of the profession to those who are not able to join the Association (paras. 77 and 82), and at the least it warned of the attention that must be paid when the State exercises or delegates to the Association disciplinary powers capable of restricting that practice further than the limits authorized specifically by such provision (para. 81). 

10.
It is, however, my opinion that we must go deeper into the difference that exists between the subsequent imposition of liability which alludes to infractions of the law that are only produced when freedom of expression is exercised and are only sanctioned after exercise and the imposition of restrictions qua restrictions directed to limiting the exercise itself of the freedom, as is the case with licenses and authorizations. In effect, their very definition characterizes them as forms of preventive guardianship consistent with the removal of an obstacle imposed by law on the exercise of the right itself, in such a way that its specific normative sense is not to subject that exercise to a subsequent imposition of liability for the abuse that is committed, but rather that of impeding the exercise itself while the license or authorization has not been granted. It can certainly occur that an activity requiring a license or authorization be carried out, in fact, without obtaining it, in which case it would appear to convert itself into a subsequent imposition of liability, but that would not be, in such a case, more than a secondary consequence of the violation of such condition. The question would then turn on a simple problem of the efficacy of the same, not in its normative sense, which is always the problem when the conduct does not occur at all without prior licensing or authorization and when everything is done so that it does not occur. This is very different from the subsequent imposition of liability that Article 13(2) authorizes restrictively, which cannot tend in itself to produce that impeding effect, but rather only to achieve, through indirect and non-preventive means (subsequent punishment deriving from the abuse), the exercise of the right within legitimate limits. 

11.
I believe that the compulsory licensing of journalists is a restriction of that nature, whose specific normative sense is that of preventing the exercise itself of journalism, which coincides, as has already been said, with freedom of expression, for those who are not members of the association, subjecting them to the condition of a license or an authorization and, hence, conditioning the freedom itself to a restriction stricto sensu not authorized as such by Article 13(2) of the Convention. In this manner, I believe that the compulsory licensing of journalists is, in itself, incompatible with the Convention, however it is regulated and even though it only consists in a formality available to any person who wishes to practice journalism, without the need for any other requirement. Freedom of expression is a basic right that every individual possesses by the simple fact of his existence, whose exercise cannot be restricted nor conditioned to the fulfillment of previous requirements of any nature that he cannot or does not wish to fulfill. 

12.
One arrives at the same conclusion on recalling that Article 13(3) bars any type of restriction to freedom of expression by means of "indirect methods or means... tending to impede the communication and circulation of ideas and opinions." In effect, if the Convention bars such indirect restrictions one cannot understand how it would permit those that are direct. The fact, moreover, that express prohibition only refers to the communication or circulation of ideas and opinions cannot be interpreted so as to permit restrictions to freedom of information in the sense of seeking and disseminating news free of ideological content, because this freedom also implies communication and, above all, the circulation of ideas and opinions of others, in addition to just the news, which would be the only thing not expressly included in the prohibition. In any event, that can and should be considered implicitly contemplated in them by virtue of the principle of broad interpretation of human rights and that of restrictive interpretation with respect to their limitations (principle pro homine), and of the universal criterion of hermeneutics that "where there is the same reason, there is the same disposition." 

. . . 

13.
On the other hand, it appears to me that the essential link of the practice of journalism to that of freedom of expression gives rise to other incompatibilities with the Convention, if not necessarily with respect to all compulsory licensing of journalists, at least the manner in which it is normally structured in the countries where it exists, as well as, with all certainty, in the Organic Law of the Association of Journalists of Costa Rica. To my way of thinking, it is necessary to point out two of these incompatibilities that are of fundamental importance. 

14.
The first, resulting from the fact that, normally, compulsory licensing signifies the creation of a public body of a corporate nature with the specific purpose of attributing to it not only the oversight and discipline of the professional activity of its members, which would be legitimate under certain conditions, but also the sole power to establish codes of ethics and other disciplinary standards that imply restrictions, responsibilities and sanctions ex novo, not specifically provided for by the law itself. In this sense, I think that as much Article 13(2) of the Convention, in authorizing only the "subsequent imposition of liability...expressly established by law," as the general principle of penal legality to which Article 9 of the Convention refers, in the sense that "no one shall be convicted of any act or omission that did not constitute a criminal offense under the applicable law, at the time it was committed," allude precisely to the principle of the reserve of the law (reserva de la ley). If it is true that those provisions do not specify the meaning of the words law and right, the application of universally recognized general principles shared by democratic nations and all States of Law permits the affirmation that it concerns matters strictly reserved to the formal law, emanating from a democratic parliament with all of the guarantees implied thereby, because if there is anything definitive in this area it is that the regime of basic human rights and freedoms is subject to the reserve of the law. 

15.
In any event, it is so in the case of Costa Rican law in which the principle has constitutional rank and is, moreover, guaranteed expressly in the General Law of Public Administration (Art. 19: "the juridical regime of constitutional rights shall be reserved to the law..." ; Art. 124: "the rules, regulations, circulars, instructions and other administrative provisions of a general nature shall not establish penalties nor impose taxes, levies, fines or other similar charges" as well as by constitutional, administrative and penal jurisprudence (which have declared the guarantees of penal legality applicable to disciplinary material) so that, at least with respect to Costa Rican Law No. 4420, said principle is applicable not only in domestic but also in international law, but in the latter as a criterion of interpretation under the provisions of Article 29(b) of the Convention (which specifically allude to "any right or freedom recognized by virtue of the laws of any State Party... "). 

16.
On the other hand, it is also normal that the organic laws of the professional associations of journalists, and positive that Law No. 4420 of Costa Rica, imposes on its members, directly or indirectly, restrictions on the exercise of their profession or sanctions that imply restrictions, for the fulfillment of aims purely of a trade union nature or others of a social or private order that cannot justify their public nature and, much less, be thought necessary in a democratic society to ensure respect for the rights or the reputations of others or the protection of national security, public order or public health or morals, as results restrictively from Article 13(2), in relation with the fundamental values of the system of the Convention. 

. . . 

17.
Therefore: 


I am in agreement with the two conclusions of the Advisory Opinion, but I would add the following as a Separate Opinion: 


Third: 


That, furthermore, the very licensing of journalists in general, and that established by Law No. 4420 in particular, are also incompatible with Article 13 of the Convention in so far as they impose a license or prior authorization for the practice of that profession, which is the same as a preventive restriction, not authorized by Article 13(2) of the Convention, to the exercise of freedom of expression. 


Fourth: 


That, in addition to the incompatibilities indicated in the previous conclusions, the compulsory licensing of journalists normally and Law No. 4420 in any case, imply other violations to freedom of expression in at least two fundamental aspects, that are: 

a.
that of granting to the respective association powers to establish restrictions and sanctions that are not specifically defined by law, violating the principle of the reserve of the law set forth in Article 13(2) of the Convention and the principle of penal legality guaranteed by Article 9 of the Convention; 

b.
that of imposing restrictions derived from the obligation of joining an association for the fulfillment of trade union and other goals that are not necessary to ensure respect for the rights or reputations of others, nor the protection of national security, public order, or public health or morals in a democratic society, as results restrictively from the same Article 13(2) in relation with the fundamental values of the system of the Convention.

18.
By virtue of what is expressed in Conclusion 4(b) (supra), I concur also with the Separate Opinion of Judge Nieto, with the admonition that the Association of Journalists of Costa Rya does exercise activities of a public nature that are not set out in Article 1 of its Organ Law. 

RODOLFO E. PIZA E. 

CHARLES MOYER 

         Secretary

