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CONCURRING OPINION OF JUDGE HERNÁN SALGADO PESANTES 

This Advisory Opinion, requested by the State of Mexico and enhanced by the opinions of other States and the intellectual contribution of non-governmental organizations, allowed us to reflect on numerous issues, some of which I would like to take up again in support of the opinions expressed therein.

1.
In light of the interrelation and indivisibility of human rights, equality and non-discrimination are rights that form a platform on which others are erected, particularly economic, social and cultural rights, whose content cannot omit the former.  The same is true in the case of freedom. 

2.
Non-discrimination is inseparable from equality and determines the scope of the former.  At the current stage in the development of human rights, I believe that equality and non-discrimination are two rights with an autonomous content that have a separate existence within this framework of indivisible interrelation.

3.
 In recognition of the diversity of human beings, it is acknowledged that equality accepts and promotes certain distinctions, provided they tend to increase rather than prevent the enjoyment and exercise of all rights, including equality itself.  Consequently, such distinctions do not affect the right to non-discrimination; nor do they restrict the concept of equality.

4.
In the context of this Opinion, the Court has differentiated between distinction and discrimination (paragraph 84) and has indicated the characteristic elements of the former, on which I would like to insist.

5.
The concept of distinction refers to a treatment that is different from the one generally applied; in other words, a specific situation is singularized for certain reasons.  To ensure that distinction does not become discrimination, the following requirements, established by human rights case law and theory, must be fulfilled.

6.
It should pursue a legitimate goal and it should be objective, in the sense that there is a substantial and not merely formal difference, because, as this Court has indicated, distinction in treatment should be founded on “substantial factual differences and [...] a reasonable relationship of proportionality between these differences and the aims of the legal rule under review.”

7.
In addition, the difference must be relevant, have sufficient importance to justify a different treatment, and be necessary and not merely convenient or useful.  For example, the difference between a man and a woman is not sufficient to impose a different treatment in the workplace, but the fact of pregnancy and maternity is.

8.
There must be proportionality between the factual and juridical difference, between the chosen means and the ends; disproportion between the content of the different treatment and the proposed goal leads to discrimination.  For example, in order to sustain a labor policy, it is decided that undocumented workers should be stripped of their fundamental rights.

9.
Together with proportionality, appropriateness and relevance are usually indicated, as regards the desired juridical consequences of the differentiated treatment, taking into account the concrete and actual circumstances in which the distinction will be applied. 

10.
But there is a common denominator with regard to the preceding elements, which fine tunes the content and scope of the other elements, and that is reasonableness.  The use of these elements allows us to identify the presence of discrimination in a “suspect category,” represented in this case by the undocumented migrant workers.

11.
Undocumented migrant workers have – as has any human being – the rights to equality before the law and not to be discriminated against.

12.
Equality before the law means that they must be treated in the same way as documented migrants and nationals before the law of the receiving country.  The prohibition to work has to be considered in this context.  The condition of undocumented worker can never become grounds for not having access to justice and due process of law, for failing to receive earned salaries, for not having social security benefits and for being the object of various forms of abuse and arbitrariness.

13.
Such situations illustrate the existence of a series of discriminatory treatments that those responsible seek to found on the distinction between documented and undocumented. 

14.
As the Advisory Opinion states, this difference in treatment is neither justified, necessary nor proportionate, and its effects are not reasonable; it is at odds with the State’s main function, which is to respect and ensure the rights of every individual who, for labor-related reasons, and with or without documents, is subject to its jurisdiction. 

15.
It should be borne in mind that grave violations of rights, as in the case of the undocumented migrant workers, end up by seriously affecting the right to life.  In this respect, the Inter-American Court has stated that life includes, “not only the right of every human being not to be deprived of his life arbitrarily, but also the right that he will not be prevented from having access to the conditions that guarantee a dignified existence.”

16.
It is worth emphasizing that, as in the case of the other rights, the obligation to respect and ensure equality and non-discrimination embodied in international human rights law – with its treaties and case law – is also a non-derogable obligation in the domestic law of constitutional and democratic States.

17.
I consider that an extremely important point in this Advisory Opinion is that of establishing clearly the effectiveness of human rights with regard to third parties, in a horizontal conception.  These aspects, as is acknowledged, have been amply developed in German legal writings (Drittwirkung) and are contained in current constitutionalism.

18.
It is not only the State that has the obligation to respect human rights, but also individuals in their relationships with other individuals.  The environment of free will that prevails in private law cannot become an obstacle that dilutes the binding effectiveness erga omnes of human rights.

19.
The possessors of human rights – in addition to the State (the public sphere) – are also third parties (the private sphere), who may violate such rights in the ambit of individual relationships.  For the purposes of this Opinion, we are limiting ourselves basically to the workplace where it has been established that the rights to equality and non-discrimination are being violated.

20.
Labor rights as a whole acquire real importance in relationships between individuals; consequently, they must be binding with regard to third parties.  To this end, all States must adopt legislative or administrative measures to impede such violations and procedural instruments should be effective and prompt.

21.
At the level of international responsibility, any violation of rights committed by individuals will be attributed to the State, if the latter has not taken effective measures to prevent such violation or tolerates it or permits the authors to remain unpunished.

22.
The foregoing signifies that international human rights instruments also produce binding effects with regard to third parties.  Likewise, the responsibility of the individual has a bearing on and affects that of the State.

I have participated in this Advisory Opinion, like my colleagues, aware of its importance for the countries of our hemisphere.

Hernán Salgado-Pesantes

Judge

Manuel E. Ventura-Robles

Secretary
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