CONCURRING OPINION OF JUDGE DIEGO GARCÍA-SAYÁN

WITH THE ORDER ON MONITORING COMPLIANCE WITH JUDGMENT
IN THE CASE OF BLANCO ROMERO ET AL. v. VENEZUELA
OF NOVEMBER 22, 2011
1. The matter of the Inter-American Court of Human Rights (hereinafter “the Inter-American Court” or “the Court”) monitoring compliance with its own judgments is one of its most relevant prerogatives for the protection of human rights. The Court has exercised this prerogative since its first decisions, and it is a mechanism of fundamental relevance to ensure compliance with them. Thus, the stage of monitoring compliance with judgment has become a central element of the protection of the human rights of the individual in the Americas. Not only because it guarantees, in the case to which the State is a party, “that the injured party be ensured the enjoyment of his right or freedom that was violated; that the consequences of the measure or situation that constituted the breach of such right or freedom be remedied and that fair compensation be paid to the injured party,”
 but also because its practical effects extend to the other States Parties, promoting the full exercise of human rights.
2. An assessment of the procedure of monitoring compliance with the judgments adopted by the Court, enhanced by holding hearings in this regard, leads me to affirm that this tool has become a crucial and successful mechanism.
  It has given this stage a new momentum, facilitating and encouraging significant progress in the implementation of measures to ensure compliance with the Court’s decisions in its judgments, providing participatory opportunities for dialogue and consensus-building with the State authorities and the victims or their representatives. This new momentum has been well received by the different actors involved in cases before the Court. In this regard, it is worth recalling the observations of the General Assembly of the Organization of American States, which, since 2009, has repeatedly indicated “the importance and constructive nature of the private hearings on monitoring compliance with the judgments delivered by the Inter-American Court and their positive results.”
 It has also encouraged “the holding of hearings on monitoring compliance with judgments, as one of the most effective mechanisms implemented to make progress in compliance with them.”

3. To illustrate the relevance of this power, it is worth recalling what happened in the case of the Mayagna (Sumo) Awas Tingni Community v. Nicaragua. In this case, as a result of holding a private hearing and a meeting for discussions at the seat of the Court, the State made a series of commitments addressed at implementing the only operative paragraph of the judgment that remained pending. This resulted in full compliance with the judgment and the closing of the case, seven months after the hearing, with the demarcation and titling of more than 70,000 hectares, in accordance with the order issued by the Court on April 3, 2009.
 Also, in the case of Valle Jaramillo v. Colombia, there was a rapprochement between the State and the representatives during the private hearing towards dialogue and consensus-building to implement the measure of reparation concerning the award of a grant to study or to obtain vocational training, which was provided less than a month later following the joint presentation of an agreement on an alternative way to comply with this measure, which was subsequently found admissible by the Court.
 Similarly, after a private hearing had been held in the case of Vargas Areco v. Paraguay, the Court recorded, with regard to the obligation to pay the interest on arrears corresponding to the amount of the compensation for pecuniary and non-pecuniary damage, and reimbursement of costs and expenses, “the willingness revealed by the parties to make progress on this point based on an agreement and await[ed] updated information on the steps taken and the results achieved as regards compliance with this aspect of the reparations.”

4. The Inter-American Court’s verification of human rights violations by the exercise of its compulsory jurisdiction has led the Court to order, in accordance with Article 63 of the American Convention on Human Rights (hereinafter the “American Convention” or “Convention”), different types of measures aimed at satisfying the notion of full reparation. These include not only pecuniary compensation, but other types of measures addressed at restitution, rehabilitation and satisfaction, and non-repetition of the violations that have been verified. The implementation of the said measures entails a complex and gradual process, as previously noted, in which the whole institutional framework of the State frequently participates. This is so, because various State organs and institutions – both central or federal and at their different levels – as well as the different authorities established in the Constitution may be involved in the implementation of the measures of reparation 
5. As I have indicated, owing to its complex nature this compliance process cannot be analyzed in isolation, or with an arithmetic, abstract, academic logic or with time frames that become ends in themselves, but must be examined within the diverse variables and factors involved in full compliance with a judgment of the Inter-American Court. For example, measures relating to judicial proceedings to investigate, and eventually punish, grave human rights violations (where the rights of third parties are involved), or those that refer to law reform, or to the design and implementation of public policies, constitute complex processes in which the essential factor is to verify their overall effects and monitor them.
6. This reality does not imply, of course, that the States can use the slowness of domestic institutional processes or complex institutional bureaucracy as an excuse for failing to comply with the Court’s decisions. The Court’s experience has shown that compliance with these reparations entails a process that makes it essential for the Court to persist over time with its exhaustive monitoring of implementation of the measures of reparation ordered. The monitoring of compliance with the measures of reparation ordered in the judgments handed down by the Inter-American Court, as a sphere of competence inherent in the exercise of its jurisdictional functions, is an essential stage to ensure the practical effects of the decisions it adopts at the domestic level. Otherwise, in the absence of adequate, timely, effective and rigorous supervision, the aim of seeking comprehensive reparation could be attenuated. Consequently, it has been necessary to adopt specific procedures and appropriate mechanisms that allow the Court to exercise in a progressively more rigorous way its monitoring function – and jurisdictional obligation – in accordance with the mandate established in the American Convention, its Statute and Rules of Procedure and, at the same time, guide the States and the victims of human rights violations and make a positive contribution to full compliance with its decisions as promptly and efficiently as possible.
7. Nevertheless, Article 65 of the American Convention is clear when it orders the Court, when submitting a report on its work during the previous year to the consideration of the General Assembly of the Organization of American States, to specify the cases in which a State has not complied with its judgments. This does not call for any further observations or analysis because the content of the text is evident. The important point is to underline that, to be able to comply with this mandate reliably and not renounce the Court’s function of ensuring compliance with its decisions, the stage of monitoring compliance with judgments is precisely the one that permits the Inter-American Court to analyze the degree of compliance with its decisions on reparations and to determine the moment when, if appropriate, it should be considered that the Court’s competence is exhausted, and transfer this to the General Assembly. In this regard, it is precisely the monitoring of compliance with judgments and the efforts that the Court has been making in this area that allow it to inform the General Assembly each year, in its Annual Report, on the status of compliance with its judgments, and it has done this regularly.

8. In this regard, the application of Article 65 of the Convention as regards the specific identification and singling out of a State before the General Assembly, so that the latter may act in its capacity as collective guarantor of the inter-American system, is limited to those exceptional cases in which a real reticence or refusal of the State concerned to comply with the provisions of the judgment has been verified. This situation has occurred in specific contexts and very exceptional circumstances throughout the history of the Inter-American Court. It is only when the State expressly indicates that it will not comply totally or partially with the decisions, added to the failure of all possible monitoring measures, that the Court has resorted to applying Article 65 of the American Convention and has understood that, under these circumstances, it is not necessary to continue requiring the respective State to present information on compliance with the judgment in question.
 In my opinion, in this case, these circumstances have not been constituted yet.
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� Article 63 of the American Convention on Human Rights.


� Since 1989, the Court’s consistent practice has been to request reports from the States. Generally, this commences with a first report that must be provided to the Court one year after the judgment has been delivered. Then, the observations of the victims or their representatives and of the Inter-American Commission on Human Rights are required. Once the relevant and necessary information has been obtained, the Court issues an order evaluating the degree of progress made in complying with its decisions and making any necessary stipulations to guide compliance with the measures that remain pending. Although this procedure was conducted in writing, as of 2007, an innovative mechanism was put in practice by the Court, consisting in holding hearings on monitoring compliance with judgments. During these hearings, the parties are able to report directly on their positions and to react to them, and the Court is able “to suggest alternatives for settling the dispute, to call attention to non-compliance based on unwillingness, and to encourage all those involved to work together to establish timetables for compliance, and even to make its premises available to the parties so that they can have the discussions that are often difficult to organize in the State concerned” (Cf. 2010 Annual Report of the Inter-American Court of Human Rights, p. 10). This practice has been consolidated in Article 69(3) of the Court’s current Rules of Procedure, which expressly establish the possibility that the Court may convene a hearing when it finds this pertinent (Cf. Rules of Procedure approved by the Inter-American Court at its eighty-fifth regular session held from November 16 to 28, 2009).





� 	General Assembly, Resolution AG/RES. 2500 (XXXIX-O/09) approved at the fourth plenary session held on June 4, 2009, entitled “Observations and Recommendations on the Annual Report of the Inter-American Court of Human Rights”, p. 3; Resolution AG/RES. 2587 (XL-O/10) approved at the fourth plenary session held on June 8, 2010, entitled “Observations and Recommendations on the Annual Report of the Inter-American Court of Human Rights”, p. 2, and Resolution AG/RES. 2652 (XLI-O/11) approved at the fourth plenary session held on June 7, 2011, entitled “Observations and Recommendations on the Annual Report of the Inter-American Court of Human Rights”, para. 6.


� 	General Assembly, Resolution AG/RES. 2500 (XXXIX-O/09), supra note 3, fifth operative paragraph; Resolution AG/RES. 2587 (XL-O/10), supra note 3, fifth operative paragraph, and Resolution AG/RES. 2652 (XLI-O/11), supra note 3, sixth operative paragraph.


� 	Cf. Case of the Mayagna (Sumo) Awas Tingni Community v. Nicaragua. Monitoring compliance with judgment. Order of the Inter-American Court of Human Rights of April 3, 2009, first and second operative paragraphs.


� 	Cf. Case of Valle Jaramillo v. Colombia. Monitoring compliance with judgment. Order of the Inter-American Court of Human Rights of February 28, 2011, considering paragraphs 34 to 37, and Case of Valle Jaramillo v. Colombia. Monitoring compliance with judgment. Order of the Inter-American Court of Human Rights of May 15, 2011, considering paragraphs 6 to 11.


� 	Case of Vargas Areco v. Paraguay. Monitoring compliance with judgment. Order of the Inter-American Court of Human Rights of November 24, 2010, considering paragraph 39.


� Order of the Inter-American Court of Human Rights of June 29, 2005. Monitoring compliance with judgments (Applicability of Article 65 of the American Convention on Human Rights).
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