CONCURRING OPINION OF JUDGE EDUARDO VIO GROSSI 

WITH THE 
ORDER OF THE INTER-AMERICAN COURT OF HUMAN RIGHTS 
OF NOVEMBER 18, 2010, 
CASE OF BÁCAMA VELÁSQUEZ V. GUATEMALA, 
MONITORING COMPLIANCE WITH JUDGMENT
With my vote I concur with the approval of the Order mentioned in the title (hereinafter “the Order”); however, I consider it convenient to add some comments on the aspects involved thereof, which I indicate below.
1.- The information set forth in section A) 1. of the Order
 is, in light of International Law and, therefore, for the Court, is nothing more than facts that prove that the State has not yet complied with the obligation to investigate the ordered by the Judgment in this case, which, is specifically evident in the grounds offered by the State when requesting that the Court “issue the corresponding ruling with regard to the order issued by (its) Constitutional Court,” “to expand the criterion relating to the spirit of the” mentioned judgment of orders, “since with (its) ruling, the State of Guatemala is able to comply” with the latter.
 
2.- It is important to state that, at present, according to the information found in the dossier,
 the domestic judicial act that definitively decreed the non-compliance with the Judgment of the present case, was a decision made by the Supreme Court of the State, although it must be stated that, with this, it complied with that ordered by the Constitutionality Court of the State in the processing an amparo recourse and thus appropriated the rulings of the Constitutionality Court. Therefore, currently, it is that decision that compromises the State’s international responsibility for said non-compliance and reference should therefore be made to Constitutionality Court’s decision in order to determine responsibility. 
3.- Likewise, I must point out, on one hand, that the State’s aforementioned petition does not correspond to that specified in Articles 67 of the Convention
 and 62 of the Rules of Procedure of the Court, applicable to orders
 to request an interpretation of a judgment, and, on the other hand, it is not of the nature of the reports provided for in Article 63 of the Rules of Procedure,
 as an instrument in the procedure to monitor compliance with judgments.
4.- We must also consider that, taking into consideration that, pursuant with International Law, “no State may invoke its domestic legislation to avoid complying with an international obligation,”
 the State cannot enforce a decision made by any of its national or domestic courts —even indirectly— as justification for the violation of its international obligation to comply with the Court’s Judgments or as a reason to exclude the illegality incurred through said non-compliance, especially if this results from the State’s conduct.
 
5.- Likewise, I should mention that even though the obligation to investigate ordered by the Judgment in this case is, in the perspective of International Law, a behavioral obligation, it does not state the means through which it must be achieved, thus not only the State must —in accordance with its internal, domestic, or exclusive jurisdiction— determine such means, but they may also consist of, if necessary, previous, complementary, or substituting acts of a legislative, administrative, or any other nature to allow the execution of the judicial proceedings and not only the latter.

EVG. 

Eduardo Vio Grossi
Judge
Pablo Saavedra Alessandri

Secretary
So ordered,
Eduardo Vio Grossi
Judge
Pablo Saavedra Alessandri

Secretary
� 	Paragraphs 9, 11, 12, and 13 of the Order.





� 	Paragraph 14 of the Order.





� 	Paragraph 13 of the Order.





� 	Article 67: “The judgment of the Court shall be final and not subject to appeal. In case of disagreement as to the meaning or scope of the judgment, the Court shall interpret it upon request by any of the parties, provided the request is made within ninety days of the date of notification of the judgment.” 





� 	Article 62 of the Rules of Procedure of 2000, reformed in January 2009: “Request for Interpretation.


“1. The request for interpretation referred to in Article 67 of the Convention may be made in connection to judgments on merits or reparations and shall be filed with the Secretariat of the Court, precisely stating questions relating to the meaning or scope of the judgment for which interpretation is requested….”





� 	Article 63: “Procedure for Monitoring Compliance with Judgments and Other Decisions of the Court.


1. The procedure for monitoring compliance with judgments and other decisions of the Court shall be carried out through the submission of State reports  and observations on those reports by the victims or their legal representatives. The Commission shall present observations on the State’s reports and on the observations of the victims or their representatives.”


2. The Court may request, from other sources of information, relevant data on the case in order to evaluate compliance therewith. To that end, the Tribunal may also request any expert opinions or reports that it deems appropriate.”


3. When it deems it appropriate, the Tribunal may convene the State and the victims’ representatives to a hearing to monitor compliance with its decisions; the Court shall hear the opinion of the Commission at the hearing. 


4. Once the Tribunal has obtained all relevant information, it shall determine the state of compliance with its decisions and issue the relevant orders.”





�  	Article 32 of the Draft Articles on Responsibility of States for Internationally Wrongful Acts: “Irrelevance of Internal Law. 


The responsible State may not rely on the provisions of its internal law as justification for failure to comply with its obligations in accordance with this part.” Cf. International Law Commission of the UN. Draft Articles on Responsibility of States for Internationally Wrongful Acts, adopted by the International Law Commission in its 53rd Session (A/56/10) and annexed by the AG in its Decision 56/83, of December 12, 2001. 


On its part, Article 27 of the Vienna Convention on the Law of Treaties: “Internal law and observance of treaties. 


A party may not invoke the provisions of its internal law as justification for its failure to perform a treaty. This rule is without prejudice to article 46.” 





� 	It is important to recall that in the mentioned Draft Articles on the Responsibility of States for Internationally Wrongful Acts, that summarizes customs, not only does it not include a situation such as the one described as one of the causes that excludes the illegality, but it expressly states the State may not be invoked those causes which in some way it been responsible for. Examples: Articles 23, force majeure, 24 extreme danger, and 25, necessity. Cf. International Law Commission of the UN. Draft Articles on Responsibility of States … (supra note 7).











� 	Article 29 of the mentioned Project: “Continued duty of performance.


The legal consequences of an internationally wrongful act in accordance with that set forth in this part do not affect the continued duty of the responsible State to perform the obligation breached.” 


On its part, Article 2 of the American Convention on Human Rights: “Domestic Legal Effects.  Where the exercise of any of the rights or freedoms referred to in Article 1 is not already ensured by legislative or other provisions, the States Parties undertake to adopt, in accordance with their constitutional processes and the provisions of this Convention, such legislative or other measures as may be necessary to give effect to those rights or freedoms.” 





