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MONITORING COMPLIANCE WITH JUDGMENT

Introduction.
The undersigned concurs, in this Opinion, with the Order indicated in the title, hereinafter “the Order,” in the understanding that according to pertinent norms and in light of the extended, and therefore imprudent or unreasonable, amount of time elapsed since the issuance of the Judgment at hand without the State concerned, hereinafter “the State,” having complied with its fundamental orders, the Inter-American Court of Human Rights, hereinafter “the Court,” should inform the General Assembly of the Organization of American States, hereinafter “the General Assembly of the OAS,” of this lack of compliance.
I.- The norms.
Indeed, Article 65 of the American Convention on Human Rights, hereinafter “the Convention,” establishes:
“To each regular session of the General Assembly of the Organization of American States the Court shall submit, for the Assembly's consideration, a report on its work during the previous year. It shall specify, in particular, the cases in which a state has not complied with its judgments, making any pertinent recommendations.” 

For its part, Article 30 of the Court's Statute, hereinafter “the Statute,” states:
“Report to the OAS General Assembly 
The Court shall submit a report on its work of the previous year to each regular session of the OAS General Assembly. It shall indicate those cases in which a State has failed to comply with the Court's ruling. It may also submit to the OAS General Assembly proposals or recommendations on ways to improve the inter-American system of human rights, insofar as they concern the work of the Court.”

As is evident, both norms establish a strict obligation, and not a power, for the Court. The Court cannot, and certainly does not, escape the obligation of submitting an annual report to the General Assembly of the OAS on the work it has carried out during the preceding period.  

The formulation used in both articles is significant in this respect, as it is expressed in the imperative, that is, it states that the Court “shall submit” said report to the General Assembly of the OAS. 

The abovementioned norms establish, also, that in the annual report, the Court must indicate the cases in which a State has not complied with the decisions of the Court in the corresponding year. Again, both texts use an imperative formulation, that is, that the Court “shall indicate” those cases. We are speaking, then, of another obligation, and not another power, of the Court.  

And it is appropriate to reiterate that this indication must be done in the corresponding annual report in those cases, such as the one at hand, in which not only has the established deadline expired, but too much time has passed, more than what could be considered prudent or reasonable, without the State having complied with the Judgment's fundamental aspects. 
Obviously, this obligation is not fulfilled by the inclusion, in the annual report, of a list of the cases in proceedings for monitoring of compliance or by the attachment, as annexes, of the orders issued. This is because the norms transcribed are categorical in stating that the Court must “indicate” the cases in which the corresponding judgments have not been complied with. This is not fulfilled by the mere attachment of information. 
II.- Jurisdiction of the General Assembly of the OAS and of the Court.
On this point, it should be recalled that the Inter-American Human Rights System gives the General Assembly of the OAS jurisdiction to adopt the measures it deems appropriate in order to achieve compliance with the judgments of the Court. It thus understood that a lack of compliance with those judgments was an issue under the competence of that political organ, and not under the competence of this judicial organ, as it relates to a sovereign State's compliance with a commitment undertaken by virtue of Article 68(1) of the Convention, which states:
“The States Parties to the Convention undertake to comply with the judgment of the Court in any case to which they are parties.”

It is for that reason that the Convention limits the Court's jurisdiction in the case before it once it has issued a judgment thereon: 
Indeed, Article 67 states:
“The judgment of the Court shall be final and not subject to appeal. In case of disagreement as to the meaning or scope of the judgment, the Court shall interpret it at the request of any of the parties, provided the request is made within ninety days from the date of notification of the judgment.”

That is, the only recourse available against the Court's decision is the request for interpretation submitted, as is logical, before the very Court. 

For their part, the Court's Rules of Procedure, hereinafter “the Rules of Procedure,” issued by the Court
 in accordance with the power granted in the Statute,
 allow specific conducts on the part of the Court once it has issued a judgment. Thus, in addition to serving notice of the judgment,
 the Court may issue a judgment on reparations and costs if it has not done so,
 interpret either or both these judgments,
 monitor compliance therewith,
 and correct obvious mistakes in the editing or calculations made.
 This is, then, all that the Court may do with respect to a judgment it has issued. This is the case not only because of the principle that in Public Law, a body can only do what a norm permits, but also because of the principle of legal certainty involved in the issuance of a judgment, expressed in that it is definitive for the issuing tribunal, as well. 
Therefore, logically, it must be understood that the proceedings for monitoring compliance with judgments established in the Rules of Procedure must be in accordance with Article 65 of the Convention and Article 30 of the Statute, that is, carried out so that the Court may indicate, in its annual report to the General Assembly of the OAS, the States that have not complied with its judgments in the corresponding period, and not so that it may escape this obligation. 

This mechanism established in the Rules of Procedure cannot, then, hope to substitute the jurisdiction, established in the Convention, of the General Assembly of the OAS on the matter, even under the pretext that this latter organ does not exercise its jurisdiction or does not exercise it in due form. It is not for the Court to judge the actions of this political body, the highest body of the Organization.  

III.- Insufficiencies and risks of the established mechanisms.
Nor can the cited mechanism provided for in the Rules of Procedure find its justification in that the applicable norms of the Convention do not establish a more adequate mechanism to effectively guarantee compliance with the Court's judgments, as this latter organ has competence only to apply and interpret the Convention,
 and not to modify it, a function which is the exclusive responsibility of the States Parties thereto.
 This is so much so, that Article 30 of the Statute, after alluding to the annual report and to the indication of the cases in which States have not complied with the Court's judgments, adds in the same paragraph that the Court “may also submit to the OAS General Assembly proposals or recommendations on ways to improve the inter-American system of human rights, insofar as they concern the work of the Court.” That is, if the Court considers that the current system is inefficient or inadequate, the proper course is to propose the modifications of that system that it considers necessary to the General Assembly of the OAS, and not that it alter, through the Rules of Procedure, what has been established in the Convention and the Statute.  
Similarly, it is not appropriate to transform the regulatory mechanism of monitoring compliance with judgment into the prolongation of the proceeding in which a judgment has already been delivered, or into a new proceeding or, finally, into a device that, all things considered, entails both an excuse for not informing the OAS General Assembly of the failure to comply with the Court’s rulings, and grants the State an extension, without any time limit, to comply with the judgment. And this is because, in this hypothesis, on the one hand, the victims of the human rights violations are placed in a situation of disadvantage, because they must continue litigating, this time against arguments relating to domestic law that the State usually invokes in order not to comply with the Court’s decision and that obviously were not admissible in the proceeding itself
 and, on the other hand, the Court itself is placed in a position in which, without having the necessary powers to enforce compliance with its judgments, it must resort to entreaties or to political pressure in order to make the State in question honor the commitment to comply with them that it assumed freely and of its sovereign will.
 Consequently, the said mechanism cannot divest the final judgment of its intrinsic value as “final and not subject to appeal,”
 or affect the dignity of the Court’s function.

Furthermore, in particular, prolonging the regulatory mechanism of monitoring compliance with judgment without informing the OAS General Assembly about the failure to comply with it, as has occurred in this case, cannot be justified given that the Court has many cases of this kind still open, so that, providing this information in one of them, would oblige it to do so also in most of the others, which could give rise to a major political problem in the inter-American system as well as implying recognition of the inefficiency of the human rights judicial system.

And that circumstance cannot be used as a justification in this matter, because it is political in nature (a domain that is prohibited to the Court), rather than juridical, which is the only domain that pertains to it. 

IV. Responsibilities.
But, furthermore, it is not appropriate to invoke that circumstance, because, this would suppose that the issue of compliance with judgments is a matter that is the exclusive responsibility of the Court and not of the States; in other words, that the inefficiency of the human rights judicial system in this regard would be a matter that the Court should resolve rather than the States.

In other words, the provisions of Articles 65 of the Convention and 30 of the Court’s Statute have the precise objective that the OAS General Assembly, namely, the States, should be officially informed of and, consequently, assume the problem of non-compliance, in some cases, with the judgments of the Court, and adopt, if they deem pertinent, the corresponding measures. Moreover, it is the States, of their sovereign will, that have assumed the obligation established in Article 68(1) of the Convention. Thus, the problem is their responsibility and it corresponds to them to resolve it. This is the system established in the Convention and, therefore, the Court should not prevent its normal functioning, but rather permit it to operate effectively. Consequently, the appropriate course is to allow the institutional framework provided for in the Convention to operate as it was established.

Similarly, the fact that the Court has already established a consistent and unvarying precedent in this regard would not be admissible, in order to justify failing to inform the OAS General Assembly in cases such as this of non-compliance with the judgment. Furthermore, as it has stated on other occasions,
 not only is the Court unable to modify the provisions of the Convention, but its case law does not create law,
 and is only binding for the case to which it refers,
 and obviously may be amended by the Court itself, since there is no impediment to this, except the eventual preference that the Court could adopt in favor of a more conservative position in this regard. 

Furthermore, it is not appropriate to invoke respect for human rights or the pro homine principle
 as justification to prolong indefinitely, as in this case, the regulatory mechanism of monitoring compliance with judgment, without advising the OAS General Assembly as established in Article 65 of the Convention and 30 of the Statute. And this is because Article 65 does not include the hypothesis to apply that principle in the instant case; in other words, the mechanism of monitoring compliance with judgment is not a right recognized in the Convention, but rather an instrument provided by the Rules of Procedure (not by the Convention or the Statute), to allow the Court to comply in a more effective way with the obligation imposed on it by Articles 65 of the Convention and 30 of the Statute with regard to the OAS General Assembly, and thus liable to be required by the latter.

Lastly, it would not be justifiable to argue – in support of the position of not complying with the provisions of Articles 65 of the Convention and 30 of the Statute, even though a period that is more than prudent and reasonable has elapsed since the judgment was handed down without the State having executed the essential rulings – that a regulatory mechanism of monitoring compliance with judgment promotes and guarantees respect for human rights, which would not be the case if information were provided in the terms set out in those provisions.

Moreover, this argument would not be justifiable, because it disregards that, as stated on another occasion,
 the best guarantee of respect for human rights is that the Court adjust its conduct strictly to the norms, especially those of the Convention that governs it. The unconditional respect for the “rule of law” that is required of the States in relation to human rights can also, and with greater reason, be required of the Court, especially when we recall, on the one hand, that its function is to impart justice in relation to human rights by applying the relevant law, and not to promote such rights, which falls within the competence of the Inter-American Commission on Human Rights,
 or to create norms that improve the inter-American system for the promotion and protection of human rights, which corresponds, as indicated, to the States
 and, on the other hand, that it is autonomous in the exercise of its function, which obliges it to be extremely rigorous in respecting the norms that regulate it, thereby providing a guarantee of impartiality and legal certainty.

Conclusion.
Evidently, all the foregoing is not meant to affirm that the mechanism of monitoring compliance with judgment embodied in the Rules of Procedure is not useful or even, in certain cases, effective. Nor does it affirm that the mechanism is inappropriate or that it contradicts the provisions of the Convention or the Statute. On the contrary, what is being affirmed is that its application does not exempt the Court from complying with the obligation established in Articles 65 of the Convention and 30 of the Statute and also that it has been established precisely to enable the Court to comply with the latter.

It should be recalled, in this regard, that monitoring entails “ejercer la inspección superior en trabajos realizados por otros,”
 [Note: “To observe and check over a period of time,” Oxford English Dictionary] so that, in this regard, moreover as the Rules of Procedure establish,
 the Court should simply obtain information, especially by requesting reports on compliance with judgment and  “[o]nce [it] has obtained all relevant information, it shall determine the status of compliance with its decisions and issue the relevant orders.” This and nothing else, is and should be the purpose of the said regulatory mechanism and never that of avoiding or postponing compliance with the provisions of Article 65 of the Convention and 30 of the Statute. The objective of these norms is to allow the OAS General Assembly to adopt the decisions it deems appropriate in relation to failure to comply with the judgments of the Court and, consequently, this is what should be sought.
One last observation. Evidently, and in view of the said purpose, it could also be considered that the fact that the Court informs the OAS General Assembly of cases in which its judgments have not been complied with within the corresponding time frame, does not preclude the Court from continuing to use the regulatory mechanism of monitoring compliance with judgment in pertinent cases. In other words, it does not exclude the possibility that the Court continue, in the following sessions, to implement the respective regulatory monitoring procedure, in which case, it must indicate, in its subsequent annual reports, whether the non-compliance persists and, thus, contribute to the above-mentioned purpose, which is that the OAS General Assembly proceed to act, if it deems pertinent and in keeping with its powers, in the matter.

Eduardo Vio Grossi

Judge
Pablo Saavedra Alessandri

              Registrar  
� 	Approved by the Court during its LXXXV Regular Period of Sessions, held from November 16 to 28, 2009.


� 	Art. 25: “Rules and regulations. …


3. The Court shall also draw up its own Regulations.” 


� 	Art. 67: “Delivery and Communication of the Judgment.


1. When a case is ready for judgment, the Court shall deliberate in private and approve the judgment, which shall be notified by the Secretariat to the Commission; the victims or alleged victims, or their representatives; the respondent State; and, if applicable, the petitioning State


….


6. The originals of the judgments shall be deposited in the archives of the Court.  The Secretary shall dispatch certified copies to the States Parties; the Commission; the victims or alleged victims, or their representatives; the respondent State; the petitioning State, if applicable; the Permanent Council through its Presidency; the Secretary General of the OAS; and any other interested person who requests them.”


� 	Art.66: “Judgment on reparations and costs.


1. When no specific ruling on reparations and costs has been made in the judgment on the merits, the Court shall set the date and determine the procedure for the deferred decision thereon. ….”


� 	Art. 68: “Request for Interpretation.


1. The request for interpretation referred to in Article 67 of the Convention may be made in connection with judgments on preliminary objections, on the merits, or on reparations and costs, and shall be filed with the Secretariat. It shall state with precision questions relating to the meaning or scope of the judgment of which interpretation is requested. 


2. The Secretary shall transmit the request for interpretation to all those participating in the case and shall invite them to submit any written comments they deem relevant within the time limit established by the Presidency.


3. When considering a request for interpretation, the Court shall be composed, whenever possible, of the same Judges who delivered the judgment whose interpretation is being sought. However, in the event of death, resignation, impediment, recusal, or disqualification, the judge in question shall be replaced pursuant to Article 17 of these Rules.


4. A request for interpretation shall not suspend the effect of the judgment.


5. The Court shall determine the procedure to be followed and shall render its decision in the form of a judgment.”


� 	Art. 69: “Monitoring Compliance with Judgments and Other Decisions of the Court.


1. The procedure for monitoring compliance with the judgments and other decisions of the Court shall be carried out through the submission of reports by the State and observations to those reports by the victims or their legal representatives. The Commission shall present observations to the State’s reports and to the observations of the victims or their representatives.


2. The Court may require from other sources of information relevant data regarding the case in order to evaluate compliance therewith. To that end, the Tribunal may also request the expert opinions or reports that it considers appropriate.


3. When it deems it appropriate, the Tribunal may convene the State and the victims’ representatives to a hearing in order to monitor compliance with its decisions; the Court shall hear the opinion of the Commission at that hearing.


4. Once the Tribunal has obtained all relevant information, it shall determine the state of compliance with its decisions and issue the relevant orders.


5. These rules also apply to cases that have not been submitted by the Commission.”


� 	Art. 76: “Rectification of errors in judgments and other decisions. 


The Court may, on its own motion or at the request of any of the parties to the case, within one month of the notice of the judgment or order, rectify obvious mistakes, clerical errors, or errors in calculation. The Commission, the victims or their representatives, the respondent State, and, if applicable, the petitioning State shall be notified if an error is rectified.”


� 	Art. 62 of the Convention: “1. A State Party may, upon depositing its instrument of ratification or adherence to this Convention, or at any subsequent time, declare that it recognizes as binding, ipso facto, and not requiring special agreement, the jurisdiction of the Court on all matters relating to the interpretation or application of this Convention. 2. Such declaration may be made unconditionally, on the condition of reciprocity, for a specified period, or for specific cases. It shall be presented to the Secretary General of the Organization, who shall transmit copies thereof to the other member states of the Organization and to the Secretary of the Court. 3. The jurisdiction of the Court shall comprise all cases concerning the interpretation and application of the provisions of this Convention that are submitted to it, provided that the States Parties to the case recognize or have recognized such jurisdiction, whether by special declaration pursuant to the preceding paragraphs, or by a special agreement.” 


� 	Art. 76 Idem: “1. Proposals to amend this Convention may be submitted to the General Assembly for the action it deems appropriate by any State Party directly, and by the Commission or the Court through the Secretary General. 2. Amendments shall enter into force for the States ratifying them on the date when two-thirds of the States Parties to this Convention have deposited their respective instruments of ratification. With respect to the other States Parties, the amendments shall enter into force on the dates on which they deposit their respective instruments of ratification.”


Art. 39 of the Vienna Convention on the Law of Treaties: “General rule regarding the amendment of treaties. 


A treaty may be amended by agreement between the parties. The rules laid down in Part II apply to such an agreement except in so far as the treaty may otherwise provide.”


Art. 40 idem: “Amendment of multilateral treaties . 


1. Unless the treaty otherwise provides, the amendment of multilateral treaties shall be governed by the following paragraphs. 


2. Any proposal to amend a multilateral treaty as between all the parties must be notified to all the contracting States, each one of which shall have the right to take part in: 


(a) the decision as to the action to be taken in regard to such proposal; 


(b) the negotiation and conclusion of any agreement for the amendment of the treaty. 


3. Every State entitled to become a party to the treaty shall also be entitled to become a party to the treaty as amended. 


4. The amending agreement does not bind any State already a party to the treaty which does not become a party to the amending agreement; article 30, paragraph 4(b), applies in relation to such State. 


5. Any State which becomes a party to the treaty after the entry into force of the amending agreement shall, failing an expression of a different intention by that State: 


(a) be considered as a party to the treaty as amended; and


(b) be considered as a party to the unamended treaty in relation to any party to the treaty not bound by the amending agreement.”


� Art. 27 idem:  “Internal law and observance of treaties.


A party may not invoke the provisions of its internal law as justification for its failure to perform a treaty. This rule is without prejudice to article 46.”


� Art. 26 idem: “Pacta sunt servanda". 


“Every treaty in force is binding upon the parties to it and must be performed by them in good faith.


� Art. 67 of the Convention.


� Dissenting opinion of Judge Eduardo Vio Grossi with regard to the judgment of the Inter-American Court of Human Rights on merits, reparations and costs. Case of Barbani Duarte et al. v. Uruguay, of October 12, 2011, III. General considerations.


� Art. 38.1.d. of the Statute of the International Court of Justice: “1.The Court, whose function is to decide in accordance with international law such disputes as are submitted to it, shall apply: …d. subject to the provisions of Article 59, judicial decisions and the teachings of the most highly qualified publicists of the various nations, as subsidiary means for the determination of the rules of law.”


� Art. 59 idem: “The decision of the Court has no binding force except between the parties and in respect of that particular case.”  


� Art. 29 of the Convention: “Restrictions regarding Interpretation. 


No provision of this Convention shall be interpreted as:


permitting any State Party, group, or person to suppress the enjoyment or exercise of the rights and freedoms recognized in this Convention or to restrict them to a greater extent than is provided for herein;


restricting the enjoyment or exercise of any right or freedom recognized by virtue of the laws of any State Party or by virtue of another convention to which one of the said states is a party;


precluding other rights or guarantees that are inherent in the human personality or derived from representative democracy as a form of government; or


excluding or limiting the effect that the American Declaration of the Rights and Duties of Man and other international acts of the same nature may have. 


� See Note No. 13.


� Art. 41 of the Convention: “The main function of the Commission shall be to promote respect for and defense of human rights.  In the exercise of its mandate, it shall have the following functions and powers:


to develop an awareness of human rights among the peoples of America;


to make recommendations to the governments of the member states, when it considers such action advisable, for the adoption of progressive measures in favor of human rights within the framework of their domestic law and constitutional provisions as well as appropriate measures to further the observance of those rights;


to prepare such studies or reports as it considers advisable in the performance of its duties;


to request the governments of the member states to supply it with information on the measures adopted by them in matters of human rights;


to respond, through the General Secretariat of the Organization of American States, to inquiries made by the member states on matters related to human rights and, within the limits of its possibilities, to provide those states with the advisory services they request;


to take action on petitions and other communications pursuant to its authority under the provisions of Articles 44 through 51 of this Convention; and


to submit an annual report to the General Assembly of the Organization of American States.”


� See Note No. 9.


� Diccionario de la Lengua Española, Real Academia Española, 2001 edition. 


� Art. 69.
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