
El Presidente de la Corte

(Translation)

Your Excellency:

CORTEINTERAM I NA DE ER HUMAN
COUR INTERAMERI INE ES DR ITS E L'HOMME

CORTE INTERAMERICANA DE DIREITOS HUMANOS
INTER-AMERICAN COURT OF HUMAN RIGHTS

San José, Costa Rica

November 15, 1989

1 am honored to address Your Excellency with the purpose of
expressing my concern, and that of the other judges who are members o f
the Permanent Cornmission to the Court, as to the fact that the Annual
Report presented by the Inter-American Court of Human Rights for the year
1989 (AG/doc.240l/89) , was not reproduced in its entirety for
distribution at the Nineteenth Regular Session of the General Assembly.

Article 65 of the American Convention on Human Rights clearly
stipulates that the Court shall submit a report on its endeavors at each
session of the General Assembly. This report rightfully belongs to the
Court and , as such, we consider that the General Secretariat is not at
liberty to shorten it, as it has done this year, curtailing the
information to the delegates.

We would greatly appreciate it, Your Excellency, if you would see to
it that this unfortunate incident never takes place again in future
reports by the Court.

Accept, Excellency, the renewed assurances of my highest and most
distinguished consideration.

Héctor Gros Espiell
President

Mister Ambassador
Joao Clemente Baena Soares
Secretary General
organization of the American sta tes
Washington, D. C.



ORGANIZACION DE LC)S ESTADOS AMERICANOS
ORGANIZACAC) DOS ESTADOS AMERICANOS

ORGANISATION DES ETATS AMERICAINS
ORGANIZATION OF AMERICAN STATES

17th Street ond ConstltutKJr1 Avenue, NW Wcy,hinqton, De 20006

(Translation)

November 18, 1989

Mister President:

I am honored to acknowledge receipt of your letter dated November
15, 1989, conveying your concern about the fact that the Annual Report by
the Inter-American Court of Human Rights (AG/doc.240l/89) was not
reproduced in its entirety for distribution at the XIX Regular Session of
the General Assembly.

As you well know, all the reports submitted to the General Assembly
must conform to the guidelines established by the General Assembly itself
in its Resolution AG/RES.33l (VIII-O/78) concerning the preparation of
reports by the Organization's different organs, organisms and entitles, a
copy of which I aro enclosing herewith.

without the intention of restricting the information to the
delegations attending the General Assembly, in the case of the Court's
Annual Report, the Secretariat chose to transcribe only its substantial
part, and exclude the reproduction of the annexes because of their lenght.

In this respect, a precautionary note appeared on the title of the
document, indicating that such annexes were to be made available at the
Secretariat of the Permanent Council, for consultation by any
delegation. I enclose a copy of the letter sent by the Assistant
Secretary General on May 26th this year, concerning the presentation of
reports to the General Assembly.

Judge
Héctor Gros Espiell
President
,Inter-American Court of Human Rights
San José, Costa Rica



Finally, the wel.Le-known financ ial difficul ti.e s which the
Organization í s unde r qo í.nq , reflected in a reduction of approximately 25%
of t.he r e sou roes allotted to the General Assembly for this pe r í od , made
it prudent to adopt the necessary austerity meas.ures in o rde r to adjust
to the budgetary reality.

1 fully concu r with you that the Annua L Report by the Inter-Affierican
Court of Human Rights í s of utmost importance to the Member States. 1 arn
certain that in the future we shall jointly encounter a viable solution
whereby the General Secretariat can distribute it in a timely fashion,
with all of its corresponding annexes.

1 take this opportunity to express to you my deepest respecto

Joao Clemente Baena Soares
Secretary General

Encls.
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l. ORlGIN, STRUCTURE AND COMPETENeE OF THE COURT

A. Creation of the Court

The Inter-American Court of Human Rights was brought into being by the entry
into force of the American Convention on Human Rights (Pact of San José,
Costa Rica), which occurred on July 18, 1978 upon the deposit of the eleventh
instrument of ratification by a member state of the Organization. The Con­
vention had been drafted at the Specialized Inter-American Conference on Hu­
man Rights, which took place November 7-22, 1969 in San José, Costa Rica.

The two organs provided for under Article 33 of the Pact are the
Inter-American Commission on Human Rights and the Inter-American Court of
Human Rights. They have competence on matters relating to the fulfillment
of the commitments made by the Convention.

B. Organization of the Court

In accordance withthe terms of its Statute, the lnter-American Court of Hu-­
man Rights is an autonomous judicial institution which has its seat in San
José, Costa Rica and whose purpose is the application and interpretation of
the American Convention on Human Rights.

The Court consists of seven judges, nationals of the member sta tes of the
Organization of American States, who act in an individual capacity and are
elected from among "jurists of the highest moral authori ty and of recognized
competence in the field of human rights, who possess the qualifications re­
quired for the exercise of the highest judicial functions in conformity with
the law of the state of which they are nationals o r of the state that
proposes them as candidates." (Article 52 of the Convention).

The judges serve for a term of six years. They are elected by an absolute
majority vote of the States Parties to the Convention. The election is by
secret ballot in a General Assembly of the Organization.
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Upon entry into force of the Convention and pursuant to its Article 81, the
Secretary General of the Organ t í on requested the States Parties to the
Convention to nominate candidates for the position of judge of the Cou r t ,

In accordance with Article 53 of the Convention, each S tate Party may pro~

pose up to three candidates.

The judicial term runs f r om January 1 of the year in whí ch a judge assumes
office until December 31 of the year in which he completes h i s te rm, How­
e ve r , judges continue in office until the installation oftheir successors
or to hear cases that are still pendiúg (Article 5 of the Sta tute) •

Election of judges takes place, insofar as poasí.b Le , at the OAS General As­
sembly immediately prior to the expiration of the term of the judges. In the
case of vacancies on the Court ca.used by death, permanent disability, re s í q­
nation or dismissal, an election is held at the next General Assembly (Arti­
ele 6 of the Statute).

In order to preserve a quorum of the Cou r t; , interim judges may beappointed
by the States Parties (Article 6 (3) of the Statute).

In the event that one of the judges called upon to hear a case í.s the na­
tional of one of the States Parties to the case, the other Sta tes Parties to
the case may appoint an .aa hoc j.udqe , If none of the States Parties to a
case is represented on the Court ¡,each may appoint an ad hoc judge (Arti­
ele 10 of the Sta tute) •

The judges are at the disposal of the Court and , pursuant tothe Rules of
Procedure, meet in two regular sess ions ayear and in special sess ionswhen
convoked by the President or at the request of a maj or í ty of the judges.
Although the judges are not required to reside at the seat of the Court, the
President renders his services on a permanent basis (Article 16 of the Stat­
ute and Articles 11 and 12 of the Rules of Procedure).

The President and Vice-Presidentare elected by the judges for a pe r i od of
two years and tpey may be reelected (Article 12 of the Statute).

There is a PermanentCotnmissioncomposedof the President, Vice-President and
a judge named by the Presidente TheCourt may appoint othercommissions for
special matters (Article 6 of the ~ules of Procedure).

The Secretariat o f the Cour t; ftli1ctíons under the direction of the Secretary,
who iselected 'Ch.e Cour t.,

C. Composition bf the Court,

As of the date of this report, the Court was composed of the following
judges, in Order of precedence:
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Héctor Gros-Espiell (Uruguay), President
Héctor Fix-Zamudio (México), Vice-President
Thomas Buergenthal (United Sta tes)
Rafael Nieto-Navia (Colombia)
policarpo Callejas-Bonilla (Honduras)
Orlando Tovar-Tamayo (Venezuela)
Sonia Picado-Sotela (Costa Rica)

The interim Secretary of the Court is Lic. Manuel E. Ventura-Robles.

D. Competence of the Court

The American Convention confers two distinct functions on the Inter-American
Court of Human Rights. One involves the power to adjudicate disputes rela­
ting to charges that a State Party has violated the Convention. In perfor­
ming this function, the Court exercises its so-called contentious jurisdic­
tion. In addition, the Court also has power to interpret the Convention and
certain other human rights treaties in proceedings in which it is not called
upon to adjudicate a specific dispute. This is the Courtls advisory juris­
diction. It may also be consulted, within their sphere of competence, by the
organs enumera ted on Chapter X of the Charter of the Organization of the

rican States, ammended by the Protocol of Buenos Aires.

l. The Court's contentious jurisdiction

The contentious jurisdiction of the Court is spelled out in Article 62 of the
Convention, which reads as follows:

l. A State Party may, upon depositing its instrument of ratifi­
cation or adherence to this Convention, or at any subsequent time,
declare that it recognizes as binding, ipso facto, and not
requiring special agreement, the jurisdiction of the Court on all
matters relating to the interpretation or application of this
Convention.

Such declara tion may be made uncondi tionally, on the
condition of reciprocity, for a specified period, or for specific
cases. It shall be presented to the Secretary General of the
Organization, who shall transmit copies thereof to the other
member sta tes of the Organization and to the Secretary of the
Court.

3. The jurisdiction of the Court shall comprise all cases
concerning the interpretation and application of the provi.s i.oris
of this Convention that are submitted to it, provided that the



states partiesto the case recognize o r have recognized sueh j u­
risdiction, whe tihe r by declaration pur suarrc to the pre~

ceding pa r.aqr aph s , or by special agreemenL

As these provisions Ind Lca t.e , a state Party does not subject itself to the
contentious judsdiction of the Court by ratify ing the Convention. Instead,
the Court acquires that j.ur í sd í.c t i.on with regard to the s.tate anly when it
has filed the speo ia'L declaration referred to in paragraphs 1 and 2 ofArti­
cle 62 or concluded the special agreement mentioned in paragraph 3. The spe­
cial declaration may be made ,,¡hen a state ratifies the Convention o r at any
time thereafter;; it may also be made for a specific case o r a series of
cases. Bu t; since the states pa r t Les are free to accept the Cou.r.t ' s juris­
diction at any time in a specific case o r in general, a case need not be re­
jected ipso facto when acceptance has not previously been granted, as i t
is possible to invite the state concerned to do so for that case.

A case may a150 be referred to the Cou r t, by special agreement. In speaking
of the special agreement, Article 62(3) does not indicate who may conclude
such an agreement. This is an issue that wi1l have to be resolved by the
Court.

In providing that "on l.y t.he sta tes Parties and the Commission sha11 have the
right to submit a case to the Court, n Article 61 (1) does not give priva te
parties standing to institute proceedings. Thus, an individual who has filed
a complaint with the Commission canno t; bring that case to the cour t , This is
not to say that a case arising out of an individual complaint cannot get to
the Court; it may be referred to it by the Commission o r a State Party, but
not by the individual compLa.í.nant , The Convention, in Article 63 (1), con­
tains the following stipulatíon relating to the judgments that the Court may
r end e r e

If the Court finds that there has been a violation of a right or
freedom protected by this Convention, the Court shall rule that
the injured party be ensured the enjoyment of his right or free­
dom that was v í.o La ned , It shall also rule, if appropriate, that
the consequences of the measure or situation that constituted the
breach of such right or freedom be remedied and that fair compen­
sation be paid to the injured party.

This prov~s~on índicates that the Court must decide whether there has been a
breach of the Convention and , Hso, what rights the injured party shouLd be
accoréled. Moreover, the Cou:rt mayalso determine the steps that should be
tak en to remedy the bre ach and che amount of damages to which the inj ured
party is entitled.

Paragraph 2 of Article 68 of the Convention exclusívely concerns compensatory
damages. It provides that the "part of a judgment that stipulates compen­
satory damages may be executed in the country concerned in accordance with
domestic procedure governing the execution of judgments against the state."
In addition to regular judgments, the Court also has the power to grant what
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mignt be described as temporary injunctions. The power is spelled out in
Article 63(2) of the Convention, which reads as follows:

In cases of extreme gravi ty and urgency, and when necessary to
avoid ir reparable damage to pe r son s , the Court shall adopt such
provisional measures as it deems pertinent in matters it has under
consideration. with respect to a case not yet submitted to the
Court, it may act at the request of the Commission.

This extraordinary remedy í.s available in two distinct circumstances: the
first consists of cases pend i.nq before the Court and the second involves
complaints being dealt with by the Commission that have not yet been re­
ferred to the Court for adjudication.

In the first category of cases, the request for the temporary injunction can
be made at any time during the proceedings before the Court, including si­
multaneously with the filing of the case. Of course, before the requested

lief may be granted, the Court must determine if it has the necessary
jurisdiction.

judgment rendered by the Court in any dispute submitted to it is "final
not subject to appeal." Moreover, the "Sta tes Parties to the Convention

to comply with the judgment of the Court in any case to which they
re parties." (Articles 67 and 68 of the Convention).

of judgments of the Court are ultimately for the General As­
of the Organization. The Court submits a report on its work to each

session of the Assembly, specifying the cases in which a state has
complied with the judgments and making any pertinent recommendations

(Article 65 of the Convention).

The Courtls advisory jurisdiction

of the Inter-American Court of Human Rights to render advi­
set forth in Article 64 of the Convention, which reads aS

'-J.L.LU'VV0 :

1. The member sta tes of the Organization may consult the Court
regarding the interpretation of this Convention or of other trea­
ties concerning the protection of human rights in the American
sta tes. within their spheres of competence, the organs listed in
Chapter X of the Charter of the Organization of American States,
as amended by the Protocol of Buenos Aires, may in like manner
consult the Court.

2. The Court, at the request of a member state of the Organiza­
tion, may provide that state with opinions regarding the compati-



bility of any of its domestic laws with the afo.re.sadd. internatio~

nal instruments.

Standing to request an advisory opinion from the Court; Ls not limited to the
States Parties to the Converrt Lonj instead, any OAS Member state may ask for
itas well as OAS organs, Inc.Lud i.nq the Inter-American Commission on Hu-
man Rights, bodies such as the Inter-American Commission of Women
and the Inter-American Institute of Children, within their fields of cornpe-«
tence. Secondly, the advisory opinion need not deal only with the inteJ::'pre­
tation of the Conven.t Lon.j it rnay also be founded on a request fío.r an inter­
pretation of any other treaty "concerningthe protec'cion o f human rights in
the American states'."

As to the mean.Lnq and scope of this phrase, the Court, in response to a
request of the Government of Perú, was of the opdní.one

Fírstly

By unanimous vote

that the advisory jurisdiction of the Court can be exercised, in
general, with regard to any provision dealing with the protec­
tion of human rights set forth in any international t re.a ty ap­
plicable in the American States, regardless of whether it be bi­
lateral or multilateral, wha.,tever be the principal purpose of
such a treaty, and whether o r not non-Member States of the
inter-American system are or have a right to become parties
thereto.

Secondly

By unanimous vote

that, f'o r specific reasons exp1ained in a duly motivated deci­
s ion, the Court may decline to comply with a request for an ad­
visory opinion if it concludes that, due to the special circum­
stances of a particular case, to grant the request would
exceed the limits of the Courtls advisory jurisdiction for the
following reasons, inter because the issues raised deal
mainly with international obligations assumed by a non-American
State or with the structure or operation of international organs
or bodies outside t he inter-American system; o r because granting
t.h~ reques!: might have the e.;fféct of altering o r weakening the
system established by the Convention in a manner detrimental to
the individual human being.

(l/A cour t H.R., "Otile!' Treaties" Subject to tile Advisory Ju­
r í sd í.ct.Lon of the Court (Art. 64 American convent.í on on Human
Rights), Advisory Opinion OC-1/82 of September 24, 1982. Se­
ries A No. 1).
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Th_ Court's advisory jurisdiction power enhances the Organization's capacity
to deal with complex legal issues arising under the Convention, enabling the
organs of the OAS, when dealing with disputes involving human rights issues,
to consult the Court.

Finally, Article 64 (2) permi ts OAS Member Sta tes to seek an opio ion f rom the
Court on the extent to which their domestic laws are compatible with the
Convention or with any other "American" human rights treaty.

Under the prov í s í.on , this jurisdiction also e xtend s , in certain c í r cum­
stances, to pending legislation (see l/A Court R.R., Proposed Amendments to
the Naturalhation Prov í s Ions of the Constitution of Costa Rica, Advisory
opinion OC-4/84 of Jaouary 19, 1984. Series A No. 4). Resort to this pro­
vision may contribute to the uniform application of the Convention by na­
tional tribunals.

3. Acceptance of the jurisdiction of the Court

A total of ten States Parties have recognized the jurisdiction of the Court.
They are Costa Rica, Perú, Venezuela, Honduras, Ecuador, Argentina, Uruguay,
Colombia, Guatemala and Suriname.

It should be pointed out that, according to the provisions of Article 62, any
State Party to the Convention may accept the jurisdiction of the Court in a
specific case without recognizing it for all cases. Cases may also be sub­
mitted to the Court by special agreement between Sta tes Parties to the Con­
vention.

Atable showing the status of ratifications of the American Convention may
be found at the end of this report (Appendix VII).

E. Budget

The presentation of the budget of the Court is governed by Article 72 of the
American Convention which states that "the Court shall draw up its own budget
and submit it for approval to the General Assembly through the General Sec­
retariat. The latter may not introduce any changes in it." Pursuant to Ar­
ticle 26 of its Sta tute, the Court administers its own budget.

The General Assembly of the Organization, at its Seventeenth Regular Ses­
s ion, approved a budget for the Court of $309.600 for 1988 and $312.300 for
the following year.



F. ot.he r oxqans of tbe
of:the same.kind

The Court has oLose institutional ties with its sister o rqan of t.he . American
Conven t í on , the 1nter-American Commission onHuman Ri.q ht.a , Theseties have
beensolidif.:led ,by a series ofmeeting s between membersof :thetwo bod i e s ,
The Courtalso:maintains., cooperati ve . relationswithother.OAS.bodieswork ing
in the areaofhuman rights, such as the 1nter...American Commission of Women
and the 1nter"'AmericanJuridical Committee. 1t al.socma ín ta íns ;relationswith
the European Courc . ófHuman Rights ,which was established by the Counc i L of
Europe and exercisesfunctions wi ch i n the f r arnewor k of thatorganization
comparable tothose of the1nter-American Court, andwith the. pertinent bod-«
ies of the United Nations such as the Commiss ionand Comm i ttee on Human
Rights and the Office of the High Commissioner for Refugees.

11. ACTIVITIES OF THE COURT

A. EighteentbRegular.Sessionof ,the General Assembly of ." theJ:i>AS

The Court wasrepresented in the Eighteenth Regular Session of the General
Assembly of the Organization, celebra ted on November 14 .. to 19,1988, in San
Salvador, El Salvador, by its Vice-President Judge Héctor Gros-Espiell. The
Presidentofthe Court, Judge Rafael Nieto-Navia, wasnot able toattend
because of healthreasons.

vice-President GrOS-iESpiell, in his report concerning the activi ties of the
Court du r i nq 1988, to the Commission .on Juridical andPolitical Matters of
the Assembly, pointed out the Impor.cant fact that the Court dicta ted the
fir st judgment on the mer i t s ofa contentious case, on July 29, 1988, "the
velásquez Rodríguez" case, and.that the concerned Government in an examplary
action "accepted the decision.which, although it was the only possible ju­
r i d i ca L attitude according tO.tl1e Convention, demonstrated, in thisspecific
case, the Government i s recognizedcompromise to comply with an international
sentence." Judge Gros-EspiellaJ,so pointed out that the Tribunal adopted for
the fir st timeinl98 8, in r the provis ionalmeasu res towhich
Ar t (2 )01: theConvent ion to in the cases "velásquez Rodríguez,"
"GodinezCruz"and"FalrénGarbi .and Solís Corrales" and that it was comply­
í.nq in the first of them, with<process of fixing the amount and the .payment;
of indemnization according tobhe .dd spos Lt i.on s of the Court.

During hispresentation a summarized exposition wasmade of the request for
an advisory op.ín í on (OC-"lO) formulated to the Courtby the Government of Co­
lombia and reference was madetothe .then Draft Additional Protocol to the



Am",rican Conve n t ion on Human Rights in the Are a of Economics, Soci al ano
Cultural Rights, to the Draft Additional Protocol to the Nnerican Convention

Human Rights to Abolish the Death Penalty and to the Draft oí the
r-American Convention on the Forced Dissapearance of Persons.

Additional Protocol to the American Convention on Human Rights in the
of Economics, Social and Cultural Rights "Protocol oí San Salvador," was

r í.bed dur í nq this Assembly by twelve member sta tes of the orqan í za t í.on
Present Status of Ratification can be found in Appendix VII of this

oO'--r"'''1") •

the General Assembly, the States Parties on the Convention re-elected
Judge for a s í x yea r term the President of the Cou r c , Judge Rafael
tO'-Ni~V]a (Colombia), and also elected Orlando Tovar~Tamayo (Venezuela) and

Picado-Sotela (Costa Rica) for a six year periodo The latter two would
Pedro Nikken (Venezuela) and Rodolfo E. Piza-Escalante (Costa Rica).

also elected Policarpo Callejas-Bonilla (Honduras) to finish Jorge R.
Hernlarla~~z-Alcerro i s manda te (Honduras), who resigned because he was named

ras' Ambassador to the united Sta tes of America, designation incompati-
with that of Judge of the Court, acco rd ínq to Article 18 of the Court' s

Judge Callejas' term will finish at the end of 1991.

Resolution on the Annual Report of the Court AG/RES.949 (XVIII-O/88),
resolved:

1. To express its satisfaction and the recognition by the Orga­
ization of American States of the high juridical quality of the

work carried out by the Inter-American Court of Human Rights, as
reflected in its Annual Report.

call upon the member states of the OAS that have not yet
to ratify or accede to the American Convention on Human

To express the hope that all the sta tes parties to the Con­
vention will recognize the compulsory jurisdiction of the Court.

To express its satisfaction at the fact that the report of
Court indicates that it has attained the full exercise of its

ictional and advisory powers, and to furthe r express the
that the necessary initiatives will continue to be adopted

order to implement all the means and procedures for the pro­
ion of human rights embodied in the Convention and in other

instruments of the inter-American system.

To continue to extend fullest support, as it has done thus
to the activities of the Inter-American Court of Human



B. Sé8:l'lion of t.he t

Du r inq this Special Session of the
the seat of the Tribunal in San
judgment on the "Godínez Cruz" case.

Cou r t , from January 16 to 20, 1989, at
, Costa Rica, the Court met to emit

Since Article 54(3) of the American Convention disposes that "Tbe judges
shall cóntinue in office until the exp i r.a t í.on of theirterm. However, they
shall continue to serve with regard to cases that they have begun to hear and
that are still. p end i nq , fo r which pu rpos e s they shall not be replaced by the
newly elected j.udqesj" the composition of the Court for the consideration of
the aforementioned case was: Rafael Nieto-Navia (Colombia), president¡ Ro­
doLf o E. Píza...Escalante (Costa Rica), Thomas Buergenthal (United sta tes) ¡
Pedro Nikken (Venezuela) ; Héctor Fix-Zam1.tldio (México) and Rigoberto
Espinal-Irías (Honduras), judge ad hoo , The Vice-President of the Cou r t ,

Judge Héctor Gros-fEspiell (Uruguay), was absent from the sesS í on.s due to
force majeure.

The "Godínez Cruz" case was resolved on January 20, 1989. The Court deliv­
ered j udqment , on that same date, dec1aring that Hondurashad violated, in
the case of Saúl Godínez Cruz, Articles 7 (Right to Personal Liberty), 5
(Right to Humane Treatment), and 4 (Right toLife) of the Amer.icanConven­
tion, in conjunction with Ar t.ícLe 1(1) thereof, and decidedthat Honduras is
required to pay fair compensation tothe next of kin of the victim (the com­
plete text of the Judgment of January 20, 1989 on the "Godínez Cruz" Case
can be found under Appendix 1 of this Report).

C. Twentieth Regular Session of the Court

The Twentieth Regular Session ofthe Court was held at its seat from January
23 to 27, 1989. Present were Rafael Nieto-Navia (Colombia), President¡ Héc­
tor Fix-Zamudio (México), Policarpo Callejas-Bonilla (Honduras) ¡ Orlando
Tovar-Tamayo (Venezuela) and Sonia Picado-Sotela (Costa Rica). Due to force

maj eure Vice-President Héctor ' Gros--Espiell (Uruguay), and Judge 'l'homas
Buergenthal (United states) were Unable to participate in the session.

During this session Judges Callejas, TOvarand Picadowere swo.r n in. The
Tribunal was primarly dedicated J:o the cons í.de ra t Lon of the request f'o r ad­
visory op ín í on (OC-IO)subnüttedbythe Colombian Government, inorder that
the may(¡ptermine thE' notmative status of the American. Declara tion
on the RigtltsandDuties ofManintheframe ofthe inter-American system for
the p ro t ect.Lon of the humanrights,andalso to resolveif Article 64 ofthe
American Conventi.on on Human Ri.ghtts, whí.ch refers to the interpretation of
"treaties," authorizes the Court to render advisory opinions concerning the
before mentioned Declaration.

The Executive Director of the Inter-American Institute of Human Rights re­
ported on the ~rogress of the a~tivities of the institution. The Institute



On March 15, 1989, the Court rendered judgment on the "Fairén Garbi and Solís
"case. The Tribunal declared "that in the instant case it has not

proven that Honduras is responsible for the disappearances of Francisco
Fairén Garbi and Yolanda Solís Corrales" (the complete text of the March 15,
1989 Judgment can be found in Appendix 111 of this Report).

In accordance with Article 54(3) of the American Convention, the following
judges were present: Rafael Nieto-Navia (Colombia), president; Héctor Gros
Espiell (Uruguay), Vice-President; Rodolfo E. Piza-Escalante (Costa Rica);
Thomas Buergenthal . (United Sta tes); Pedro Nikken (Venezuela); Héctor Fix­
Zamudio (México) and Rigoberto Espinal-Irías (Honduras), judge ad hoc.

Tribunal celebrated at its seat in San José, Costa Rica, from March 12
to 17, 1989, its Eighth Special Session. This session was held in order to
render judgment on the "Fairén Garbi and Solís Corrales" case.

Eighth Special Session of the Court

cour t received a request for adví sory op í n í.on , by note of January 31,
9, formulated by the Inter~American Commission on Human Ríghts. The advi~

opinion was put forth by the Commission to have the Cou r t; interpret
le 46 (1) (a) and Article 46 (2) of the American Convention in order to

how the requirement for the exhaustion of internal legal remedies
applies to an indigent, who due to economic circumstances, is not capable of
sing the legal remedies of his count ry j o r to an individual who is unable

retain legal counsel due to a general fear in the legal community, and
s í.s barred f rom access to his country' s judicial system (the complete

of the request for advisory opinion can be found under Appendix II of
s Report).

11

was crea ted by an agreement between the Cou r t; end the Government o f Costa
Rica of October 15, 1980.

Court during this Eighth Special Session, composed in the aforementioned
r, held a public hearing on March 15, 1989, with the assistance of the

Honduran Agent, the Executive Secretary of the Inter-American Cornmission on
Human Rights, in his capacity as Delegate and one of the lawyers of the vic­
tim's family as adviser of the Cornmission, in order to hear different crite­
r concerning the indemnization which the Government of Honduras must pay
to the family of the victims in the "ve Lá squez Rodríguez" and "Godínez Cruz"
cases.

Charles D. Moyer, Esguire, voluntarely retired from the Organization of
rican Sta tes on March 31, 1989. By resolution of the President of the

Court of March 15, 1989, Lic. Manuel E. Ventura-Robles, Deputy Secretary,
assumed the position of interim Secretary of the Court as of April 1, 1989.
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From July 10 to 14, 1989, the cour t held a t I t.s sea t in san José, Costa
Rica, its Twenty First uka r Session. A11 the judges wer e ,and
theTtibunal proceedéd to elect ita President and Vice-Presidentfor at\'lO
yea r perlad honor whi.ch vwas bestowed upon nr 0 rGros-'Elspiel1 (Uruguay)
and H:éctor (México) ,presídent and Vice-president, respective1y
(theactl1a1 the Cou r t; can be f ound onpage No. 3) 0

nur í nq this peI'iód of sessí<msa public he.ar í nq was he Ld on Wednesday July
12, 1989, re1ative to the foradvisory op tn í.on (OC-l1), submitted by
the Inter-Arnerican Comnli'ssion on Human Rights. Present du r í.nq this public
hea r í nq wereArtlbassador Oliver Jackmann, Delegate and President of the
tnt e r-Ame r í can Commission and t.í c , Carlos Vargas Pizarro, Agent ·of the Costa
Rican Government and Director ofJuridica1 Affairs of the Ministry of Fo r «

eign Re1ations of Costa Rica.

The Tribunal cons í.de red and rendered an op í n ion on the Advisory opí.n ion
OC-10/89 on Ju1y 14, 1989, submitted by the Ilustrious Government of Colom­
bia concerning the interpreta tion of the American Declara tionon the Rights
and DutiesofMan· within the trame of Article 64 of t.he . Ame r í.can Convention
on HUman Rights. Speeifically the Court isof the opinion

That Ar t i c l,e 64 (1) of the Ame r í.can Conventionauthorizes the
Court, at the requestóf theMember Sta tes of theOAS orany .du Ly
qualified OAS organ, to r ende-r advisory opinions interpreting the
American Declara tionof theRights and Duties of Man, .provdded
that in doing so the Court is acting within the scope and frame­
work of its jurisdiction in re1ation to the Charter and Conven­
tion o r othe r treaties concerning the protection of human rights
in theAmedean states.

(The complete text of this Advisory Opinion can be f'ouríd on Appendix IV of
this Repo r t ) ,

As it has been the custom dur Lnq the requ l.ar sessions of the Court, the Ex­
ecutive ní.reeto r of : theInter..,;Ameriean Institute of Human Rights, gave a de­
tailed report on the é\ctivities of the institution in the fields of
education, investígation, andt.he promotíon of·human rights.

F.

During this NinthSpeeial Session, the Cour t; considered the compensatory
damages to be paid by Honduras to the families of the vietims in the
"velásquezRodr íguez" and "Godínez Cruz" cases. As it· has been mentioned
before the· composi tion of the Cour tfor these two cases was asfollows:
Héctor Gros Espiell (Uruguay), Pres ident; Héctor Fix-Zamudio (México),
Vice-President; Rodolfo E. Piza--Escalante (Costa Rica); Rafael Nieto-Navia
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(Colombia); Pedro Nikken (Venezuela) and Rigoberto Espinal-Irías (Honduras),
ad hoc. Judge Thomas Buergenthal (United Sta tes) was unable to

icipate in the elaboration and signature of the sentences due to health

Court f i xe d compensatory damages in the amount of seven hund red fifty
lempiras to be paid by Honduras to the family of Angel Manfredo Ve­

Rodríguez and in the amount of six hundred fifty thousand lempiras
family of Saúl Godínez Cruz (the complete text of the compensatory
judgment of July 21, 1989, on the cases of "Vel¡squez Rodríguez"'and

ínez Cruz" can be found in Appendix V and Appendix VI, respecti vely, of
s Report).



APPEl.IJDIX I

INTER-AMERICAN COURT OF HUMAN RIGHTS

GODINEZ CRUZ CASE

JUDGMENT OF JANOARY 20, 1989

In the Godínez Cruz case,

The Inter-American Court of Human Rights, composed of the following judges:

Rafael Nieto-Navia, President
Rodolfo E. piza E., Judge
Thomas Buergenthal, Judge
Pedro Nikken, Judge
Héctor Fix-Zamudio, Judge
Rigoberto Espinal-Irías, Judge ad hoc

Charles Moyer, Secretary
Manuel Ventura, Deputy Secretary

delivers the following judgment pursuant to Article 44 (1) of its Rules of
Procedure (hereinafter "the Rules of Procedure") in the instant case
submitted by the Inter-American Cornmission on Human Rights against the State
of Honduras.



16

1. The Inter-American Commission on Human Rights (hereinafter "the Com­
mission") submitted the instant case to the Int.er-American Court of Human
Rights (hereinafter the "Court") on Apríl 24, 1986. It originated in a pe~

tition (No. 8097) against the State of Honduras (hereinafter "Honduras" o r
"the Government"), which the Secretariat of the Commission received on Oc­
tober 9, 1982.

2. In submi tting the case, the Commission Invokad Articles 50 and 51 of the
American Convention on Human Rights (hereinafter "the Convention" o r "the
American Convention") and requested that the Court determine whether the
State in question had violated Articles 4 (Right to Life), 5 (Right to Hu­
mane Treatment) and 7 (Right to Personal Liberty) of the Convention in the
case of Saúl Godínez Cruz. In add í t í on , the Commission asked the Court to
rule that "the consequences ofthe sí tua t í.on that constituted the breach of
such right or freedom be remedied and that fair compensation be paid to the
injured party or parties."

3. The petition filed with the Commission alleges that Saúl Godínez Cruz,
a schoolteacher, disappeared on July 22, 1982 after leaving his house by mo­
torcycle at 6:20 a s m, and while in route to hí s job at the Julia Zelaya Pre­
Vocational Institute in Monjarás de Choluteca. The petition states that an
eyewitness saw a man in a military uniform and two persons in civilian
clothes arrest a personwho Look ed like Godínez. They placed him and h í s
motorcycle in a double-cabin vehicle wi thout license plates. According to
sorne neighbors, his house had been under surveillancE!, presumably qy govern­
ment agents, for sornE! days before his disappearance.

4. After transmitting the relevant parts ofthe petition to the Government,
the Commission, on var í ous occas íons, requested information on the matter.
Since the Commission received no reply, it applied Article 42 (formerly 39)
of its Regulatio,ns .and presumed "as truethe allegations contained in the
communi.ca t í.on of October 9, 1982conqerning the dE!tentiqn and .possible dis­
appearance of Baúl Godínez in toe Republic of .. Honduras" andpointed out to
the Govli!r:nment that "such acts are most se r í.ous vv.íoj.a t Ions of the right to
life (Art. 4) and the right of personal liberty (Art. 7) of the American
Convention" (Resolution 32/83 of October 4, 1983).

5. on Deqember 1, 1983, the Government r:equested r e cons i.de.ra tion of Reso­
lution 32/83 on the grounds that a writ of habeas corpus (exhibición perso­
nal), brought on behalf of Saú L Godínez Gómez on August 17, 1982, had been
denied because the appl,icélnt did not complete theprocedure in a timely
fashion and that another writ, brought on behalf of Saúl Godínez Cruz and
others on July 4, 1983, was stHl pending on thedate that the Government
requested the re cons í.de ra.t í on , The Governmentalso included information re­
ceived from security officials on the impossibility of determining the
whereabouts of Baúl Godínez Cruz.

6. Accorqirl9 t,q thE! documentElP.¡:;esE!nteq to toe qql],rt bytheCornmission, the
petitioner, <:ln Eeprt,l.¿ry. l.S., 1984,., a.dmitted that thE;! writ of habeas corpus
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1ed on August 17, 1982 had not been pursued "because the~ denied holding
by the name of Saúl Godínez Gómez and the ínvestigating judge fell
trick."

The Commission also al1eged that a prisoner claimed to have seen Saúl
in the Central Penitentiary of Tegucigalpa at the end of June of

On May 29, 1984, the Commission informed the Government that it had de­
"to reconsider Reso1ution 32/83 and to continue the study of the case"

requested information on the exhaustion of domestic legal remedies and
r matters re1evant to the case. The Commission reiterated this request

r:y 29, 1985.

On March 1, 1985, the Government asked the Commission to postpone a fi­
decision on this case because it had set up an Investigatory Commission

study the matter. The Commiss ion ag reed to the Gove rnment' s request on
11, granting it thirty days in which to present the information re-

October 17, 1985, the Government presented to the Commission the Re­
the Investigatory Commission.

Apri17, 1986, the Government informed the Commission that "notwith­
the efforts of the Investigatory Commission ••• no new evidence has

discovered. " It also pointed out that "the information at hand con­
no convincing evidence on which to rule on the alleged disappearances

certainty" and that it was impossible "to identify the persons
responsible. "

ResoLu t Lon 24/86 of April 18, 1986, the Commission decided that the
for reconsideration of its Res01ution 32/83 "is unfounded and 1acks

other than that a1ready examined." In that same Res01ution, the
~HlJ""Á~~ion confirmed Resolution 32/83 and referred the matter to the Court.

1

Court has jurisdiction to hear the instant case. Honduras ratified
rnnu~nrion on September 8, 1977 and recognized the contentious jurisdic­

the Court, as set out in Article 62 of the Convention, on September
81. The case was submitted to the Court by the Commission pursuant to

61 of the Convention and Artic1e 50(1) and (2) of the Regu1ations of
Commission.

II

The instant case was submitted to the Court on April 24, 1986. On May
1986, the Secretariat of the Court transmitted the application to the
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Government, pursuant to Article 26 (1) of the Rules of Prooedu re ,

15. On July 23, 1986, Judge Jorge R. He r nández Al.ce r ro informed the Pr e s i,»­

dent of the Court (hereinafter "t.he Presidentil) that, pur suant to Article
19 (2) of the statute of thé Court (hereinafter "the Statuteil), he had ilde­
cided to recuse (him) self from hearing the three cases that. .. were submit­
ted to the tnt e r-Amer í.can Court of Human Rights. il The President accepted
the disqualification and, by note of that same date, inrormed the Government
of its right to appo í.nt; a jUdge ad hoc und er Article 10(3) of the Statute.
The Government named Rigoberto Espinal Ir ías to that position by note of
August 21, 1986.

16. In a note of July 23, 1986, the President confirméd a prelíminary agre­
ement that the Government present íts submissions by the end of August 1986.
On August 21, 1986, the Government requested the extension of this deadline
to November 1986.

17. By his Order of August 29, 1986, having heard the views of the parties,
the Président set October 31, 1986 as the deadl irte for the Government's pre­
sentation of its submissions. The President also fixed the deadlines of Ja­
nua ry 15, 1987 for the filing of the Commission's submissions and March 1,
1987 for the Government's response.

18. In its submís s íóns of October 31, 1986, the Governmerit objected to the
admlssibility of the applicatíón filed by the Commtss Lon,

19. On December 11, 1986, the Ptesideritgranted the Commission's request for
an extension óf the deadline for the ¡::>tesentatíon of its submiss ions to March
20, 1987 and ' extended the deadline for the Government "s response to May 25,
1987.

20. In his arder of Januaty 30, 1987, the president made c Leaz that the ap­
plícation whlch ga\7e rise to the instant procéed Inq should be deemed to be
the Memofia:l provided for in Atticle 30 (3) of the Rules of Procedute. He
also spe6ified that trie deacUine of March 20, 1987 granted to the Commission
was the time HIIIit set fbrth in Article 27 (3) of the Rules for the presenta­
tion of its observations and conclusions on the preliminary objections raised
by th€! Govetnment. The President, after consulting the parties, ordered a
pubLrc hearingon June 16 j 1987 for the presentation of oral arguments on the
prelíminary objections and left open the time limits fo r submd s s í.on s on the
merits, pur suantr to the aboVé"-mentloned atticle of the Rules of Ptocedure.

21. By note of Match 13, 1981, the Gbvernment informed the Court that
becauSe

t.he Order of January 30, 1987 is not; restricted to matters of mere
prooedu r e rror to the determination of déadlines, but r at.he r í.n­
vo Lve s thé interptetátion and c Lasa.í Eí ca t Iorr of the subfñí.s sí.ons ,
(the Govetnment) conáii::ler s it adviSable, pur suant to Article 25
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Dec1ae(d) to proceed with the consideration of the instant

June

the Go­
the ex­
ordered

ofJudgmentObjections,Preliminary
3) •

on the preliminary objections raised by the Government took
1987. Representatives of the Government and the Commis­

in this hearing.

Cruz Case,
Series C No.

26, 1987, the Court delivered its judgment on the preliminary
In this unanimous decision, the Court:

ect (ed) the preliminary obj ections interposed by
of Honduras, except for the issues re1ating to

ion of the domestic legal remedies, which (were)
to the merits of the case.

Postpolne(d) its decision on the costs until such time as it
judgment on the merits.

same date, the Court adopted the fol1owing decision:

instruct the President, in consultation with the parties,
a deadline no later than August 27, 1987 for the

to submit ~ts Counter-Memoria1 on the merits and offer
O::V.J.UO::IJIl..'O::, with an í.nd í.ca t í.on of the facts that each item of

is intended to proveo In its offer of proof, the Go­
shou l.d show how, when and under what circumstances it

to present the evidence.

a motion contained in its observations of March 20, 1987, the Com­
the President to r e so í.nd paragraph 3 o f h i s Order of January

in which he had set the date for the publ.í c hearing. The Cornmis-
obse r ved tha t ..in no part of its Memorial ha d the Government of

presented í t.s objections as pre1iminary objections." In its note
11, 1987, the Government d i.d however refer to its objections as

objections."

Resolution of June 8, 1987, the Court affirmed the President's arder
30, 1987, in its entirety.

of the Statute of the Court and Article 44 (2) of í t s Rules of
p,. ....oedu r e , for the Court to affirm the terms of the President's

of January 30, 1987, in order to avoid further confusion
the par t i.e s , As these are the fi rst content ious cases

to the Court, it is especially important to ensure
compliance wi th and the correct applica tion of the proce­

rules of the Court.
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2. Within thirty days of the receipt of the subhiissioh of the
Government, the commí s s íon musb ratify in writing the request of
proof a.l r ea dy made , withbut pre jud í ce to t.he poas Lbi.Lí.Ey of
amending or supp1ementing what has been of fe re d , The commí s s í on
shou1d indicate the fact.s that each item of evidence í s intended
to prove and how, when and under what c í rcums t ance.s it wishes to
present the evidence. As soon as póas í b Lé after receiving the
Government' s submission refetred to in paraq réph one , the com­
mission may also supp Lement; o r amend its offer of proof ,

3. To insttuct the President, without pre j ud.í ce to a final de­
c í.s í.oñ being takeri by the Court, to decide preliminary matce r s
thát might ar í.se, to adtni t or exclude eví dence that has been of­
fered o r may be offered, tío orde r the filing of e xpe r t o r other
documentary evidence that may be re ceíved and, in consul ta t í on
with the parties, to set the date of the hearingot hearings on
the metí ts at which eví.dencé sha11 be pre.sent.ed , thetestimony of
witnesses and any experts shall be reoéí ved , and at which the
final arguments shall be heárd.

4. To iristruct the Presiderit tb a r r anqe with the respective au'"
thori ties for the necessary guarantees of immunity and participa­
tion of the Agents and other representativés of thé pa'r t.Le s , wit­
nesses and experts, and, if necessary, the delegates ofthe Court.

27. In its submission óf July 20, 1987; the Commissióh rél.Hfied and sup­
plemented its reqllest for oral testimóny arid offEPred documentary eví.dénce ,

28. On August 27, 1987, the Gbvernment filed its Counter-Meritótial and docu­
mentary eví dence , In its prayer, the Government asked the Court to dismiss
"the su í t against the State of Honduras on t.he grounds that it doe s not find
the allegations to be ttue and that the domes t í.c remedies of the state of
Honduras have not yet been exhausted .. ,j

29. In his arder of Septetnbér 1, 1987, thé President admitted the testimo­
nial and dbcumentary evidence offered by tihe commí ss í.on , Oh Séptember 14,
1987 he also admitted the dócuméntary evidence of fe red by theGovernment.

30. 'I'he Court held hearings on the merits and heard the final arguments of
the parties from September30 to Octbber 7, 1987.

The re appeared béfo.ré the Cóurt

a) for the Góvernmerit of Honduras:

Edgardo Sévíllá tdiáqUéz, Agent
Ramón Perez zuriiga,. RElpreséfitative
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Juan Arnaldo Hernández, Representative
Enrique Gómez, Representative
Rubén Darío Zepeda, Adviser
Angel Augusto Morales, Adviser
Olmeda Rivera, Adviser
Mario Alberto Fortín, Adviser
Ramón Rufino Mejía, Adviser

for the Inter-American Cornmission on Human Rights:

Gilda M.C.M. de Russomano, President, Delegate
Edmundo Vargas Carrefto, Executive Secretary, Delegate
Claudio Grossman, Adviser
Juan Méndez, Adviser
Hugo A. Muftoz, Adviser
José Miguel Vivanco, Adviser

witnesses presented by the Cornmission to testify as to "whether between
s 1981 and 1984 (the period in which Saúl Godínez disappeared) there

numerous cases of persons who were kidnapped and who then disappeared,
wlle~lIer these actions were imputable to the Armed Fbrces of Honduras and

the acquiescense of the Government of Honduras:"

Miguel Angel Pavón Salazar, Alternate Deputy
Ramón Custodio López, surgeon
Virgilio Carías, economist

Consuelo Murillo, student
Díaz Arrivillaga, Deputy

~vLc"vio Caballero, former member of the Armed Fqrces

presented by the Commission to testify as to "whether between
1981 and 1984 effective domestic remedies exí s t ed in Honduras to

those persons who were kidnapped and who then disappeared in actions
to the Armed Forces of Honduras:"

Custodio L6pez, surgeon
ilio Carías, economist

ton Jiménez Puerto, lawyer
Consuelo Murillo, student
velásquez Díaz, lawyer

Augusto Murillo, lawyer
Gonzalo Flores Trejo, shoemaker

presented by the Cornmission to testify on specific facts
this case:

ida Escoto de Godínez, wife of Saúl Godínez
~;~nnrina Cruz, mother of Saúl Godínez
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f) The f o l.Lowi nq witnesses offered by the Commission d i d not appear at
these hearings, notwithstanding the fact that they haá been summoned by the
Court:

Leónidas Torres Arias, former member of the Armad Porces
Linda Drucker, reporter
José María Palacios, lawyer
Mauricio Villeda Bermúdez, lawyer

31. After having heard the witnesses, the Court directed the submission of
additional evidence to assist it in its de1iberations. lts Order of October
7, 1987 reads as fOllows:

A. Documentary Evidence

1. To request the Government of Bonduras to prov í de the organi­
zational chart showing the structure of Battalion 316 and its po­
sition within the Armed Forces of Honduras.

B. Testim()ny

l. To call as a witness the nurse, sister of Enmidida Escoto de
Godínez.

2. To caU as witnesses ,.MarcoTulio Regalado and Alexander Ber­
nández, meT\1bers of the Armed Fbrces of Honduras.

32. By the same Order, the Court set necembe r 15, 1987 as the deadline for
the submission of documentary evidence and decided to hear the o raL testimo­
ny at its January 1988 session.

33. In response to that .order , on December 14, 1987 the GovernT\1ent: a) with
respect to the órganizational structure of Battalion 316, requested that the
cour t rt8eive the testimony of its CPmmandant in a closed hearÚlg . "because
of strict' security reasons of t.he State of Honduras" and b) requested that
the Court hear the testimony of Alexander Hernández and Marco Tulio Regalado
"in the R~p1,!blic of Hondu r as, in a manne r to be dec ided by the Cou r t and in
a closed hearing to be set at an opportune time... becauseof secu r í ty rea­
sons and because both persons are on active duty in the Armad Fbrces of
Honduras. "

34. By note of December 24, 1987, the Commí.as Lon objected to he ar í.nq the
testimony of members of the Bonduran military in closed session. This posi­
tion was reiterated by note ofJanuary 11, 19.88.

35. On the Latte r date, the Cou r t; decided to receive the testimony of the
members of the Honduran military at a closed hearingat the seat of thé Court
in the presenceof~heparties.
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Pursuant to its Order of October 7, 1987 and its decision of January 11,
8, the Court heard the testimony of EIsa Rosa Escoto Escoto on January 19,
8, on the fol10wing day it also held a closed hearing in San José, which

par t i.es a t t end ed , at which it received the testimony of persons who
xuel!~ified themselves as Lieutenant C010nel Alexander Hernández and Lieuten~

Marco Tulio Regalado Hernández. The Court al.so he ard the testimony of
Roberto Núñez Montes, Head of the Intelligence Services of Honduras.

On January 22, 1988, the Government submitted a br í.e f prepared by the
ran Bar Association on the legal remedies available in cases of disap­

pe r sons , The Cou r t; had asked for this document in response to the
G6vernme~nt's request of August 26, 1987.

On July 13,1988, the Commission responded to a request of the Court
oncerning another case before the Cou r t; (Fairén Garbi and Solís Corrales

In its response, t he Commission included sorne "final observations"
instant case.

By decis ion of July 14, 1988, the President refused to admi t the "final
tions" because they were untimely and because "reopening the pe r í od

submí s s íons would violate the procedure opportunely established and ,
r, would seriously affect the procedural equilibrium and equality of
ies."

fol:)..owing non...governmental organizations submitted briefs as amici
Amnesty International, Asociación Centroamericana de Familiares de

énldIO~)-IJe:sa:parec].a()s, Association of the Bar of the City of New York,
for Human Rights and Minnesota Lawyers International Human

TII

of NOvember 4, 1987, addressed to t.he President of the Court,
vVlllJlJi""ion asked the Court to take provisional measures under Article 63

Convention in view of the threats against the witnesses Mil ton
Puerto and Ramón Custodio López , üpon fo rwar d i.nq this information

of Honduras, the President stated that he "does not have
to ascertain which persons or entities might be responsible for
but he strongly wishes to request that the Government of Hondu­

measures necessary to guarantee the safety of the lives and
of Mil ton Jiménez and Ramón Custodio and the property of the Com­

the Defense of Human Rights in Honduras (CODEH) •••• " The Presi­
stated that he was prepared to consult with the Permanent Commis­

the Court and , if necessary, to convoke the Court for an emergency
"for taking the appropriate measures, if that abnormal situation

By communications of November 11 and 18, 1987, the Agent of the
informed the Court tha t the Honduran government would guarantee

Custodio and Milton Jiménez "the respect of their physical and moral
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integrity ••• and the faithful compliance with theConvention."

42. By note of January 11, 1988, the Commissioninformed the Court of the
death of José Isaías Vilorio, which occurred on January 5, 1988 at 7:15 av m,
The Court had surnrnoned him to appear as a wi tness on Januaiy 18, 1988. He
was killed "on a public thoroughfare in Colonia San Miguel, Comayagüela, Te­
gucigalpa, by a group of a rmed men who placed the insignia of a Honduran
guerrilla movement known a~ Cinchonero on his bbdy and fled in a vehicle at
high speed."

43. On January 15, 1988, the Court was informed of the assassinations of
Moisés Landaverde and Miguel Angel Pavón which had occurred the previous
evening in San Pedro Sula. MI'. Pavón had testified before the Court on Sep­
tember 30, 1987 as a witness in this case. Also on January 15, the Court
adopted the foÚowing provisional measures unde r Artic1e 63 (2) of the Con­
vention:

l. That the Government of Honduras adopt, without delay, such
measures as are necessary to prevent further infringements on the
basic rights of thosewho have appeared or have been summoned to
do so before this Court in the "Ve1ásquez Rodr íguez," "Fairén
Garbi and solís Corrales" and "Godínez Cruz" cases, in strict
comp1iance with the ob1igation of respect for and observance of
human rights, under the terms of Artic1e 1(1) of the Convention.

2. That the Government of Honduras a l.so employ al1 means within
its power to investigate these reprehensible crimes, to identify
the perpetratorS and to impose the punishment provided for by the
domestic 1aw of Honduras.

44. After it had adopted the above Order of January 15, the Court received
a request from the Commission, dated the same day, that the Court take the
nece s saryvmeasure s to protect the integri ty and securi ty of those persons who
had appea,red or wou1d appear befare the Cou r t; ,

45. On January 18, 1988.., the Commission asked the Court to adopt the fo1­
lowing complementary provisional measures:

1. That the Government of Honduras Lnfo rm the cour t , within 15
days, of the specific measures it has adopted to protect the
physica1 integrity of witnesses who testified before the Court as
wel1 as those persons in any way involved in these proceedings,
such as representatives of human rights organizations.

2. That the Government of Hondu r as report, within that same
period, on the judicial investigations of the assassinations of
Jasé ISaías Vilorio, Miguel Angel pavón and Moisés· Landaverde.



46. That same day the Government submitted a copy of the death certificate
and the autopsy report of José Isaías Vilorio, both dated January 5, 1988.

2. 'Ulat the Government of Honduras adopt concrete measures to
make clear that the appearance of an individual before the Inter­
American Commission o r Court of Human Rights, unde r conditions

c. too investigations of the assassinations, including forensic
reports, and the actions that are proposed to be taken within the
judicial system of Honduras to punish those responsib1e.

b. the judicial investigations that have been or will be under­
taken with respect to threats against the aforementioned individ­
uals.

a. the meaaure s that have been adopted or will be adopted to
protect t he physical integrity of, and to avoid irreparable harm
to, those witnesses who have testified or have been summoned to
do so in these cases.

6. That the Court request the Government of Honduras to send it
immediately a copy of the autopsies and ballistic tests ca r r i ed
out regarding the assassinations of Messr s , Vilorio, Pavón and
Landaverde.

4. That the Government of Honduras inform the Court, within the
same pe r i.od , on the criminal investigations of threats against
Ramón Custodio and Milton Jiménez, who are witnesses in this case.

5. Th~t it inform toe Court whether it has ordered police pro­
tection to ensure the personal integrity of the witnesses who have
testified and the protection of the property of CODEH.
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3. That the Government of Honduras provide the Cou r t , withín
that same period, the public statements made regarding the afore­
mentioned assassinations and indicate where those statements ap­
peared,

7. On January 18, 1988, the Court decided, by a vote of six to one, to hear
the par t í.es in a pub1ic session the following day regarding the measures re­

by tbe commí s s í.on , After the hearing, taking into acoount; "Articles
63 (2), 33 and 62 (3) of the American Convention on Human Rights, Articles 1

2 of the sta tute of the Court and Article 23 of its Rules of Procedure
its character as a judicial body and the powers which derive therefrom,"
Court unanimously decided, by arder of January 19, 1988, on the fol­

Low í nq additiona1 provisional measures:

1. That the Government of Honduras, within a period of two
weeks, infQ~m this Cou~t on the following points:
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authorized by the American Convention and by the rules of proce­
dure of both bod í e s , is a right enjoyed by every individual and
is recognized as such by Honduras as aparty to the Coriventio~.

This decision was delivered to the parties in Court.

48. Pursuant to the Court's decision of January 19, 1988, the Government
submitted the following documents on February 3, 1988:

1. A copy of the autopsy report oh thE;! death of Profespor
e
Miguel

Angel Pav6n Salazél..r, certified by the Third Criminal Court of San
Pedro Sula, Department of Cortés, on JanlJary 27, 1988, and pre­
pared by forensic specia1ist Rolando Tábora, of that same Court •.

2. A copy of the autopsy report on the death of professor'Moisés
Landaverde Recarte, ce r t í.f í.ed by t he above cour t on the same. da te
and prepared by the same forensic specialist.

3. A copy of a statement made by Dr. Rolando TáIJora, forensic
specialist, as part ofí the. inquiry unde r t.ak en by the aboye Court
into the deaths of Miguel Angel Pav6n and Moisés Landaverde Re­
carte, and certified by that Court on Jélnuary 27, 1988.

4. A copy of the inquiry intothreats against thelives,of Ramón
Custodio and Mil ton. Jiménez, conduct.ed by the. Firpt Criminal; Cou r t;

of Tegucigalpa, Central Dist;.rict, and certified by that Court on
February 2, 1988.

In the same submission, the Government stated.that:

The content of the aboye documents shows tha t the Government of
Honq¡,.tréls has initiated a judicial inquiry into the assass:l.nations
of Miguel Angel Pavón Salazar and Moisés Landaverde Recarte, under
the procedures provided for by Honduran law.

Those samedocuments show, mpreover, that the projectiles were not
removed from the bodies for ballistic study because of the oppo,..
sition of fa,mily member s , which is why no ballistic report was
submitted as requested.

49. The Government a1so ¡:-equested an extension of the dead1ine ordered aboye
"because, for justifiab1e reasons , it has been impossible to obtain some of
the information." üpon instructions from the President, the Secretariat in­
formed the GoVernment on the following day that it' was not possible to extend
the deadline because it had. been set by the fUll Court.



27

50. By communication of March 10, 1988, the Inter~Institutional Commission
of Human Rights of Honduras, a governmental body, made several observations
regarding the Court's decision of January 15, 1988. On the threats that have
been made against some wi tnesses, it reported that Ramón Custodio "refused
to b r í nq a complaint before the prope r cou r t s and that the First Criminal
Court of Tegucigalpa, Department of Morazán, had initiated an inquiry to de­
termine whether there were threats, intimidations or conspiracies against the
lives of Dr. Custodio and Milton Jiménez, and had duly summoned them to tes~

tify and to submí.t any evidence," but they failed to appea r , It added that
no Honduran official "has attempted to intimidate, threaten or restrict the
liberty of ~ny of the persons who testified before the Court ••• who enjoy the
same guaX;qntees as other citizens."

51. On March 23, 19~8 the Government submitted the following documents:

l. Copies of the autopsies performed on the bodies of Miguel Angel
Pavón Salazar and Moisés Landaverde, certified by the Secretary of
the Third Criminal Court of the Judicial District of San Pedro Sula.

2. The ballistic report on the shrapnel removed from the bodies of
those pe r son s , s Lqned by the Director of the Medical-Legal Depart­
ment of the Supreme Court of Justice.

52. On October 25, 191;38, the Agent submitted newspaper articles published
in Honduras on October 20 conta in ing sta tements of Héctor Orlando Vásquez,
former President of the San Pedro Sula branch of the Committee for the De'­
fense of Human Rights in Honduras (CODEH), according to which the Government
had no respons!i.bility in the deaths of Miguel Angel Pavón Salazar, Moisés
Landaverde Recarte and others. The Inter-Institutional Commission of Human

,Rights of Honduras, in a document of thesame date, asserted that this con­
firmed the "weLl--founded suspicions that these murders and alleged disap­
pearances are on1y an escalation in the attempts of anti-democratic sectors
to destabilize the legally constituted system of our country."

IV

53. The Government ra í.s ed severa1 preliminary objections that the Court
ruled upon in its Judgment o f June 26, 1987 (supra 18-25). There the
Court ordered the joining of the merits and the preliminary objection regard­
ing the fai1ure to exhaust domestic remedies, and gave the Government and
the Commission another opportunity to "substantiate their contentions" on
the matter (Godínez Cruz Case, preliminary Objections, supra 25, para. 92).

54. The Court will first rule upon this preliminary objection. In so doing,
it wil1 make use of a11 the evidence before it, including that presented
during the proceedings on the merits.
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55. The Commíssion presented witnesses and documentary evidence on this
poí.n t , The Government, in tu r n , submitted sorne documentary evidence, Ln-:
cluding examples of writs of habeas corpus successfully brought on behalf of
some individuals (infra 124(c)). The Government also stated that this
remedy requires identification of the place of detention and of the author~

ity under which the person is detained.

56. In addition to the writ of habeas corpus, the Government mentioned var~

ious remedies that might possibly be Lnvok ed , such as appeal, cassation,
extraordinary writ of amparo, ad effectum videndi, criminal complaints
against those ultimately responsible and a presumptive finding of deatho

57 o The Honduran Bar Association in its brief (supra 37) expressly men­
tioned the writ of habeas corpus, set out in the Law of Amparo, and the suit
before a competent court "for it to investigate the whereabouts of the person
allegedly disappeared."

58. The Commission argued that the remedies mentioned by the Government were
ineffective because of the interna! conditions in the country during that
periodo It presented documentation of three writs of habeas corpus brought
on behalf of Saúl Godínez that did not produce results. It also cited a
criminal complaint that failed to lead to the identification and punishment
of those responsible. In the Commission I s op í.n í.on , those legal proceedings
exhausted domestic remedies as required by Article 46 (1) (a) of the Conven­
tion.

59. The Court will first consider the legal arguments relevant to the ques­
tion of exhaustion of domestic remedies and then apply them to the case.

60. Article 46 (1) (a) of the Convention provides that, in order for a peti­
tion or communication lodged with the Commission in accordance with Articles
44 or 45 to be admissible, it is necessary

, ,
tha,ttpe remedies under domestic law have been pursued and ex­
hausted in accordance with generally recognized principIes of in­
ternational law.

61. The same article, in the second paragraph, provides that this require­
ment sha!l not be applicable when

a. t he domestic legislation of the state concerned does not af­
ford due process of law for the protection of the right or
rights that have allegedly been violated;

b, the party alleging violation of his rights hasbeen denied
access to the remedies under domestic law or has been pre­
vented from exhausting them; or



c. there has been unwarranted delay in rendering a final judg~

ment under the aforementioned remedies.

62. In its Judgment of June 26, 1987, the Court dec í d ed , inter a Lí.a , that
"the state claiming non-exhaustion has an obligation to prove that domestic
remedies remain to be exhausted and that they are effective" (Godínez Cruz
Case, prelíminary Objections, supra 25, para. 90).

63. Concerning the burden of proof, the Court díd not go beyond the conclu~

sion cited in the preceding paragraph. The Court now affirms that if a state
which alleges non-exhaustion proves the existence of specific domestic reme­
dies that shouLd have been utilized, the opposing party has the burden of
showing that those remedies were exhausted or that the case comes within the
exceptions of Article 46 (2). It must not be ra shLy presumed that a state
Party to the Convention has failed to comply with its obligation to provide
effective domestic remedies.

64. The rule of prior exhaustion of domestic remedies allows the State to
resolve the problem under its internal law before being confronted with an
international proceeding. This is particularly true in the international
jurisdiction of human rights, because the latter re í nño r oas o r complements
the domestic jurisdiction (American Convention, Preamble).

5. lt is a legal duty of the States to provide such remedies, as this Court
indicated in its Judgment of June 26, 1987, when it stated:

The rule of prior exhaustion of domestic remedies under the in­
ternational law of human rights has certain implica~ions that are
present in the Convention. Under the Convention, States Parties
have an obligation to provide effective judicial remedies to vic­
tims of human rights violations (Art. 25), remedies that must be
substantiated in accordance wi th the rules of due process of law
(Arto 8 (1) ), a l l, in keeping with the general obligation of such
sta tes to qua rant ee the free and full exercise of the rights re­
cognized by the Convention to all persons subject to their juris­
diction (Art. 1) (Godínez Cruz Case, Preliminary Objections,
supra 25, para. 93).

6. Article 46 (1) (a) of the Convention speaks of "generally recognized
inciples of international Law ;." Those pr í.nc íp Las refer not only to the

existence of such remedies, but also to their adequacy and effective­
s, as shown by the exceptions set out in Article 46(2).

Adequa te domest ic remedies are those which are sui table to address an
ingement of a legal right. A number of remedies exist in the legal sys­
of every country, but not all are applicable in every circumstance. lf a

is not adequate in a specific case, it obviously need not be ex-
A norm is meant to have an effect and should not be interpreted in

a way as to negate its effect or lead to a result that is manifestly
or unreasonable. For axamp Le , a civil proceeding specifically cited



30

by the Government, such as a presumpti ve finding of death based on d i s ap­
pearance, the purpose of which is to allow heirs to dispose of the estate of
the pe r son presumed deceased o r to allow the spous e to r ernar ry , is not an
adequate remedy fo r finding a pe r son or for obtaining his Lí.be r cy ,

68. Of the remedies cited by the Government, habeas corpus wou1d be the
normal means of finding a person presumab1y detained by the authorities, of
ascertaining whether he is legal1y detained and, given the case, of obtaininc¡
h i s liberty. The o t he r remedies citedby the Government are either fo r re­
viewing a decision within an inchoate proceeding (such as those of appeal or
cassation) or are addressed to other ob j ec t í.ve s , If, however, as the Go"'"
vernment has s ta t ed , the writ of habeas corpus requires the identification
of the place of detention and t he authori ty ordering the detent ion, it would
not be adequate for finding a per son clandestinely held by State officials,
since in such cases there is only hearsay eví dence of the detention,and the
whereabouts of the victim is unknown.

69. A remedy must also beeffective --that í s , capable of produc í.nq the re­
sult for which it was designed. Procedural requiréments can make the remedy
of habeas corpus ineffective: if it i s powerless to compe L the authorities;
if it presents a danger to those who invoke it; or if lt is not impartia11y
applied.

70. onthe otherhand, contrary to the commí s s íon ts argument, the mere fact
that a domesticremedy does notprodude a result favorable to the petitioner
does not in and of ltself demonstrate the inexistence or exhaustion of a11
effectiVe domestic remedies. Far exarnp Le , the pet itione r may not have in­
voked the appropriateremedy in a tilllely fashion.

71. It is a different matter, however, when it is shown that r emed í.es are
denied for trivialreasons or without ah examination of the merits, or if
there is proof of the existenceOf a ptactice or pó l í cy o rde r'ed o r tolerated
by the government, the effectof which is to impede dertain pe r sons f rom in­
voking internal remediesthat wouldnormal1y be availab1eto others. In such
cases, resort te those remediesbecomes asenselessformali ty. The excep­
tionsof Artic1e 46 (2) would be fully appLíoabLe in those s í.t ua t í ons and
would discharge theobligation to exhaust internal remedies since they can­
not fulfil1 their objective in that case.

72. In the Governmeht' s op.í.n ion, a wr i t of habeas corpus does not exhaust;
t he remedies ofthe Honduran 1e(Jal sy s t.em because t.here are other remedies,
both ord inary andextracord ihary, such as appea L, casáátIon , and exttaord i­
na ry wr Lt of amparo, as wen as the elvil remedy of a pre sumptí.ve finding of
death. In addition, in ctimina1procedlires parties may Use whatever evidence
they choos e , With r e spect; to the cases of disappearances mentioned by the
Commission, the Government stated that it had initiated sorne investigations
and had opened others oh the basis of complaints, and that the proceedings
remain pending until those preslimed responsible, either as principals or ac­
compli.ces, are identified or apprehended.
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a. Habeas Corpus

i. Brought by Alejandrina Cruz, but in the name of Saúl Godínez Gó­
mez , aq a í.ns t the PN1 on August 17,1982. Denied on November 10,1982.

in the First Court
does not show any

de Godínez,
The record

Brought by his wife, Enmidida Escoto
of Cho1uteca on October 9, 1982.
disposition of this complaint.

b. Criminal complaint

iii. Brought by various relatives of disappeared persons on behalf of
Saúl Godínez and others on Ju1y 4, 1983. Denied on September 11,
1984.

11. Al.so brouqht; by Alejan¡irina Cruz, against the DN1 of Choluteca
o~ August 30, 1982. Dismissed on September 6, 1982, according to the
report of the ~ommission.

74. In response, the Commission argued that the practice of disappearances
made exhaustion of domestic remedies impossible because such remedies were
ineffective in correcting abuses imputed to the authori ties or in causing
kidnapped persons to reappear.

73. In its conc Lus í on s , the Government stated that sorne writs of habeas
corpus were granted from 1981 to 1984, which would prove that this remedy was
not ineffective during that periodo It submitted various documents to sup­
port its argumente

75. The Cornmission maintained that, in cases of disappearances, the fact
that a writ of habeas corpus or amparo has been brought without success is
sufficient to support a finding of exhaustion of domestic remedies as long
as the person does not appear, because that is the most appropriate remedy
in such a situation. 1t emphasized that neither writs of habeas corpus nor a
criminal complaint were effective in the case of Saúl Godínez. The Com­
mission maintained that exhaust í.cn shouLd not be understood to requ i re me­
chanical attempts at formal proQedures; but rather to require a case-by-case
analysis Of the reasonable possibility of obtaining a remedy.

76. The Commission asserted toat, because of the structure of the interna­
tional system fOr thEj: protec;tion of human r i qht.s , the Government bears the
bu rden of proof wit¡h ,respect to the exhaus t í.on of domestic remedies. The
objection of failure to exhaust presupposes the existence of an effective
remedy. It sta ted tha t; a criminal complaint is not; an effective means to
find a disappeared person, 9ut only serves to establish individual responsi-
bility.

77. The re cord before the cour t shows that the fol1owing remedies were pur­
sued on behalf qf S~úl Godíne?:
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78. Although the Government did not dispute that the aboye remedies ha d been
attempted, itmaintained that the domestic legal remedies had not been e x­
hausted. It emphasized that the petition was subm í t.ted .t.o the Commission on
the same day that the criminal complaint was brought in the First Court of
Cho Lut.e c a , The Commission, thus, should not have admitted 'che petition,
s ínc e. the petitioner must fi rst attempt all possibili tes ~~both orélinary a nd
extraordinary-- offered by the élomestic juélicial system for a case to be aél­
missible. The Government stated that the first writ .of habeas corpus wa
denied because it was brought on behalf of Saúl Godínez G6mez and not Saúl
Goélínez Cruz and that there was no indication of the pe r son responsible in
the criminal complaint. To prove t h í s , the Government submitteéla certifi­
cation of the Supreme Court which contains that information. The Government
states that the complaint was abandoned by the petitioner because she did not
present the writs of complaintand appeal. It, however, indicated that the
Supreme Court requested the file of the case ad effectum videndi and o r-«
dered the lower court to continue the investigations for which re ason the
proceedings are. s t í Ll, open , As to the writs of habeas corpus, the Govern­
ment addsd that they oouLd not; be successful ii the detain ing authori ty and
the place where. Saúl Godíl1 8z allegedly was being heldwere unknown ,

79. The Cornmissíon maintaineé! ..tha t the wr i t of habeas corpus brought on Au­
gust 17, 1982 and denied en November 10, 1982 :was filed on behalf of Saúl
Godínez Cruz and not on behalf of SaúL Godinez.GÓmez and presented sworn
testimonyto show thatnothinghad been done with respect to the criminal
complaint brought by Mrsó Godínezand that .she had not even been called to
ratify í t , This ccmp La í.nt; doe s. not appear in the entry:book of the Choluteca
court but does appear in its files.

80. The Conunission also contended that Article ·46 (2) 'of the Convention pro­
vides fo r exceptions to the rule on the prior exhaustionof domestic reme­
dies which are applicable in the instant case because the domest ic legisla­
tion did not provide effectiveremedies to protect the rights of Saúl Godínez
and because, according to sworntestimony, after several years nothing had
been. done with respect to che, criminal complaint f i Led: by Enmidida Escoto de
Godínez.

81. The+~cord (infra Chapter V) contains testimony of member s of the Le­
gislative Assembly o f Honduras, Honduran Lawye r sj tpe r sonsewho were at one
time disappeared, and relatives of disappeared pe r sons , which purports to
show that in the pe r Iod inwh.j.chtheeventstook place, .'. the legal remedies
in Honduras were ineffective' inobtaining the libertyof victiros of a prac­
tice ofenforced o r involuntary disappearances (hereinafter "disappearance"
o r "disappearances"), ordered or tolerated by the Government. The record
also. contains dozens of new,spaper clippings which allude to the same prac­
tice. According to that evidence, froro 1981 to 1984 more than one hundred
persons were illegally detaineél, many ofi\ whom never reappeared, and, in
general, the legal remedies which the Government claimed were available to
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the victima were ineffective.

That evidence also shows that sorne individuals were cap t ured and de~

without due process and subsequently reappeared. However, in sorne of
cases, the reappearances were not the result of any of the legal reme ­
which, according to the Government, would have been effective, bu t
r the result of other circumstances, such as the intervention of diplo­

ic missions or actions ·of human rights organizations.

Government argued at the hearing that the Commission should not have
the petition since it was presented the same day --October 9, 1982-­

t the wife of Saól Godínez filed a criminal complaint in the First Court
Choluteca. The Court observes that the fact that such objection was not

in a timely manner before the Commission might have been interpreted as
tacit waiver of the defense. However, in the abstract and regardless of
ther it is necessary to resort to the criminal courts in a case such as

the dete rmining factor in weighing the Government i s argument í s the
that nothing had been done with regard to the criminal complaint in
ras as of the date the Government made the objection. In such circum­

it is clearly inappropriate to claim that such action was a domestic
whose failure to exhaust would hinder the Court froro considering and

the In st.ant; case.

The Government has al.so indicated that the remedies of habeas corpus
not successfu¡ because the claimants did not formalize the complaint at
proper time. Notwithstanding whether writs of habeas corpus are ef­

in cases 0:1; forced disappearance, the Court must conclude that the
í s not well-founded, since wri ts were successful in sp i te of not

formalized in some of the cases offered by the Government to show the
iveness of habeas corpus at the time Saúl Godínez disappeared (supra

The evidence of f'e red shows that certain lawyers who filed wri ts of
corpus were intimidated (infra 98 and 100), that those who were

tesponsible for executir¡g the wri ts were frequently prevented f rorn entering
inspecting the p Laoas of detention, and that occasional criminal com­

against military or police officials were ineffective, either because
procedural steps were not taken or because the complaints were dis­

without further proceedings.

The Government had the opportunity to call its own witnesses to refute
evidence presented by the Commission, but failed to do so. Although the
rnment's attorneys contested some of the points urged by the Commission,
did not offer convincing evidence to support their arguments. The Court

summoned as witnesses some members of the armed forces mentioned during the
pr,oceeding, but their testimony was insufficient to overcome the weight of

evidence offered by the Commission to show that the judicial and govern­
authorities did not act with due diligence in cases of disappearances.



The instant case is such an example.

87. The testimony and other evidence received and not refuted to the
conclusion that, during the period unde r cons Ide r a t í.on , although there may
have been legal remedies in Honduras that theoretically allowed a person de~

tained by the authorities to be found, those remedies were ineffective in
cases of disappearances because the imprisonment was clandestine, formal re~

quirements made them inapplicable in practice, the authorities against whom
they were brought simply ignored t.he m, or because attorneys and judges were
threatened and intimidated by those authorities.

88. Aside from the question of whether between 1981 and 1984 the re was a
governmental policy ofcarrying out o r tolerating the disappearance of cer­
tai.n persons, the Commission has shown t ha t; although wri ts of habeas corpus
and criminal complaints were filed, they were ineffective or were mere for­
malities. The evidence offered by the Commission was not refuted and is
sufficient to reject the Government's preliminary objection that the case is
inadmissible because domestic remedies were not exhausted.

v

89. The Cornmission presented testimony and documentary evidence to show that
there were many kidnappings and disappearances in Honduras from 1981 to 1984
and that those acts were attributable to the Armed Forces of Honduras (he re­
inafter "Armed Forces") , which was able to rely at least on the tolerance of
the Government. Three officers of the Armed Forces testified on this sub-¡ .. . ,

ject at the request of the Court.

90. Various witnesses testified that they were kidnapped, imprisoned in
clandestine jails and tortured by members of the Armed Forces (testimony of
Inés Consuelo Murillo, José Gonzalo Flores Trejo, Virgilio car Ias , Milton
Jiménez Puerto, René velásquez Díaz and Leopoldo Aguilar Villalobos).

91. Inés Consuelo Murillo testified that she was secretly held for approxi­
mately thre~ months. According to her testimony, she and José Gonzalo Flores
Trejo, whom she knew casually, were captured on March 13, 1983 by ITIen who
got out of a ca r , shouted that they were from Irnmigration and hit he r with
their weapqn~,. Behind them was another car which assisted ip the capture.
She said she was blindfolded, bound, and driven presumably to San Pedro Sula,
where she was taken to a secret detention center. There she was tied up,
beaten, kept nude most 9t the time, not fed for many days, and subjected to
electrical shocks, hanging, attempts to asphyxiate her, threats of burning
her eye s , threats with weapons, burns on the legs, punctures of the skin with
needles, drugs and sexual abuse. She admitted carrying false identification
when detained, but ten days La ce r she gave them her real name , She stated
that thirty-six days after her detention she was moved to a place near Tegu­
cigalpa, where she saw military officers (one of whom was Second Lt;, Marco
Tulio Regalado Hernández), 'papers wi th an Army letterhead, and Armed Forces
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graduation r í nq s , This witness added that she was finally turned over to
t he police and was brought before a cou r t , She was accused of sorne twenty
c r í mes , but he r attorney was not allowed to present evidence and there was
no trial (testimony of Inés Consuelo Murillo).

92. Lieutenant Regalado Hernández said that he had no knowledge of the case
of Inés Consuelo Murillo, except for what he had read in the newspaper (tes~

timony of Marco Tulio Regalado Hernández).

93. The Government stated that it was unable to inform Ms. Murillo's rela­
tives of her detentiqn because she was carrying false identification, a fact
which also showed, in the Government's opinion, that she was not involved in
lawful activities and was, therefore, not telling the whole truth. It added
that hs r teatimony of a casual relationship wi.th José Gonzalo Flores Treja
was not credible because both were clearly involved in criminal activities.

94. José Gonzalo Flores Treja testified that he and Inés Consuelo Murillo
were kidnapped together and taken to a house presumably located in San Pedro

la, where hí s captors repeatedly forced his head into a trough of water
until he almost drowned, kept h í s hands and feet tied, and hung him so tha t
only his stomach touched the ground. He also declared tha t, subsequently,
in a place where he was held near Tegucigalpa, his captors cave red his head
with a "capucha" (a pieceof rubber cut from an inner tube, which prevents a
person from breathing through the mouth and nose), almost asphyxiating him,
and subj ected hí.m to electric shocks , He said he knew he was in the hands

the military because when his blindfold was removed in arder to take some
res of him, he saw a Honduran military officer and on one occasion when

they took him to bathe, he saw military ba r racks , He also heard a trumpet
sound, orders being given and the report of a cannon (testimony of José Gon­
zalo FloreS Treja).

95. The Government arqu ed that the testimony of the witness, a Salvadora n
tional, was not credible because he attempted to convince the Court that
S encounters with Inés Consuelo Murillo were of a casual na tu re , The Go­

vernment added that both individuals were involved in illicit activities.

96. virgilio Carías, who was President of the Socialist Party of Honduras,
tified that he was kidnapped in broad daylight on September 12, 1981, when

12 or 13 pe r sons , armed with pistols, carbines and automatic rifles, sur­
h í s automobile. He s trat ed that he was taken to a secret jail,

threatened and beaten, and had no food, water or bathroom facilities for four
or five days. On the tenth day, his captors gave him an injection in the arm

threw him, bound , in the bao k of a pick-up t ru ck , subsequently, they
aped him over the back of amule and set it walking through the mountains

the Nicaraguan border, where he regained his liberty (testimony of vir­
q.i Lí.o Car ías) •
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97. The Govel'nment indicated that this witness expressly admítted t.ha t; he
opposed the Hondu ran government. The Government also ma í n t a í.ried that his
answers were imprecise ol' evasive and. arguea that, because the witness saia
he couLd not identify h i s captors, his testimony was hearsay and of no e v i «

dentiary v a Lue s í nce , in the Government's view, he had no personal knowledge
of the events and only knew of them through others.

98. A Hondu r an attorney, who stated that he defended po1itical pr í sone r s ,
testified that Honduran security forces detained him without due process in
1982. He was held for ten days in a clandestine jail, without charges, and
was beaten and tortured before he was brought before the court (testimony of
Milton Jiménez Puerto).

99. The Government affirmed that the witness was charged with the crimes of
threatening national security and possession of a rms that only the Armed
Forces were aut.ho r í z ed to carry and , the re fo re , had a personal interest in
discrediting Honduras with his testimony.

100. Another lawyer, who also said that he defended politica1 detainees and
who testified on Honduran law, stated that personnel of the Department of
Special Investigations detained him in broad daylight in Tegucigalpa on June
1, 1982, blindfolded him, took him to a place he was unable to recognize and
kept him without food or water for tour days , He was beaten and insulted.
He said that he could see through the blindfold that he was in a military
installation (testimony of René Velásquez Díaz).

101. The Government claimed that this witness made several false statements
regarding the law in force in Honduras and that his testimony "lacks truth
or force because it is not impartial and his interestis to discredit the
S ta te of Honduras."

102. The Court received testimony which indicated that somewhere between 112
and 130 individuals were disappeared from 1981 to 1984. A former member of
the Armed Forces testified that, according to a list in the files of Bat­
talion 316,the number might be 140 or 150 (testimony of Miguel Angel Pav6n
Salazar, Ram6n Custodio Lóp ez , Efraín Díaz Arri vi llaga and J?lorencio Caba­
Ll.e r o) •

103. The CPllrt heard testimony f rorn the President of the Cornmittee for the
Defense of Human Rights in Honduras regarding the existence of a unit within
the Armed Forces which carried out disappearances. According to his testi­
mony , in 1980 there w?ls a group called "the fourteen" under the command of
Major Adolfo Díaz, attached to Ehe Generalstaff of the Armed Forces. Subse­
quently, this group was replaced by "the ten," cornmanded by Capt. Alexander
He r nánd ez , and finally by Battalion 316, a special opera tionsgroup, with
separate units trained in surveillance, kidnapping, execution, telephone
tapping, etc. The existenceof this group had always been denied until it
was mentioned in a communiqué of the Armed Forces in September1986 (testi-
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mony of Ramón Custodio Lópe z , See also the ces t í.mony of Florencia Caba~

llera) •

104. Alexander Hernández, now a Lieutenant Colonel, denied having
participated in the group "the ten," having been a part of Battalion 316, or
having had any type of contact with it (testimony of Alexander Hernández).

5. The current Director of Honduran Intelligence testified that he learned
the files of his department that in 1984 an intelligence battalion cal­

led 316 was created, the purpose of which was to provide combat intelligence
to the 101st, 105th and 1l0th Brigades. He added that this battalion Ln í,»

tially functioned as a training unit, until the creation of the Intelligence
u'-'llVV.a., to which all its training functions were gradually transferred, and

t the Battalion was finally disbanded in peptember 1987. He stated that
re was never any group called "the fourteen" or "the ten" in the Armed

Forces o.r secu r í t y forces (testimony of Roberto Núi'íez Montes) •

. According to testimony on the modus operandi of the practice of dis­
rances, the kidnappers followed a pattern: they used automobiles with

glass (which requires a special permit from the Traffic n.íví s í.on) ,
t license plates or with falqe plates, and sometimes used special dis­
, such as wigs, false mustaches, masks, etc. The kidnappings were se­

The victims were first placed under surveillance, then the kidnap-
was p.lanned, Microbuses or vans were used, Sorne victims were taken
their homes; Qthers were picked up in public streets. On one occasion,
a patrol car Int.ervened , the kidnappers ident ified themselves as mem-

rs of a special group of the Armed Forces and were permitted to leave with
victim (testimony of Ramón Custodio López, Miguel Angel Pavón Salazar,

Díaz Arrivillaga and Florencio, Caballero) •

• A former member of the Armed Forces, who said that he belonged to Bat­
316 (the group charged with carrying out the kidnappings) and that he

participated in some kidnapping s, testified that the starting point was
o rde r givel') by t.he chIef of the unit to investigat.e an individual and

him unde r survei1lance. According to this witness, if a decision was
to take further steps, the kidnapping was ca r r i.ed out by persons in

Lí an clothes us í.nq pseudonyms and disguises and carrying arms , The unit
four double-cabin Tbyota pick-up trucks without police markings for use

k í dnapp í.nq s , Two of the pick-ups had tinted glass (testimony of Floren­
~aUOlL~.~ro. See also testimony of Virgilio Carías) •

• The Government objected, under Article 37 of the Rules of procedure, to
testimony of Florencio Caballero beca use he had deserted from the Armed

and had violated his military oath. By unanimous decision of October
1987, the Court rejected the challenge and reserved the right to consider

testimony.



38

109. Tbe cu r r en t; Director o f Intelligence of the Armed Forces testi ied t ha t;

inte11igence un i t s do no t carry out detentions because they "get bu r ned " (al:e
discovered) and do not use pseudonyms or automobiles without license pla "S,

He added that Florenc io Caballero neve r worked in the intell s e r v. ce
and that he was a driver for the Army General Headquarters in Tegucigalpa
(testimony of Roberto Núflez Montes).

110. The former member of the Armed Forces confirmed the existence of secrp.t
jails and of specially chosen places for the bu rial of those e xe cu t ed , He
a lso related that there was a torture group and an interrogation group in his
un i t , and that he belonged to the latter. The torture group used electric
shock, the water barrel and the "capucha." They kept the victims nud e ,
without food, and threw cold water on them. He added that those selected for
execution were handed ove r to a group of fo rme r pr í aone r s , released from jail
for carrying out executions, who used firearms at first and then kn i ves and
machetes (testimony of Florencio Caballero).

111. The current Director of Intelligence denied that the Armed F'orces had
secret jails, stating that it was not its modus operand L, He claimed that
it was subversive elements who do have such jails, which they call "the peo­
pIes' prisons." He added that the function of an intelligence service is not
to eliminate or disappear people, but rather to obtain and process informa­
tion to allow the highest levels of government to make informed decisions
(testimony of Roberto Núffez Montes).

112. A Honduran officer, called as a witness by the Cour t , testified that the
use of violence or psychological means to force a detainee to give informa­
tion is prohibited (testimony of Marco Tulio Regalado Hernández) •

113. The Commission submitted many clippings from the Honduran press from
1981 to 1984 which contain information on at least 64 disappearances, which
were apparently carried ou't aq a í.nat; ideological or pol í.t í.ceL opponents o r
trade union members. Six of those individuals, after their release, com­
p1ained of torture and other cruel, inhuman and degrading treatment. These
clippings mention secret cemeteries where 17 bodies had been found.

114. According to the testimony of his wife, Sa ú l, Godínez was a leader of a
teachers' group, who had participated in several strikes and who, at the time
that he disqppeared, was preparing a new strike. He left his house for work
on July 22, 1982 at 6:20 a s m, and never re tu r ned, She stated that, at the
gas station that he normally used, she was told that he was seen fi1ling hi s
motorcycle tank and that sorne individuals who usually wai t for a ride at the
outskirts of Choluteca told her that they saw him pass by. She added that a
peasant told her sister, EIsa Rosa Escoto, that he saw a motorcyclist who fit
the description of Saúl Godínez being detained at the crossroads of La Leona
(testimony of Enmidida Escoto de Godínez).

115. The mother of Saúl Godínez stated that a woman by the name of Amanda
Fortín (who had died by the time of the hearing, according to the witness),



who was being held as a subversive in the DNI of Choluteca, sent he a note
informing he r that Saúl Godínez was being held in the same place. 'I'he wit~

ness added that the Minister of Education stated in an interview that she
understood that SaúlGodínez was being he Ld only for investigation (testi­
mony of Alejandrina Cruz).

116. The sister-in-law of Godínez related that a peasant had told her that
he saw someone being detained on the road to Tegucigalpa between 6: 30 arid
7:00 a s m, on the date of the disappearance of Saúl Godínez. The detainee,
who was short and f a t , was riding a motorcycle and wearing a white helmet,
navy blue pants and a light blue long-sleeved shirt. This description, ac­
cording to Mr. Godínez' sister-in-law, fits that of Saúl Godínez. The peas­
ant reported that he saw a pick-up truck without license plates parked in the
road, and that a soldier got out of the truck and stopped the motorcyclist.
At that moment, according to the story, another soLd í e r and two civilians
approached, hit the motorcyclist in the head , threw him on the ground and
tied h i m up , He was then put in the vehicle which left, then returned al­
most immediately to pick up the moto rcyc I,e and left again (testimony of EIsa
Rosa Escoto Escoto).
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. The Commí.a s í.on submi tted a photocopy of an alleged declaration of Fran­
isco Berríos, who stated that he had been captured on May 19, 1983 and

nsferred to the Central Penitentiary of Tegucigalpa on June 27, where,
other prisoners, he met Saúl Godínez. Mr. Berríos declared that Godí­

had told him that he had been detained on the outskirts of Choluteca from
re he was coming on motorcycle and tha t he was subsequently taken to an

house constructed of concrete in Támara, where he was blindfolded
tortured, and was later transferred to the DNI cells in Tegucigalpa.

117. The aame witness also testifiec;l that when she accompanied her sister to
the local military autho~ities to check on the whereabouts of Saúl Godínez,
they were told to Look for him in Cuba o r Nicaragua. She also sta ted that
when she was a student of Saúl Godínez, she received anonymous notes in class
that threatened him. There were three soldiers among the students in the
class, including a lieutenant named Segundo Flores Murillo (testimony of
EIsa Rosa Escoto Escoto).

118. A fo rme r member of toe Armed Forces who said he belonged to the group
t ca r r í ed out kidnappings told the Court that his unit kept a file with
list of those who had disappeared, on which he saw the name Saúl Godínez

(testimony of Florencio Caballero) •

. The Government argued that the only conclusion that could be drawn from
testimony of Enmidida Escoto and Alejandrina Cruz is the date on which
last saw Saúl Godínez. It also stated that the witnesses had not been

able to identify the peasant who was said to have seen the kidnapping , and
there is no explanation of what happened, since there is neither proof

nor a precise indication of the individuals who planned or carried out the
acts •
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121. Among the documents tha t the Commiss ion,presented to the Cou.rt Ls a note
dated December 1, 1983, with which the Minister of Foreign Affairs of Hondu-·
ras forwarded written statements of víctor Manuel Meza Argueta, Ci riaco Cas­
tillo Garc.ía, Poliee Sergeant Félix Pedro Gareía Rodríguez and Major Juan
BIas Salazar Meza, Director of the DNI.

122. According to the declaration of Mr. Meza Argueta, dated Ju1y 20, 1983,
Saúl Godínez had been seen near Monjarás acting suspieiously. He added that
"as an honest man and a good Honduran, he re po.r t ed this to the DNI for í.o ­

vestigation." Mr , Castillo García presented a complaint in similar terms to
the Director of the DNI on August 3, 1983 requesting that "patrols be sent
frqm Tegucigalpa." Sergeant García, sub-delegate of the FUSEP in Monjarás,
stated on October 5,1983 that, according to hí s Lnño rma t í on , Saúl Godínez
was in Cuba and that he was going to Nicaragua in December in order to begin
terrorist activi ties in Honduras. Finally, the Director of the DNI informed
the Minister of Foreign Affairs that Godínez had been seen in the a rea of
Monjarás "acting suspiciously against the security of the State of Honduras"
and that it was "difficult for the Honduran Police to try to identify and
locate" Godínez and other Lnd í ví.dua Ls who had allegedly d í.s appeare d , No
other details were provided and none of those who signed these declarations
was offered as a witness.

123. The Commission also presented evidence to show that fram 1981 to 1984
domestic judicial remedies in Honduras were ineffective in proteeting human
rights, especially the rights of disappeared persons to life, liberty and
personal integrity. .

124. The Court heard the following testimony with respect to this point:

a. The legal procedures of Honduras wer e ineffective in ascertaining
the whereabouts of detainees and ensuring respect for their physical and
moral integrity. When writs of habeas corpus were brought, the courts
were slow to name judges to execute t hem and , once n~med,"'those judges
were often ignored by police authorities. On several occas í.on s , the
authorities denied the detentions, even in cases in which the prisoners
were later released. There were no judicial orders for the arrests and
the places of detention were unknown. When writs of habeas corpus were
formalized, the poliee authorities did not present the persons named in
the wd ts (testimony of Miguel Angel Pavón Salazar, Ramón Custodio r.e­
pez, Milton Jiménez Puerto and Efraín Díaz Arrivillaga).

b , The judges named by the Courts of Justice to execute the writs did
not enjoy all the neeessary guarantees. Mo reove r r they feared repri ....
sals beeause they were often threatened. Judges were imprisoned on more
than one oeeasion and sorne of them were physically mistreated by the
authori ties. Law professors and lawyers who defended poli tical prison­
ers were pressured not to act in cases of human rights violations. Only
two dared bring writs of hqbeas corpus on behalf of disappeared persons
and one of those was arrested while he was filing a writ (testimony of
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Milton Jiménez Puerto p Miguel Angel Pavón Salazar, Ramón Custodio López,
César Augusto Muri1lo p René ve1ásquez Díaz and Zenaida Velásquez).

c. In no case between 1981 and 1984 d í d a wr i t of habeas corpus on
behalf of a disappeared person prove effective. If sorne individuals did
reappear, this was not the result of such a legal remedy (testimony of
Miguel Angel Pavón Salazar, Inés Consuelo Murillo, César Augusto Muri­
110, Milton Jiménez Puerto, René Velásquez Díaz and Virgilio Carías).

VI

125. The testimony and documentary evidence, corroborated by press clippings,
presented by the Commission, tend to show:

a. That there existed in Honduras from 1981 to 1984 a systematic and
selective prac t í ce of d í.sappearanoes , car r í ed out with the assistance
or tolerance of the government¡

b. That Saúl Godínez was a victim of that practice and was kidnapped
and presumably tortured, executed and clandestinely buried by agents of
the Armed Forces of Honduras, and

c. That in the period in which those acts occurred, the legal remedies
available in Honduras were not appropriate or effective to guarantee his
rights to life, liberty and personal integrity•

• The Government, in turn, submitted documents and based its argument on
testimony of three members of the Honduran Armed Forces, two of whom were

by the Court beoause they had been identif;ied in the proceedings as
involved in the general practice referred too This evidence may be

rized as follows:

a. The testimony purports to explain the organization and functioning
of the security forces accused of carrying out the specific acts and
denies any knowledge of or personal involvement in the acts of the of­
ficers who testified¡

b. Sorne documents purport to show that no civil suit had been brought
to establish a presumption of the death of Saúl Godínez, and

Other documents purport to prove that the Supreme Court of Honduras
recei ved and acted upon sorne writs of habeas corpus and that sorne of
those writs resulted in the release of the persons on whose behalf they
were brought •

• The record contains no other direct evidence, such as expert opinion,
lnspections o r repo r t s ,
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VII

128. Before weighing the eví dence , the Court must address some questions re-­
garding the burden of proofand the general criteriaconsideréd in its eva­
1uation and finding of the facts in the instant proceeding.

129. Because the Comrnission Ls accusing the Government of the disappearance
of Saúl Godínez, it, í.n vpr í.no í.p Le, should bear the burden of proving th8
facts underlying its petition.

130. The Commission I s argument relies upon the proposition that the policy
of d Ls appea.rance s , suppo r tied o r to1erated by the Government, í s designed to
concea1 and des t roy ev;idence of d í aappeer.ances , When the exí s t ence of such
a po1icy or practice has been shown, the disappearance of a particular indi­
vidual may be proved through circumstantial or indirect evidence or by 10gi­
cal inference. Otherwise, it would be impossib1e to prove that an individual
has been disappeared.

131. The Government did not objectto the commí s s í.on I s approach , Neverthe­
Le s s , it a rqued vhhat; neither the existenceof a practice of d í eappearances
in Honduras· nor the participation of Honduran offibials in the alleged di­
sappearance of Saúl Godínez had been proven.

132. The Court findsnoreasonto consider the Commission' s argument inad­
missible. If it can be sshown that bhe.re was an official practice of d í aap­
pearances in Honduras, oa r.r.í ed-vouc by the Government or at leasttolerated
by it ,and if the disappearance of Saúl GodÍnez can be linked to tha t prac­
tice, t he Cornrnission ,,s a1.1E;!gat~(>nswill have been proven to the Court I s sa­
tisfaqtion, so long asthE;! evidel1ce presented on bath paints .meets the stan­
dard of proaf requilied in cases suchas this.

133. The Caurt must determine what the standards of proof shoul.d be in. the
instant case. Neither the Canvention,the Statute of the Court nor its Rules
of ProcE;!dure speak to this matter. Nevertheless, international jurisprudence
has recognized the po~er (Jf tpe courts to weighthe evidencefree1y, al though
it has .;\~WcFlys .avoided arigid rule regarding the amount of proof necessary
to support the judgment (cfr. Coriu Channel, Merits, Judgment, LC.J. Re­
ports 1949; MiHtary aodParamilitary Activities in and against Nicaragua
(Nicaragua .'1,. .United Stat.es ofl:\meriqa), Merits, Judgment, LC.J. Reports
1986, paras. 29-30 and 59-60).

134. The standards of. prpof are J.essformal in an international legal proce­
eding than ina domestic.one.. The latterrecognize d±fferentburdens of
proof, dopenddnq upon thenature ,dharacter and seriousness of the case.

135. The cou r t cannot Lqnore thel'jpecial seriousness of finding that a State
Party to the convent.Ion has carried out or hastolerated apractice of dis­
appearances in its territo~y. 'l'l1is requires theCourt to apply a standard
of proof which considers the. s er.í ousness of the charge and which, nbtwith-
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standing what has already been said, is capable of establishing the truth of
the allegations in a convincing manner.

136, The practice of international and domestic cou r t s shows that direct
evidence, whether testimonial o r documentary, is not the only type of ev i «

dence that may be 1egitimately considered in reaching a dac í.s Lon , Círcum­
stant ial evidence, indicia, and presumptions may be considered, so long as
they lead to conclusions consistent with the facts.

137. Circumstantial or presumptive evidence í s especially important in al­
legations of disappearances, because this type of repression is characterized
by an attempt to suppress all information about the kidnapping or the where­
abouts and fate of the victim.

138. Since this Court is an international tribunal, it has its own special­
ized procedures. All the elements of domestic legal procedures are there­
fore not automatically applicable.

39. The aboye principIe is generally valid in international proceedings, but
is particularly applicable in human rights cases.

international protection of human rights should not be confused with
justice. sta tes do not appear before the Court as defendants in a

criminal action. The objective of international human rights law is not to
ish those individuals who are guilty of violations, but rather to protect
victims and to prov í de for the repara tion of damages resul ting from the
of the States responsible •

• In contrast to domestic criminal law, in proceedings to determine human
violations the State cannot rely on the defense that the complainant

failed to present evidence when it cannot be obtained without the State's
ra t í.on ,

The State controlsthe' means to verify acts occurring within its terri­
ry. Although the Commission has investigatory powers, it cannot exercise

within a State's jurisdiction unless it has the cooperation of that
te •

• S ince the Government only offered some documentary evidence in support
its preliminary objections, but none on the merits, the Court must reach
decision without the valuable assistance of a more active participation

Honduras, which might otherwise have resulted in a more adequate presen­
tion of its case.

4. The manner in which the Government conducted its defense would have
to prove many of the Commission's allegations by virtue of the

inciple that the silence of the accused or elusive or ambiguous answers on
part may be interpreted as an acknowledgment of the truth of the allega­

ions, so long as the contrary is not indicated by the record or is not com-
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pelled as a mat t.e r of law. This result would not hold under criminal Law,
which does not apply in the instant case (supra 140 and 141). The C01.1 (r
tried to compensate for this procedura1 principle by admitting all the v 1

dence offered, even if it was untime1y, and by ordering the pre s en t a t i on "
additiona1 evidence. This was done, of cour s e , without prejudice to i t s
discretion to consider the silence or inaction of Honduras or to its duty to
evaluate the evidence asa whole.

145. In its own proceedings and without prejudice to its having considered
other elements of proof, the Commiss ion invoked Article 42 of its Regu1a­
tions, which reads as f0110ws:

The facts reported in the petition whose pertinent parts have
been transmitted to the government of the State in re ñerence sha11
be presumed to be true if, during tbe maximum period set by the
Commission unde r the prov.ís í ons of Artic1e 34 paragraph 5, the
government has not provided the pertinent information, as long as
other evidence does not 1ead to a different conc1usion.

Because the Government did not object here to the use of this legal pre sum­
ption in the proceedings before theCommission and since the GOvernment fu1­
ly participated in these proceedings, Article 42 í s itrelevant he re ,

VIII

146 .In the instant case, .the Court accepts the validity of the documents
presented by the Commissionand by Honduras, particularly because the.parties
d Ld not oppose or object to those documen t s , The foregoing does not apply
to the unsigned statement alleged to have been given under oath by Francisco
Berdos in February 1984,which cannotbe considered independent proof either
as a deposition because itdoesnot meet the formal requirements for written
proof or as testimony because it was not given in a hearing nor challenged
by the partiese This does not mean, however, that it cannot be considered
as one more piece of circumstantial evidence, in accordance with the criteria
set forth in paragraph 134 etseq.

147. During the hearings, the Government objected, underArticle 37 of the
Rules of Procedu re, to the testimony ofwitnesses called bythe Commiss ion.
By decis ionof October 6,1987, the Court rej ected the challenge, holding as
follows:

b , The objectionrefersto circumstances under which, according
to the GOvernment, the.testimony of these witnesses might not be
objective.

c. It is within theCourt' s discre.tion, when rendering judgment,
to weigh the evidenoe.

d. A violationof the human rights set out in the Convention is
established by factsfound by the Court, not by the method of



45

proof.

fe When testimony is questioned, the challenging party has the
burden of refuting that testimony.

During cross-examination, the Government' s attorneys attempted to show
sorne witnesses were not impartial because of ideological reasons, origin

... .L,J..o,.... ity, family relations, or a desire to discredit Honduras. They
insinuated that testifying against the State in these proceedings was

loyal to the na t í.on , Likewise, they cited criminal records or pending
rges to show that sorne witnesses were not competent to testify (supra

,95,97,99 and 108).

í.s t rue , of course , that certain factors may clearly inf luence a
ess' truthfulness. In this sense, the Court cannot ignore the fact that
of the witnesses who testified regarding the disapperance of Saúl Godínez
very strong family ties to the victim. However, the Government did not

any concrete evidence to show that the witnesses had not told the
, but rather limited itself to making general observations regarding
alleged incompetency or iack of impartiality. This is insufficient to
testimony which is fundamentally consistent with that of other witnes­
The Court cannot ignore such testimony.

Moreover, sorne of the Government I s arguments are unfounded within the
of human rights law. The insinuation that persons who, for any rea­
rt to the inter-American system for the protection of human rights

isloyal to their country is unacceptable and cannot constitute a basis
penalty or negative consequence. Human rights are higher values that

derivad from the fact that (an individual) is a national of a cer­
but are based upon attributes of his human personality" (American
of the Rights and Duties of Man, Whereas clauses, and American
Preamble). Contrary to the above insinuations, international
the protection of human rights are based on the premise that the

at the service of the community and not the reverse. It is viola-
of human rights that are subject to punishment: this can never be true

ro~nrring to those systems or for contributing to the application of the
t hem,

it sustainable that having a criminal record or charges pend­
in and of itself to find that a witness is not competent

ify in Court. As the Court ruled, in its decision of October 6, 1987,
instant case,

the American Convention on Human Rights, it is impermissible
deny a witness, a priori, the possibility of testifying to

relevant to a matter before the Court, even if he has an in­
in that proceeding, because he has been prosecuted or even

under internal laws.
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152. Many of the press c1ippings offered by the Commission cannot be consi~

d e r e d as documentary evídence as such , However, many of them contain pub Li r:

and we1l-known facts wh í ch , as such , do not requíre proo f ) others are o:
evidentiary value, as has been recognized in international jurisprudence
(Military and Paramilitary Activíties in and against Nicaragua, supra 133,
paras. 62-64), insofar as they textually reproduce pUblic statements, espe­
cially those of hiqh-ranking members of the Armed Forces, of the Government,
or even of the supreme Court of Honduras, such as sorne of those made by the
President of the La t te r , Fínally, others are important as a whole insofar
as they corroborate testimony regarding the responsibility of the Honduran
military and police for dísappearances.

IX

153. The Court now turns to the relevant facts that ít finds to have been
proven. They are aS follows:

ON THE PRACTICE Ol? DISl\l?PEARANcES

a. Durinq the pé r í od 1981 to 1984, 100 to 150 pe r son s disappeared in t he
Republíc of Honduras, and many were never heard from again (testimony of
Miguel Angel Pavón Salazar, Ramón Custodio López, Efraín Díaz Arrivillaga,
Florencio Caballero and press clippinqs).

b , Those d í s appearance s followed a similar pattern. The v í ct íms were
first followed and kept unde r surveillance and then kidnapped by force,
often in broad daylight and in public places, by armed men in civilian
clothes and d'í.squ í.aes , whó acted with appa r ent; impunity and who us ed
vehicles without any official identification, with tinted windows and with
false Lí cens e plates o r no plates (testimony of Miguel Angel Pavón Sala­
zar, Ramón Custodio L6pez, Efraín níaz Arrivillaga, Florencio Caballero
and press clippinqs).

c. It was public and notorious knowledge in Honduras that the kidnap­
pings Wére carried out by lllilitary persormel o r the po í í ce , or persons
ac t í.nq under t.he í r orders (testimony of Miguel Angel Pavón Salazar, Ramón
Custodio López, Efraín Díaz Arrivillaga, Florencio Caballero and press
clipping~) •

d. The d í.aappeáranoes were car r í ed out; in a systematic manner, regarding
which the Court considers the fol1owing circumstances particularly re le­
vant e

i. The victims were usually pe r sons whom Honduran ófficials consi­
dered dangerous to State security (testimony of Miguel Angel Pavón
Salazar, Ramón Custodio L6pez, Efrélín Díaz Ar r i villaga, Florenc io
Caballero, Virgilio Carías, Milton Jiménez Puerto, Rene Velásquez
Díaz, Inés Consuelo MUrill0, José Gonzalo Flores Trejo, Zenaida Ve-
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lásquez, César Augusto Murillo and press clippings). In addition, the
victims had usually been under surve illance for long periods of time
(testimony o f Ram6n Custodio López and Florencio Caballero) ¡

ti. The arms employed were reserved for the official use of the rni~

litary and police, and the vehicles used had tinted glass, which re­
quires special official authorization. In sorne cases, Government
aqarrt s car r í ed out the detentions openly and without any pretense or
disgu~se; in others, government agents had cleared the areas where the
kidnappings were to take place and , on at least one occasion, when
government agents stopped the kidnappers they were allowed to continue
freely on their way after showing their identification (testimony of
Miguel Angel Pavón Salazar, Ram6n Custodio López and Florencia Caba­
llero) ;

iii. The kidnappers blindfolded the victims, took them to secret, un­
official detention centers and moved them from one center to another.
They interrogated the victims and subjectea them to cruel and humí>
liating treatment and torture. Sorne were ultimately murdered and
their bodies were buried in clandestine cemeteries (testimony of Mi­
guel Angel Pavón Salazar, Ramón Custodio L6pez, Florencio Caballero,
René Velásquez Díaz, Inés Consuelo Murillo and José Gonzalo Flores
Trejo) ;

Lv , When queried by relatives, lawyers and persons or entities in­
terested in the protection of human rights, or by judges charged with
executing writs of habeas corpus, the authorities systematically den­
ied any knowledge of the detentions or the whereabouts or fate of the
victims. That attitude was seen even in the cases of persons who
¡ater reappeared in the hands of the same authorities who had syste­
matically denied holding them or knowing their fate (testimony of Inés
Consuelo Murillo, José Gonzalo Flores Treja, Efraín Díaz Arrivillaga,
Florencia Caballero, Virgilio Carías, Milton Jiménez Puerto, René Ve­
lásquez Díaz, Zenaida velásquez, César Augusto Murillo and press
clipping s) ;

v. Military and police officials as well as those from the Executive
and Judicial Branches either denied the disappearances o r were in­
capable of preventing o r investigating them, punishing those respon­
sible, or helping those ínterested discover the whereabouts and fate
of the victims or the location of their remains. The investigative
committees created by the Government and the Armed Forces d i.d not
produce any results. The judicial proceedings brought were processed
slowly with a clear lack of interest and some were ultimately dismis­
sed (testimony of Inés Consuelo Murillo, José Gonzalo Flores Treja,
Efraín Díaz Arrivillaga, Florencio Caballero, Virgilio Carías, Milton
Jiménez Puerto, René velásquez Díaz, Zenaida velásquez, César Augusto
Murillo and press clippings).
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154. ON ~rlE DISAPPEARANCE OF SAUL GODlNEZ

a. That Saú1 Godínez, a leader of a teachers i group, disappeared 00 tne
morning of Ju1y 22, 1982. Nothing is known of his whereabouts since tnat
date (testimony of Alejandrina Cruz, Enmidida Escoto de Godínez, Eisa Ro­
sa Escoto Escoto and press clipping s) •

b. That, although the Cqurt has not received any direct evidence that the
disappearance of Saúl Godínez was the work of governmental agents, there
does exist considerable o í rcums cant í al, evidence with sufficient weight to
establish the judicial presumption that this disappearance waS carried out
within the framework of the aforementioned prac t í.ce , 'I'o wit:

i. The activities of Saúl Godínez, as a trade union leader, were of
the type that were specially subiected to official repression. He was
a leader of a teachers' group who had participated in several strikes
and at the time of h i s disappearance he was involved in the prepara­
tion of a n~w strike (testimony o f Miguel Angel Pavón Salazar, Ramón
Custodio I,ópez and Enmidiéi.é\ E.scoto de G?dínez). These activities were
of the type cons í de r ed "dangerous" by those who ca r r i ed out d i s ap­
pear~nces at that time (testimony of Miguel Angel Pavón Salazar, Ra­
món Custoéiio Lóp~~ ~nd Florencio Caballero) ;

í.í., There are. alsq Lnd í ca t í ons that shortly prior to his disappear­
ance, he had been threatened, watched and followed (testimony of En­
midida Escoto de Gqdínez and Elsa Rosa Escoto Escqto);

iii. There are indi~~tions that he was captured in a desolate area in
the manner in which disappearances were usually carried out (testimo­
ny of Enmididi'l Escoto de Gq·dínez and EIsa Rosa Escoto EscotO) and tha t
he wal:i held in places of qetention under the control of Honduran of­
ficials (testimony of Alejandrina Cruz) ;

iVr In the case of Saúl qodínez, there was the same failure of the
Armed Forces and the Government to investigate and reveal his where­
abouts, and the same ineffectiveness of the courts where three wri t s
of qgpeas corpus arid a criminal cqmplaint were b rouqht; , as in other
case9 of disappearances (testimony of Miguel Angel Pavón Salazar, Ra­
món Custodio López, Enmidida Escoto de Godínez, Alejandrina Cruz,
press clippings and dqcumentary evidence)¡

v. The only explan~tion intimated by Honduran authorities regarding
the disappearance of Saúl Godínez was the suggestion that he had
joined subversive groups qr had gone to Cuba. This latter explanation
was even given by t he j udqe b.efore whom a criminal complaint was
brought~ No action was taken on that complaint (testimony of Alejan­
drinaCruz). Toe same 91.1<jgestion is found in documents provided to
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the Commission by the Government (written statements of Sergeant Fé~

lix Pedro García Rodríguez, víctor Manuel Meza Argueta, Ciriaco Cas­
tillo and Major Juan BIas Salazar Meza). The fact that none of those
whose statements appear in these documents was offered as a witness
by the Government and that the statements were not corroborated with
any other evidenc;:e, far from proving the truth of this rumor, rather
shows an attempt;. to link Godínez to activities cons í.de r ed dangerous
to national securitYi

vi. Qther than the above , there has been no other attempt by the
Government to explain the facts no r any statement offered to prove
that Saú1 Godínez had been kidnapped by common criminals o r by other
persons unrelated to the practice of disappearances existing at that
time, or tha t he had disappeared voluntad ly. The defense of the
Government rested sole1y on the lack of direct proof, which, as the
Court has already said (supra 136-137) is inadequate and insuf­
ficient in cases such as this;

vii. The very existence of a practice of disappearances is a rele­
vant factor within the framework set out toestablish a judicial
presumption (supra 130-132).

The Court must emphasize in this respect that, in cases of forced dis­
rances of human beings, circumstantial evidence on which a judicial

,resump,tion is based is especially valid (supra 136-137). This is
whi ch is used in every judicial system and which may be the only

available, when human rights violations imply the use of State power
the destruction of direct evidence in an attempt at total impunity or
crystallization of sorne sort of perfect crime, to meet the object and

of the American Convention and permit the Court to carry out
ively the functions that the Convention assigns it.

Based upon the above, the Court finds that the following facts have been
in this proceeding: (1) a practice of disappearances ca r r í ed out or

ted by Honduran officials ex í s t ed between 1981 and 1984; (2) the cir­
surrounding the disappearance of Saúl Godinez coincide with those

t practice; and (3) the Government of Honduras failed to guarantee the
rights affected by that practice.

x

Disappearances are not new in the history of human rights violations.
, their systematic and repeated nature and their use not only for
certain individuals to disappear, either briefly or permanently, but
a means of creating a general state of anguish, insecurity and fear,

recent phenomenon. Although this practice exists virtually worldwide,
occurred with exceptional intensity in Latin America in the last few
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158. The phenomenon of disappearances is a complex form of human hts v~o-

lation that must be understood and confronted in an integral fashion.

159. The establishment of a Working Group on Enforced or Involuntary Disap­
pearances of the United Nations Commission on Human Rights, by Res o Lut i or,
20 (XXXVI) of February 29, 1980, is a clear demonstration of general censure
and repudiation of the practice of disappearances, which had already rece i v-se;
world attention at the UN General Assembly (Resolution 33/173 of December 2C,
1978), the Economic and Social Council (Resolution 1979/38 oí May 10, 1979)
and the Subcommission for the Prevention of Discrimination and Protection of
Minorities (Resolution 5B(XXXII) oí September 5, 1979). The reports of the
rapporteurs or special envoys of the Commission on Human Rights show concero
that the practice of disappearances be stopped, the victims reappear and that
those responsible be punished.

160. within the rnt e r-Amar í.can system, the General Assembly of the Organi­
zation of American States (OAS) and the Commission have repeated1y referred
to the practice of disappearances and have urged that disappearances be in­
vestigated and that the practice be stopped (AG/RES.443 (IX-0/79) of October
31, 1979; AG/RES.510 (X-0/80) of November 27, 1980; AG/RES.618 (XII-0/82) o:
November 20, 1982; AG/RES.666 (XIII-0/83) of November 18, 1983; AG/RES.742
(XIV-0/84) of November 17, 1984 and AG/RES.890 (XVII-0/87) of November 14,
1987; Inter-Ame r í.can Commiss ion on Human Rights: Annual Report 1978, pp.
24-27; Annual Report, 1980-1981, pp. 113-114; Annual Report, 1982-1983, pp.
46-47; Annual Report, 1985-1986, pp. 37-40; Annual Repo r c , 1986-1987, pp ,
277-284 and in many of its country Reports, such as OAS/Ser.L/V/II.49, doc.
19, 1980 (Argentina); OAS/Ser .L/V/II. 66, doc. 17, 1985 (Chile) and OAS/Ser.
L/V/II.66, doc. 16, 1985 (Guatemala».

161. International practice and doctrine have often categorized disappearan­
ces as a crime against humanity, a1though there is no treaty in force which
Ls applicable to the Sta tes Parties to the Convention and which uses this
terminology (Inter-American Yearbook on Human Rights, 1985, pp. 368, 686 ano
1102). The General Assembly of the OAS has resolved that it "is an affront
to the conscience of the hemisphere and constitutes a crime against humanity"
(AG/RES.666, supra) and that "this practice is cruel and inhuman, mocks
the rule of Law, and undermines those no rms which guarantee protection
against arbitrary detention and the r í qht; to personal s eou r i, ty and safety"
(AG/RES.742, supra).

162. without question, the State has the right and duty to guarantee its se­
curity. It is also indisputable that al1 societies suffer some deficiencies
in their legal orders. However, regardless of the seriousness of certain
actions and the culpability of the perpetrators of certain crimes, the power
of the State is not unlimited, nor may the State resort to any means to at­
tain its ends. The State is subject to law and morality. Disrespect for hu­
man dignity cannot serve as the basis for any State action.
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163. The fo r oed d i s appea r a nce of human beings i s a mu1tip1e and continuous
v í.o La t í on of many rights und e r the Convention that the states Pa r t i e s are
obligated to respect and guarantee. The kidnapping of a person is an arbi­
trary deprivation of liberty, an infringement of a detainee' s right to be
taken without delay before a judge and to invoke the appropriate procedures
to review the legality of the arrest, all in violation of Article 7 of the
Convention which recognizes the right to personal liberty by providing that:

l. Every person has the r~ght to personal liberty and security.

2. No one shall be deprived of his physical liberty except for
the reasons and under the conditions established beforehand by the
constitution of the State Party concerned or by a law established
pur suarrt t he re t.o,

3. No one shall be subject to arbitrary arrest or imprisonment.

4. Anyone who is detained shall be informed of the reasons for
his detention and shall be promptly notified of the charge or
charges against him.

5. Any person detained shall be brought promptly before a judge
or other officer authorized by law to exercise judicial power and
shall be entitled to trial within a reasonable time or to be re­
leased without prejudice to the continuation of the proceedings.
His release may be subject to guarantees to assure his appearance
for trial.

6. Anyone who is deprived of h i s liberty shall be ~ntitled to
recourse to a competent court, in order that the court may decide
without delay on the lawfulness of his arrest or detention and or­
der his release if the arrest or detention is unlawful. In Sta tes
Parties whose laws provi de that anyone who believes himself to be
threatened with deprivation of h is 1iberty is entit1ed to recour s e
to a competent court in order that it may decide on the lawfulness
of such threat, this remedy may not be restric:ted or abolished.
The interested party or another person in h í s behalf is entitled
to seek these remedies.

Moreover, prolonged isolation and deprivation of communication are in
cruel and Inhuman treatment, harmful t.o the psychological and

Lnt.eqr i t.y of the person and é;\ violation of the r i qht; of any detainee
to respect for his inherent dignity as a human being. such treatment,
therefore, violates Article 5 of the Convention, which recognizes the right

the integrity of the person by providing that:

l. Every person has the right to have his physicé;\l, mental, and
moral integrity respected.
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2. No one shall be subjected to torture or to cruel, inhuman,
o r degrading punishment or treatment. All persons deprí ved of
their 1iberty sha11 be treated with respect for the inherent dig­
nity of the human persono

In addition, investigations into the practice of disappearances and the tes­
timony of v í ot í ms who have regained their liberty show that those who are
disappeared are often subjected to mer c í Les s treatment, including a11 t:ypes
of indignities, torture and other cruel, inhuman and degrading treatment, in
violation of the right to physica1 integrity recognizedin Article 5 of the
Convention.

165. The practice of disappearances often involves secret execution without
tria1, followed by concealment of the body to eliminate any material evidence
of the crime and to ensure the impunity of those responsib1e. This is a
f1agrant violation of the right to life, recognized in Article 4 of the Con­
vention, the first c1ause of which reads as fol10ws:

l. Every person has the right to have his life respected. This
r ight shall be protected by 1aw and , in general , fromthe moment
of conception. No one sha11 be arbitrarily deprived of h i.s life.

166. The practíce of disappearances, in addition todirectly violating many
provisions of the Convention, sueh aS those noted above, constitutes a radi­
cal breach of the treatyin that it shows a crass abandonment of the values
which emanate from the concept of human dignity and of the most basic prin­
ciples of the ínter-American system and the Convention. The existenee of
this prac t i ce , moreover, e v i nce's a disregard of the duty to orqan Iz e the
State in such a manner as to guarantee the rights recognized in the Conven­
tion, as set out below.

167. In addition, the practice of disappearances itself creates aclimate
incompatible with the guarantee of human rights by the states Parties in the
Convention, in that it relaxes the minimum standards of conduet that should
govern security forces and a1lows such forces to violate those rights wíth
impunity.

XI

168. The Commission has .asked the Court to find that Honduras has violated
the rights guaranteed to Saúl Godínez by Artícles 4, 5 and 7· of the Conven­
tion. The Government has denied the charges and seeks to be absolved.

169. This requ í re s the Court to examinethe conditions under whích .a parti­
cular aet, which viola tes one of the rights recognized by the Convention, can
be imputed toa State Party thereby establishing its ínternational responsi­
bility.



1. The States Parties to this Convention undertake to respect
the rights and freedoms recognized he re í n and to ensure to all
persons subject to their jurisdiction the free and full exercise
of those rights and freedoms, without any diserímination for rea­
sons of race, color, sex, language, religion, political or other
opinion, national or social origin, eeonomic status, birth, or any
other social condítion.

171. This article specifies the obligation assumed by the Sta tes Partíes in
relation to eaeh of the rights proteeted. Eaeh claim alleging that one of
those rights has been infringed necessaríly implies that Artiele 1(1) of the
Convention has also been violated.
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4. The first obligation assumed by the States Parties under Artic1e 1(1)
lito respect the rights and freedoms" recognized by the Convention. The
rcise of public authority has certain limits which derive f rom the fact
t human rights are inherent attributes o f human dignity and are, there­

, superior to the power of the State. On another occasion, this Court
ta ted:

The protection of human rights, particularly the civil and poli­
tica1 rights set forth in the Convention, is in effect based on
the affirmation of the existence of certain inviolable attributes
of the individual that cannot be legitimately restricted through
the exercise of governmental power. These are individual domains
that are beyond the reach of the State or to which the State has

170. Artic1e 1(1) of the Convention provides:

Article l. Obligation to Respect Rights

172. The Cornmission d i.d not specifically allege the violation of Article
1(1) of the Convention, but that does not preclude the Court from applying
i t , The precept contained therein constitutes the generie basis of the pro­
tection of the rights recognized by the Convention and would be applicable,
in any case, by virtue of a general pr i.nc í.pLe of law, Iura novit curia, on
which international jurisprudence has repeatedly reliad and unde r which a

rt has the power and the duty to apply the j ur í.d í.ca L provisions relevant
a proceeding, even when the parties do not expressly invoke them

"Lotus" r Judgment No. 9, 1927, P.C.I.J., Series A No. la, p. 31 and sur ,
rt R.R., Handyside Case, Judgment of 7 December 1976, Series A No. 24,

• 41).

173. Article 1(1) is essentia1 in determining whether a vio1ation of the hu­
rights recognized by the Convention can be imputed to a State Party. In

fect, that article charges the Sta tes Parties with the fundamental duty to
and guarantee the rights recognized in the Convention. Any impair-

of those rights which can be attributed under the rules of international
to the action or omission of any public authority constitutes an act im­

to the State, which assumes responsibility in the terms provided by
the Convention.
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but limited access. Thus, the protection o f human r i qht.s must
necessarily comprise the concept of the restriction of the exer­
cise of state power (The WOrd "'Laws" in Article 30 of the Ame r L«
can Convention on Human Rights, Advisory Opin ion OC-6/86 of May
9, 1986. Series A No. 6, para. 21).

175. The second obligation of the Sta tes Parties í s to "ensure" the free ano
full exercise of the rights recognized by the Convention to every person
subject to its jurisdiction. This obligation implies the duty of the sta tes
Parties to organize the governmenta1 apparatus and , in general, all the
structures through which public power is exercised, so that they are capable
of ju ridica11y ensu ring the free and full enjoyment of human r i.q ht.s , As a
consequence of this ob1igation, the sta tes must prevent, investigate and
p un i sh any violation of the r i q ht s recognized by the Convention and , more­
over, if possible attempt to restore the right violated and provide compen~

sation as warranted for damages resulting from the violation.

176. The obligation to ensure the free ano full exercise of human rights is
not fulfilled by the existence of a Leq.a L system designed to make it pos­
sible to comply with this obligation, it also requires the government to
conduct itself so as to effectively ensure the free and full exercise of hu­
man rights.

177. The obligation of the sta tes is, thus, much more direct than that con­
tained in Article 2, which reads:

Article 2. Domestic Legal Effects

Where the exercise of any of the rights or freedoms referred to in
Article 1 í s not already ensured by legis1ative or other provi­
s i on s , the states Parties undertake to adopt; , in accordance with
their constitutional processes and the provisions of this Conven­
tion, such 1egislative or other measures as may be necessary to
give effect to those rights or freedoms.

178. According to Article 1(1), any exercise of public power that violates
the rights recognized by the Convention is illegal. Whenever a state organ,
official o r public entity v Lo.La t e s one of those rights, this constitutes a
failure of the duty to respect the rights and freedoms set forth in the Con­
vention.

179. This conclusion is independent of whether the organ or official has
contravened provisions of internal law or overstepped the limits of his au­
thority: under international 1aw a state is responsib1e for the acts of its
agents undertaken in their official capacity and for their omissions, even
when those agents act outside the sphere of their authority or v í.o l.at;e in­
ternal Law ,
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180. This p r í.nc í.p Le suits pe r f'e c t Ly the nature o f t.h e Convention, whi ch is
ted whenever pub Lic power í s used to infringe the rights recognized

If acts of pubIic power that exceed the State's authority or are
under its own laws were not considered to compromíse that Sta te' s

ions under the treaty, the system of protection provided for in the
Convention would be illusory •

• Thus, in pr Lnc í p Le , any violation of rights recognized by the Conven­
carried out by an act of public authority or by persons who use their

ition of authority is imputable to the state.

2. However, this does not defíne all the circumstances in whích a State is
igated to prevent, investigate and punish human rights violations, nor all
cases in which the State might be found responsíble for an infringement

those rights. An illegal act which violates human rights and which í.s
itially not directly imputable to a state (for example, because it is the
t of a private person or beca use the person responsible has not been iden­
fied) can lead to international responsibility of the State, not because

the act itself, but because of the lack of due dilígence to prevent the
tion or to respond to it as required by the Convention •

• violations of the Convention cannot be founded upon rules that take
sychological factors into account in establishing individual culpability.
(JI:' the purposes of analysis, the intent or motivatíon of the agent who has
io1ated the rights recognized by the Convention is irre1evant, the viola­
ion can be established even if the identity of the individual perpetrator
sunknown. What is decisive is whether a violation of the rights recognized
y the Convention has occurred with the support or the acquí e scence of the
óvernment, o r whether the State has a l Iowed the act to take place without
aking measures to prevent it o r co pun í.sh those responsib1e. Thus, the
burt's task is to determine whether the vio1ation is the result of a State's
aiIure to fu1fill its duty to respect and guarantee those rights, as requi­
ed by Article 1(1) of the Convention.

4. The sta te has a legal duty to take reasonable steps to prevent human
ghts violations and to use the means at its disposal to carry out a serious
vestigation of violations committed withín its jurisdiction, to identify
bse responsible, to impose the appropriate punishment and to ensure the

ictim adequate compensation.

5. This duty to prevent includes all those means of a legal, political,
ministrative and cultural nature that promote the protectíon of human

ights and ensure that any violations are considered and treated as illegal
ts, which, as such, may lead to the punishment of those responsible and the
ligation to indemnify the victims for damages. It is not possible to make
detailed list of all such measures, since they vary with the law and the
riditions of each state Party. Of course, while the State is ob1igated to

human rights abuses, the existence of a particular vio1ation does



56

not, in itself, prove the failure to take preventive measures.

186. On the other hand , subjecting a person to official, repressive bod i e s
that practice torture and assassination with impunity is itself a breach of
the duty to prevent violations of the rights to life and physical integri ty
of the person, even if that particular person is not tortured or assassina~

ted, o r í f those facts cannot be proven in a concrete case. The establish~

ment of a practice of disappearances by a glven government signlfies, in and
of itself, that it has abandoned its juridical duty to prevent violations aL
human rights committed under cover of public authority.

187. The State i s obligated to investigate every situation involving a vio­
lation of the rights protected by the Convention. If the State apparatus
acts in such a way that the violation goes unpunished and the victim' s full
enjoyment of such rights í s not restored as 800n as possible, the State has
failed to comply with its duty to ensure the free and full exercise of those
rights to the persons within its jurisdiction. The same í s true when the
state allows private persons or groups to act freely and with impunity to toe
detriment of the rights recognized by the Convention.

188. In certain circumstances, it may be difficult to investigate acts that
violate an individual's rights. The duty to investigate, like the duty to
prevent, is not breached merely because the investigation does not produce a
satisfactory resulto Nevertheless, it must be undertaken in a serious man­
ner and not as a mere formality preordained to be ineffective. An investi~

gation must have an object1ve and be assumed by the State as its own legal
duty, not as a step taken by private interests that depends upon the initia­
ti ve of the victim o r hisfamily o r upon their offe r of proof, without an
affactive .search for the truth by the government. This í s true regardless
of what agent is eventually found responsible for the violation. Where the
acts of private parties that violate the Convention are nc ; seriously inves­
tigated, thoseparties are aided in a sense by the government,. thereby
making the sta te responsible on the international planeo

189. As the Court has verified aboye, the failure of the judicial system to
act upon the writs brought before various tribunals in theinstant case has
been proven. Not one writ of habeas corpus was processed. No judge had ac­
cess to the places where saú L Godínez might have been detained. The criminal
investigation that was demanded was not pursued nor pcocessed at all. There
was, therefore, a compLe t.e failure of the theoretically adequate mechanisms
of Ehe Honduran state to investigate the disappearance of Saúl Godínez, ('
to comply with the duties to .compensa t.e f or damages and punish those re spon-.
sible. '

190. NOé d í.d the organs of the Execu t í ve Br a nc h carry out a serious investi­
gation to establish the fate of Saúl Godínez. There was no investigation of
public allegations of a prao t í.ce of d i.aappearance s nor a determination of
whether Saúl Godínez had been a victim of tha t practice. The Commission I s
requests fo r information were ignored to the pointthatthe Commission had
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presume, unde r Article 42 of its Regulations, that the a Ll.eqa t i ons were
e. The offer of an investigation in accord with Resolution 32/83 of the

'-U'"IJII-,-".uion resulted in an investigation by the Armed Porces, the same body
sed of direct responsibility for the d i s appear anc e s , This raises grave
tions regarding the seriousness of the investigatioo. The Government

ten resorted to asking relatives of the victims to present conclusive proof
their allegations even though those a11egations, because they involved

imes against the person, should have been investigated on the Government's
initiative in fu1fillment of the State's duty to ensure public o rde r ,

is is especial1y true when the a11egations refer to a practice carried out
in the Armed Porces, wh i ch , because of i t s nature, Ls not subject to

ivate investigations. No proceeding was initiated to establish responsi­
litY for the disappearance of Saúl Godínez and apply pun í shmen t unde r io-
nal law. Al1 of the above leads to the conclusion that the Honduran au­
r i ties d i d not take effecti ve action to en su re respect for human rights

the jurisdiction of that State as required by Article 1(1) of the

• The duty to investigate facts of this type continues as long as there
uncertainty about the fate of the person who has disappeared. Even in the

tical case that those individua11y responsible for crimes of this type
be legally punished under certain circumstances, the State is obliga­

to use the means at its disposa1 to inform the relatives of the fate of
victims and, if they have been killed, the location of their remains.

There exists sufficient proof, and the Court has so stated, to conclude
the disappearance of Saúl Godínez was ca r r i ed out by individuals who
under cover of public authority. However, even had that fact not been

nrnuAn, the circumstance that the State apparatus created a climate in which
cr i me of enforced disappearance was impunely committed and that, after
disappearance of Saúl Godínez, the failure to act, which is clearly pro­

, is a failure on the part of Honduras to fulfill the duties it assumed
r Article 1 (1) of the Convention, which obligated it it to ensure Saúl

the free and full exercise of his human rights.

Court notes that the legal order of Honduras does not authorize such
that internal law defines them as crimes. The Court also recognizes

not al1 levels of the Government of Honduras were necessarily aware of
acts, nor is there any evidence that such acts were the result of of­

ial o rder s , Nevertheless, those circumstances are irrelevant for the
of establishing whether Honduras is responsible under international

for the violations of human rights perpetrated within the practice of

According to the pr i nc iple of the continui ty of the sta te in interna­
law, responsibility e x í s t s both independently of changes of govern­

over a period of time and cont inuously f rom the time of the act that
tes responsibility to the time when the act is declared illegal. The

roreqoing is also valid in the area of human rights although, from an ethical
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or political point of view, the attítude of the new government may be muer.
more respectful of those rights than that of the government in power when the
violations occurred.

195. The Court, therefore, concludes that the facts found in this proceedlnq
show that the State of Honduras í s responsible for the involuntary disap~

pearance of Saúl Godínez Cruz. Thus, Honduras has violated Articles 7, 5 a nd
4 of the Convention.

196. As a result of the disappearance, Saú1 Godínez was the victim of ah
arbitrary detention, which deprived him of his physical liberty without legal
cause and without a determination of the lawfulness of his detention by a
judge o r competent tribunal. Those acts directly violate the right to per­
sonal liberty recognized by Artic1e 7 of the Convention (supra 163) and
are a violation imputable to Honduras of the duties to respect and ensure
that right under Artic1e 1(1).

197. The disappearance of Saúl Godínez vio1ates the right to personal inte­
grity recogn izeél by Article 5 of the Convention (supra 164). First, the
mere subject:ion of an individual to prolonged isolat:ion and deprivation of
communicat:ion is in itse1f cruel and inhuman treatment which harms the psy.,.
chological and moral integrity of the person, and violates the right of every
detainee under. Article 5 (1) and 5 (2) to treatment respectful of his d Iqn í t.y ,
second , althoug~ it has not been directly shown that Saúl Godínez was phy s i-,
cally tortured, his capture by gpvernmental authorities, who have been shown
to subject detainees .to indignities, crueUy and torture, constitute a fail­
ure of Honduras. to fulfill thE! duty imposed by Art:icle 1(1) to ensure the
r ights under Article 5 (1) and 5 (2) of the Convention. Trie guarantee of
physical integrity and the right of detainees to t rea t.men t respectful of
their human dignity require States Parties to take reasonable steps to pre­
vent situations which are truly harrnful to the rights protected.

198. The aboye reasoning is applicable to the right to life recognized by
Article 4 of the Convention (supra 165). The context in Which the d í s ap­
pearance of Saúl Godínez occu r.re d and the lack of knowLedqe s i.x and a half
years later about his fate create a reasonable presumption that he was kil­
led. Even if there is ~ minimal margin of doubt in this respect, it must be
presumed that his fate was decided by aut.ho r í t í.es who systematically e xo
cuted detainees without tria1 and. concealed t ne ir bodies in order to avo í.d
punishment. This, together with the failure to investigate, is a violation
by Honduras of a legal duty under Ar t i.c l.e 1(1) of the Convention to ensure
the t: hts recognized by Article 4 (1). That duty í s to ensure every person
subject to its jurisdiction the inviolability of the right to life and the
right not to have on e t.s life t ak en arb í.t.ra r i.Ly , These rights imply an obli­
gatian on the part of St~ te::,; J?arties to take reasonable steps to p re vent; si­
tuations that could result in the violation of that right.
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XII

199. Article 63(1) of the Convention provides:

Lf the Court f í.nds that there has been a violation of a right or
freedom protected by this Convention, the Court shal1 rule that the
injured party be ensured the enjoyment of his right or freedom that
was violated. It shall also rule, if appropriate, that the conse­
quences of the measure or situation that constituted the breach of
such right o r freedom be remedied and that fair compensation be
paid to the injured party.

Clearly, in the instant case the Court cannot order that the victim be guar­
anteed the enjoyment of the rights or freedoms violated. The Court, however,
can rule that the consequences of the breach of the rights be remedied and
that just compensation be paid.

200. During this proceeding the Commission requested the payment of compen­
sation, but d í.d not offer evidence regarding the amount of damages o r the
manner of payment. Neither did the parties discuss these matters.

201. The Court shall fix, after hearing the interested parties, the amount
the compensation in execution of this judgment and, therefore, retains
isdiction in the case, unless the parties reach an agreement in the

interim. The Court reserves the right to approve any such agreement.

XIII

2. with no pleading to support an award of costs, it is not proper for the
Court to rule on them (Art. 45(1), Rules of Procedure).

XIV

3. NOW, THEREFORE,

THE COUR'r:

Unanimously

1. Rejects the preliminary objection interposed by the Government of Hon­
ras alleging the inadmissibility of the case for the failure to exhaust
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domes tic legal remedies.

unanimously

2. Declares that Honduras has violated, in the caseof Saúl Godínez Cruz,
its obligations to respectand to ensure the right to personal liberty set
forth in Article 7 of the Convention, read in conjunction with Article 1(1)
thereof.

unanimously

3. Declares that Honduras has violated, in the case of Saúl Godínez Cruz,
its obligations to respect and to ensure the ríght to humane treatment set
forth in Article 5 of the Convention, read in conjunction with Article 1(1)
thereof.

Unanimously

4. Declares that Hónquras has vio1ated, in the case of Saú1 Godíne~ Cruz,
its obligatión .... toensure the ri9llt to life set forth in Article 4 of the
Convention, read inconjunction witll Article 1(1) t.he.reof ,

Unanimous1y

5. Decides that Honduras is hereby required to pay fair.compensation to the
next of kin of the victim.

Unanimous1y

6. Decides that the form.and amount of such compensation sha11 be fixed by
the Court and , for this pu rpoae, retains jurisdiction in the case,

Unanimous1y

7. Does not find it necessary to render a decision concerning costs.



Héctor Gros-Espiell participated in the consideration and hearings of
case but could not sign the judgment because he was not presento

Done in Spanish and in English, the Spanish text being authentic, at the seat
of the Court in San José, Costa Rica, this twentieth day of January, 1989.

(s) Rodolfo E. piza E.

(s) Pedro Nikken
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(s) Rafael Nieto-Navia
President

(s) Ri9oberto Espinal Irías

(s) Charles Moyer
Secretary

(s) Thomas Buergenthal

(s) Héctor Fix-Zamudio
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REQUES'l' FOR ADVISORY OPINION

INTER-AMERICAN COMMISSION ON HUMAN RIGHTS
Washington D. C.

The tnte r-Amer í.can Commission on Human Rights, as the organ under t he
Charter of the Organization of American Sta tes having the function to pro­
mote the observance and protection of human rights and in the exercise of the
powers granted it by Ar t í.c l,e 64 (1) ofthe American Convention on Human
Rights, hereby reques t s the Inter-American Court of Human Rights to r e nd e r
an advisory opinion relating .to the interpretation of Article 46 (1) (a) and
46(2) of the Convention.

In accordance with the provisions of Ar t i cl,e 49 (2) (b) of the Rules of .
Procedure of the Inter-American Court of Human Rights, the Commission pre­
sents its request fOL an advisory opinion in the following terms:

A. Provisions to be interpreted

The provisions on which the Inter-American Commission on Human Rights
seeksan advisory opinion is Article 46 (1) (a) and 46 (2) of the American Con­
vention on Human Rights, which reads as follo~s:

Article 46

1. Admission by the Commission of a petition or commun í.ca t.Lon
loqged in accordance with Articles 44 o r 45 shallbe subject to
t~e following requirements:

a. that the remedies under domestic law have been pur sued
and exhausted in accordance with generally recognized
principIes oE international law.

2. The provisions of paragraphs l.a and l.b of this article
shqll not be applicable when:

a. the domestic legislation of the State concerned does not
afford due process of li1w for the protection of the
r;ght or rights that have allegedly bee~ violated¡

b , thlf party o11eging v Io.Lat.Lon of h í s rights has b een de­
n Led access to the remedies under dornestic lé\w or has
been prevented from exhausting them¡ or
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c. the re has been unwarranted delay in rende r ing a final
judgment under the aforementioned remedies.

The Commission wishes to point out that its reguest for an adv i so r y
opinion refers specifically to two different situations.

The first relates to the effect of this provision on an indigent per­
son, who because of economic circumstances is unable to take advantage of the
legal procedures within a country.

The second situation concerns the reguirement of exhaustion of internal
legal remedies when an individual is unable to retain counsel because li­
censed attorneys refuse to represent such an individual out of fear for their
own lives, personól security or material well-being.

In respect to the first situation, the Comrnission poses the following
guestions:

l. caes the reguirement of the exhaustion of internal legal remedies
apply to an indigent, who because of economic circumstances is unable
to avail himself of the legal remedies within a country?

2. In the event that this reguirement is waived for indigents, what
cr i teda should the Commission consider in making i ts determination of
admissibility in such cases?

regard to the second situation:

1. Doe s the reguirement of the exhaustion of internal legal remedies
apply to an individual complainant, who because he is unable to retain
representation due to a general fear in the legal community cannot avail
himself of the legal remedies provided by law in a country?

2. In the event that this reguirement is waived for such persons, what
criteria should the Commission consider in making its determination of
admissibility in these cases?

The reguest for an advisory opinion relates to the sphere competence of
the Comrnission

Under Article 33 of the American Convention on rJuman Rights, the Com­
ion is one of the organs having competence with respect to matters relat­
to the fulfillment of the commi tments made by the sta tes Parties to the

Convention.

In addition, Article 41 of the Convention stipulates that the Com­
ion has as its main function the promotion of the respect for and defense
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of human rights and Artic1e 64 (1) of the Conventionprovides that the Cora­
mí.s s ion , as an organ listed in Chapter X of this Chapter of the OAS rnay ,
within its sphere of competence, consult the Court on the interpretation of
the Convention.

Moreover, as the Court itself has stated, "given the broad powers r e La­
ting to the promotion and observance o f human rights which Article 112 o f tlle
OAS Charter confers on the Commission ••• the Commission enjoys, as a practi~

cal matter, an absolute right to request advisory opinions within the frame~

work of Article 64 (1) of the Convent ion" (The Effect of Reservations on the
Entry into Force of the American convent íon on Human Rights (Arts. 74 and
75), Advisory opí.n íon OC-2/82 of September 24,1982. Series A No. 2, para.
16) •

C. Considerations giving rise to the request

The Commission, when it receives a petition lodged in accordance wi t.h
Article 44 of the Convention, must decide on the admissibility of the peti~

t í.on , One of the requirernents of the Conventioo that must be met in order
that a petition be declared admissible is that the internal legal remedies
have been exhausted (Ar t , 46 (1) (a) ). The Convention Lt.s e Lf , however, sets
out certain circumstances under which the terms of Article 46(1) (a) need not
be cornplied with (Art. 46(2».

l. Indigency

The commí s s-íon has receivedcertain petitions inwhich the victim
alleges tha t he has no t :bee'nable to comply with the r equ i r emen t of th'~ ex~

haustion of remedies setforth in thedomestic Leq í s La t í.on oooa use he cannot
afford legal assistance o r, in some cases,the obLi.qato r y filing f e e s .

The Commíss.í.on is aware that sorne States provi.d e free legal as­
sistance to persdns who qualify because of their economic ststus. However,
this practicedoesnot obtain in all of the countries and even in those
ooun.t r Les ewhe r e it exists, it often cove rs only highly urbanized areas.

Whenthe legal remedies of a State are not in f aot; ava.i LabLe to an
alleged victirn of a violation of human rights and should the Commission be
obligatedto dismiss his complaint fcr fáilure to meet the requirement of
Article46(1) (a), doesthis notbringinto play the possibility of a d i sc r í>­

mination based on"social Condition" (Article 1(1) of the convention)?

2. I:.at:k of/Cólirisel

Complail1alitsha'iTe al1eged tothe Comtn í.s a í.on thatthey have been
unableto .retad:n counseü tc represen t thém, the rebylimit ingtheirability
toeffectívelypursue 'the interhal legal remedies puta t í ve Ly available at
law.
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This situation has occurred where an atmosphere of fear prevails and lawyers
do not accept cases which they believe could place their own lives and those
of their families in jeopardy.

When, as a practical matter, such a situation occurs and an alleged
victim of an human rights violation brings the matter to the attention of the
Inter-American Commission on Human Rights, should the Commission admit such
a complaint or dismiss it as inadmissib1e?

D. Name and address of the De1egates of the Inter-American Comrnission on
Human Rights

The Inter-American Commission on Human Rights names as its de1egates for
a11 purposes re1ating to this request its Chairman, its First Vice Chairman,
and its Second Vice Chairman, who are authorized to act joint1y or separa­
te1y. The address for notifications, summonses, communications and the 1ike
is the office of the Secretariat of the Comrnission located in the city of
Washington, D. C., seat of the Organization of American States, 1889 F
street, N. W., Washington, D. C. 20006, u. s. A.



APPENDIX III

INTER-AMERICAN OOURT OF HUMAN RIGHTS

FAlREN GARBI AND SOLIS CORRALES CASE

JUDGMENT OF MARCH 15, 1989

In the Fa~rén Garbi and Solís Corrales case,

The Inter-American Court of Human Rights, composed of the following judges:

Rafael Nieto-Navia, President
Héctor Gros-Espiell, Vice-President
Rodolfo E. piza E., Judge
Thomas Buergenthal, Judge
Pedro Nikken, Judge
Héctor Fix-Zamudio, Judge
Rigob~rto Espinal-Irías, Judge ad hoc;

Also present:

Charles Moyer, Secretary
Manuel Ventura, Deputy Secretary

delivers the following judgment pursuant to Article 44 (1) of its Rules of
Procedure (hereinafter "the Rules of Procedures") in the instant case
submi tted by the Inter-American Commmission on Human Rights against the
State of Honduras.
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1. The Inter-Ame r i can Commiss ion on Human Rights (he reinafter "the Commis­
sion") submitted the instant case to the Inter-American Court of Human Rights
(hereinafter the "Court") on Apr i L 24, 1986. It originated in a pe t i t i on
(No. 7951) against the State of Honduras (hereinafter "Honduras" or "the Go~

vernment"), which the Secretariat of the Commission received on January 14,
1982.

2. In submitting the case, the Commission invoked Articles 50 and 51 of the
American Convention on Human Rights (hereinafter "the Convention" o r "t.he
American Convention") and requested that the Court determine whether the
State in question had violated Articles 4 (Right to Life), 5 (Right to Hu~

mane Treatment) and 7 (Right to Personal Liberty) of the Convention in the
case of Francisco Fairén Garbi and Yolanda Solís COrrales. In addition, the
Commission asked the Court to rule that "the consequences of the situation
that constituted the breach of such right o r freedom be remedied and that
fair compensation be paid to thé injured party or parties."

3. The petition filed with the Commission alleges that Costa Rican o í tI>­
zens, Franc isco Fairén Garbi, a student andpublic employee, and Yolanda so­
lís COrrales, a teacher, disappeared in Honduras on December 11, 1981, as
they were traveling through that country to México. Honduran officials de­
nied they ente red Honduras. Nevertheless, the Government of Nicaragua cer­
tified they had left Nicaragua for Honduras at the Las Manos border post, on
December 11, 1981, at 4:00 p.m. It later submitted photocopies of the immi­
qrat í.on cards in the handwr í t i.nq of the travelers.

4. According to the record the Commmission forwarded to the Court:

a) thé Government of Honduras, by document of January 24, 1982, and
its Ambassador in Costa Rica, in a p a í d advertisement 1;1 the Costa Rican
newspaper, "La Nación," announced that Francisco Pa i r é n Garbi and YoLanda
Solís COrrales had "at no time entered the territory of the Republic of
Honduras." On February 19,1982, citing the investigations of the Mi­
n Ls t r y of Foreign Re1ations of her country, the Hondu r an Ambassador to
Costa Rica made the same statement to the petitioner¡

b) on February 11, 1982, the Secretary General of lmmigration of Hon­
duras certified that Yolanda solís Corrales, proceeding f rorn Nicaragua
in a "priva te vehiclé," did enter Hondu r an territory at Las Manos border
post on December 12, 1981; t ha t "there is no record of Francisco Fairpn
h av Lnq entered ou r coun t ry r no r is t.he r e any record of the departure of
e í t he r of the Costa Ricans;'·

e) on March 10, 1982, the Minister of Foreign Re1ations of Honduras
informed h Fs Costa Rican counterpart that Francisco Fairén Garbi and
Yolanda salís éorrales had entered Hondura n territory from Nicaragua,
at Las Manos oh Deoembé r 11, 1981, arid left for Guatemala at El Florido
on the following day , The sanie information had been gi ven to the



f) on December 28, 1981, the body of aman was found at the place
called La Montaflita, near Tegucigalpa;

6. On October 29, 1984, the Government reguested reconsideration of Reso­
lution 16/84 on the grounds that the persons who had disappeared had left its
territory, presumably for Guatemala; that it would consent to the exhumation
of the body found in La Montaffita, following the procedure established by the

of Honduras; and that it had gi ven specific orders to the authori ties
to investiga te the allegations contained in the petition. The Government
also argued that it had established an Investigatory Commission made up of
members of the Armed FOrces of Honduras (hereinafter "Armed Forces") to as-

rtain the facts and to establish the appropriate legal responsibilities.
It further noted that "with the firm conviction that in this case --as shown

paragraph 10 of Resolution (16/84)-- the remedies provided on the national
have not been exhausted (it had) decided to forward all the documenta-

ion on this deplorable matter to the Investigatory Cornmission, so it might
reopen the investigation and verify the truth of the allegations. ti

5. By Resolution 16/84 of October 4, 1984, the Cornmission declared "that
the acts denounced constitute seriG~s violations of the right to life (Art.
4) and the right to personal liberty (Art. 7) of the American Convention" and
that the Government "is respons ible for the disappearance of Francisco Fai­
rén Garbi and Yolanda Solis Corrales."

g) on June 9, 1982, the Government confirmed to the Commission that
Franc isco Fairén Garbi and Yolanda Solís Corrales left Honduran ter­
ritory for Guatemala on December 12, 1981, and left Guatemala for El
Salvador on December 14, 1981, which was certified by Guatemalan offi­
cials.

e) the Department of Motor Vehic1es of Costa Rica certified that no
driver's license had been issued to Yolanda Solís Corrales;

d) on January 14, 1982, the Guatemalan Consul in San Jos~. Costa Rica,
certified that Francisco Fairén Garbi and Yolanda Solís Corrales did not
enter or leave Guatemala between December 8 and 12 of 1981. On February
3, at the reguest of the petitioner, the Office of Immigration certi~

fied that Yolanda Solís Corrales "entered the country on December 12,
1981, at the border post of El Florido, Camotán, Chiguimula, under pas­
sport No. P-1-419-121-78¡" that Francisco Fairén Garbi "entered the
country from HonduráS, on December 12, 1981, at the border post of El
Florido, Camotán, Ch í.qu í.muLa , under passport No. P-9-048-377-81¡" that
Yolanda Solís Corrales "left the country on December 14, 1981, through
the valle Nuevo border post towards El Salvador;" and that Francisco
Fairén Garbi "left the country on December 14, 1981, through the Valle
Nuevo border post towards El Salvador;"
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Commission on March 8, 1982;
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7. On October 17, 1985, the Government gave the Commission the report is~

sued by the Investigatory Commission, according to which "the authorities
such as the DNI, Immigration, e tc, , are no t holding these persons and no do­
cumentation of those offices has been seen which proves that those foreigners
inc1uded in the 1ist were captured o r entered the country 1ega11y."

8. On Apri1 7, 1986, theGovernment informed the Commission that

despite the efforts of the Investigatory Commission estab1ished
by Decree 232 of June 14, 1984, no new evidence has been c1iscov­
ered. The information at hand contains no convincing evidence on
which to ru Le v.on the a1leged disappearances with abso1ute cer­
tainty. In view of the impossibility of identifying the persons
a11eged1y responsib1e, the interested parties were publicly ex­
horted to make use of the available judicial remedies to bring
charges against the pub1ic authori ties or pri vate parties they
deem responsible.

9. By Reso1ution 23/86 of Apri1 18, 1986, the Cornmission ratified Reso1u"~

tion 16/84 and referred thematter to the Court.

1

10. The Courthas jurisdiction to he ar the instant case. Honduras r a t i f i ed
the Convention on September 8, 1977 and recognized the contentious jurisdic­
tion of the Court, as setout in Article 62 of the convention, on September
9, 1981. The case was submitted to the Court by the Cornmission pursuant to
Article 61 of the Convention and Attic1e 50(1) and (2) of the Regulations of
the Commission.

II

11. The instant case was submitted to the Court on April 24, 1986. On May
13, 1986, the Secretariat of the Court transmitted t he application to the
Government, pursuant to Article 26(1) of the Rules of Procedure.

12. On July 23, 1986, Judge Jorge R. Hernández Alcerr()' il1formed the Presi­
dent of the Court (here í.nafte r "the President") that, pursuant to Article
19 (2) of the statute·of theCourt (hé rédrtaf t er "the Statute"), he had "deci­
ded to recuse (him)self fromhearing the three cases that. •• were submitted
to the Inter-Ameriéan Court ofHuman Rights." The President accepted the
disqua1ification and ,by note' of that same date, informed the Government of
its right tO.¡:lppoint;.a jUQge,adhoc under Article 10(3)of the Statute. The
Government named RigobertoEspina1Ir ías to tha tposition by note ofAugust
21, 1986.



73

13. In a note of Ju1y 23, 1986, the President confirmed a pre1iminary agre~

ement that the Government present its submissions by the end of August 1986.
On August 21, 1986, the Government requested the extension of this dead1ine
to November 1986.

By his Order of August 29, 1986, having heard the views of the parties,
President set October 31, 1986 as the dead1ine for the Government's pre­

sentation of its submissions. The President also fixed the dead1ines of Ja­
nuary 15, 1987 for the filing of the Commission's submissions and March 1,

7 for the Government's response.

15. In its submissions of October 31, 1986, the Government objected to the
admissibility of the application filed by the Commission.

On December 11, 1986, the President granted the Commission's request for
an extension of the deadline for the presentation of its submissions to March

O, 1987 and extended the deadline for the Government's response to May 25,
7.

In his Order of January 30, 1987, the President made clear that the ap­
tion which gave rise to the instant proceeding should be deemed to be

Memorial provided for in Article 30 (3) of the Rules of Procedure. He
specified that the deadline of March 20, 1987 granted to the Commission

the time limit set forth in Article 27(3) of the Rules for the presenta­
of its observations and conclusions on the preliminary objections raised

the Government. The President, after consulting the parties, ordered a
hearing on June 16, 1987 for the presentation of oral arguments on the

liminary obj ections and left open the time limi ts for submissions on the
rits, pursuant to the above-mentioned article of the Rules of Procedure.

By note of March 13, 1987, the Government informed the Cour t; that

the Order of January 30, 1987 is not restricted to matters of
mere procedure nor to the determination of deadlines, but rather
involves the interpretation and classification of the submissions,
(the Government) considers it advisable, pursuant to Article 25
of the Statute of the Court and Article 44 (2) of its Rules of
Procedlure, for the Court to affirm the terms of the President's
Order of January 30, 1987, in order to avoid further confusion
between the partiese As these are the first contentious cases
submitted to the Court, it is especially important to ensure
strict compliance with and the correct application of the proce­
dural rules of the Court.

In a motion contained in i ts observations of March 20, 1987, the Com­
ion asked the President to rescind paragraph 3 of his Order of January

r 1987 in which he had set the date for the public hearing. The Commis­
also observed that "in no part of its Memorial had the Government
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of Honduras presented its objections as preliminary objections." In its note
of June 11, 1987, the Government did however refer to its objections as
"preliminary objections."

20. By Reso1ution of June 8, 1987, the Court affirmed the Pre s í.den t t e arder
of January 30, 1987, in its entirety.

21. The hearing on the preliminary objections raised by the Government took
place on June 16, 1987. Representatives of the Government and the Commis~

sion participated in this hearing.

22. On June 26, 1987, the Court de1ivered its judgment on the preliminary
objections. In this unanimous decision, the Court:

1. Reject (ed) the preliminary objections interposed by
vernment of Honduras, except for the issues re1ating to
haustion of the domestic legal remedies, which (were)
joined to the merits of the case.

the Go~

the ex­
ordered

2. Decide(d) to proceed with the consideration of the instant
case.

3. Postpone(d) its decision on the costs until such time as it
renders judgment on the merits.

(Fairén Garbi and Solís Corrales Case, Pre1iminary Objections,
Judgment of June 26, 1987. Series C No. 2).

23. On that same date, the. Court adopted the fo110wing decision:

1. To instruct the President, in consu1tation with the parties,
to set a dead1ineno 1ater than August 27, 1987 for che Govern­
ment to submit its Counter-Memoria1 on the merits and offer its
evidence, with an .índ í.ca t í.on of the facts that each item of evi­
d1l;l9,e is intended to proveo In its offer of proof , the Govern­
ment should show how, when a nd und e r what circumstances it wishes
to present the evidence. .

2. within thirty days of the receipt of the submission of the
Government, the Commission must ratify in writing the request of
proof al.re ady made , wí t.bou t; prejudice to the possibility of
aJlleridlng o r suppiementing what has been offered. The Commission
shoul.d indicate the facts that each i t em of evidence is intended
to preve and hp..." when and unde r wha t circumstances it w í shes to
pre.senj; tpe evidence. As soon as possible after receiving the
Governmel1t':;;suQlllÍssion referredto in paragraph one, the Commis­
sion may a1:;;0 supp1ement or amend its offer of proof.

3. To Ins t'ruct; the Pres:ident, without prejudice to a final de­
cí.sIon being taken by the Court, to decide preliminary matters
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a) for the Government of Honduras:

There appeared befo re the Court

In his Order of September 1, 1987, the President admitted the testimo­
and documenca ry evidence offered by the commí ss Ion , on September 14,
he also admitted the documentary evidence offered by the Government.

25. On August 27, 1987, the Government filed its Counter-Memorial and docu­
mentary e v í.denc e , It asked that the matter be "dismissed becaus e the alle­
gations were untrue and the Gove rnment was not responsible for any of the
actions of which it was accused."

that might arise, to admit or exc1ude evidence that has been of­
fered or may be offered, to order the fi1ing of expe r c or other
documentary evidence that may be received and , in consultation
with the par t í.es , to set the da te of the hearing o):' hearing s on
the merits at which evidence sha11 be presented, the testimony of
witnesses and any experts shal1 be received, and at which the
final arguments shall be heard.

24. In its submission of July 20, 1987, the Commission ratified and supple­
mented its request for oral testimony and offered documentary evidence.

4. To instruct the President to arrange with the respective au­
thorities for the necessary guarantees of immunity and participa­
tion of the Agents and other representatives of the parties, wit­
nesses and experts, and, if necessary, the delegates of the Court.

Edgardo Sevilla Idiáquez, Agent
Ramón pérez Zúniga, Representative
Juan Arnaldo Hernández, Representative
Enrique G6mez, Representative
Rubén Darío Zepeda, Adviser
AngeJ,. Augusto Morales, Adviser
Olmeda Rivera, Adviser
Mario Alberto Fortín, Adviser

26.
nial
1987

28. The Court held hearings on the merits and heard the final arguments of
the parties from September 30 to October 7, 1987.

27. By communication of September 24, 1987, in response to t he request of
the Court, the Government of Costa Rica submitted certified copies of the
records complied by the Ministry of Foreign Relations, the Legislative As­
sembly, and the "Ministerio Público" of that country, on the disappearance
in Honduras of Francisco Fairén Garbi and Yolanda Solís Corrales, among
o t he r s ,
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Ramón Rufino Mejía, Adviser

b) for the Inter-American Commission on Human Rights:

Gilda M.C.M. de Russomano, President, Delegate
Edmundo Vargas Carrefio, Executive Secretary, Delegate
Claudio Grossman, Adviser
Juan Méndez, Adviser
Hugo A. Muñoz, Adviser
José Miguel Vivanco, Adviser

e) witnesses pre s ent.ed rby the Commission to testify as to "whetherbetween
the years 1981 and 1984 (the period in which Francisco Fairén Garbi and Yo~

landa Solís Corrales) there were numerous cases of persons who were kidnapped
and who thend isappea red ,.and whethe r these act ions were imputable to the
Armed Forees of Honduras and enjoyed the acquiescense of the Gove rnment of
Honduras:"

Miguel Angel Pavón Salazar, Alternate Deputy
Ramón Custodio López, surgeon
Virgilio Carías, economist
Inés Consue~9 MIl.fi,ll<;>, .student
EfraínDíaz 'Arrivillaga, Deputy
Florencio Caballero,former member of the ArmedForces

d) Witnesses f?Fese~ted by the Commission to testifyas to "whether between
the years 1981' and 1984' effectíve domes t í o remedies existed in Honduras to
proteet thosep~rsons who were kidnapped and who then d Lsappeare d inactíons
imputable to the Arméd Fórces'of Honduras:"

"1

Ramón Custodio López, surgeon
Virgilio carías, economist
MUton Jiménez puerto, lawyer
Iriés Consuelo Mutillo, student
René .veLásquez Díaz, lawyer
César Augusto Murillo, lawyer
José Gonzalo Flores Trejo, shoemaker

e) witnesses presented by t.he Commission to testify onspecific facts re~

lated to this case:

Elizabeth Odio Benito, former Minister of Justice of Costa Rica
Antonio carrillo Montes, former Consul General of Costa Rica in Honduras

29. Despi te the summons by theCourt, the following witnesses .offere.d by the
Commiss]on failed to appear at thesehearings:
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Bernd Niehaus, former Minister of Fbreign Relations of Costa Rica
Antonio Menjíbar, a Salvadoran detained in Honduras
Leónidas Torres Arias, former member of the Honduran military
José María Palacios, attorney
Mauricio Villeda Bermúdez, attorney
Linda Rivera de Toro, the judge who carried out the writ of habeas

corpus on behalf of Francisco Fairén Garbi and Yolanda Solís Corrales
Linda Drucker, journalist
Israel Morales Chinchilla, Chief Inspector oE Immigration of Guatemala
Jorge Solares Zavala, Immigration Inspector of Guatemala
Mario Méndez Ruiz, Immigration Inspector of Guatemala
Fernando Antonio López Santizo, former Assistant Director of Immigration

of Guatemala
Carlos Augusto López Santizo, former Consul General of Guatemala in

Costa Rica, who had deceased at the time of the hearings.

Licentiate Linda Rivera de Toro gave sworn testimony before a Notary Public
on January 7, and September 28,1987. By letter of August 25,1987, Dr.
Bernd Niehaus ratified his "statements made about this case before the Spe­
cial Investigatory Commission of the Legislative Assembly of C;:osta Rica."

30. After having heard the witnesses, the Court directed the submission of
additional evidence to assist it in its deliberations. Its Order of October
7, 1987 reads as follows:

A. Documentary Evidence

l. To request the Inter-American Commission on Human Rights to
submit the original immigration ca rds and the automobile entry
permit granted by the governments of Guatemala, Honduras and
Nicaragua.

2. To request the Gove rnment of Honduras to provide the organi­
zational chart showing the structure of Battalion 316 and its po­
sition within the Armed Forces of Honduras.

3. To request Dr. Carlos E. Colombari Armijo, the dentist of
Franc isco Fairén Garbi, to furnish the certified dental reco rds ,
and to ask the Government of Costa Rica for a copy of the person­
al data contained on the passport application. Clyde Collins
Snow, Ph.D., the forensic pathologist offered by t he commí ss í on ,
or any other that it may call, shall submit an opinion on the au­
topsy (of the cadaver found at La Montañita), on the basis of the
informqtion obtained. The Inter-American Commission on Human
Rights shall cover the costs.

4. To request the Honduran Bar Association to explain the legal
proCedure for exhumation in that country and to give its opinion
on the right of a foreigner to request an exhumation.



78

B. Testimony

l. To call as a witness Mr. Francisco Fairén Almengor (the father
of Francisco Fairén Garbi) .

2. To call the following Guatemalan citizens as witnesses: Jorge
Solares Zavala, Mario Méndez Ruiz, Mario Ramírez and Fernando A.
López Santizo (Immigration officials) •

3. To call as witnesses, Marco Tulio Regalado and Alexander Her «

nández, members of the Armed Forces of Honduras.

C. To Reiterate a Request:

1. To the Government of Honduras regarding the Loca t i on of the
body found at (the place known as) La Montañita.

31. By the same Order, the Court set December 15, 1987 ás the deadline for
the submission of documentary evidence and decided to hear the otal testimony
at its January session.

32. In response to that Order, on December 14, 1987 the Government: al with
respect to the organizational structure of Battalion 316, requested that the
Court receive the testimony of its Commandant in a closed hearing "beoause
of strict security reasons of the State o f Honduras" and b) requested that
the Court hear the testimony of Alexander Hernández and Marco Tulio Regalado
"in the Republic of Honduras, in a manner to be decided by the Court and in
a closed hearing to be setat an opportune time... because of securi ty rea­
sons and because both persons are on active duty in the Armed Forces of Hon­
duras." Likewise, on December 22, 1987, it submitted the opinion requested
of the Honduras Bar Association (infra, 55).

33. By ¡;lote of December 24, 1987, the Commission objected to hearing the
testimony of member s of the HQnduran mili tary in closed sess ion. This pos i­
tion was reiterated by note of January 11, 1988.

34. On thelatter date, the cour t decided to receive the testimony of the
members of tbe Hqnduran military at a closed hearing at the seat of the Court
in the presence of the partiese

35. Pursuant; toits Order of October 7, 1987 and its decision of January
11, 1988, the Court in an audience of January 19, 1988 heard the testimony
of Francisco Fair~n Almengor. The following Guatemalan witnesses did not
appear: Israel Mora,les Chinchilla (summoned to testify by Resolution of Jan­
uary 11,1988), Jorge Solares zavala, Mario Méndez Ruiz, Mario Ramírez and
Fer nando A. López Santizo (summoned to testify by Decision of October 7,
1987 ),. Acco rdí.nq to the Commission, those witnesses could not be found, ex­
cept fqr Mr. López Santizo, who on October 2, 1987, sent the cour t a
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statement on his role in this case as Assistant Director o f Immigration of
Guatemala.

6. The Court also held a closed hearing on January 20, 1988 in San Jos~,

to which both parties attended, at which it received the testimony of persons
ident i f i ed themselves as Lieutenant Colonel Alexander Hernández and

tenant Marco Tulio Regalado Hernández. The Court also heard the testi­
of Colonel Roberto Núñez Montes, Head of the Intelligence Services of
ras.

37. On Janua ry 19, 1988, the Cornrniss ion, sua sponte and "determined to
place all available evidence at the disposition of the Court," submitted re­
ceipt No. 318558. The receipt had a signature at the bottom reading "Fran-

isco Fairén G.," and showed that a 1971 Opel automobile, Costa Rican license
No. 39991 entered Guatemala at the border check point of El Florido on

DecemlJler 12, 1981. The receipt was submitted with the expert opinion of
David P. Grimes, which points out sorne differences between the signature on
the receipt and originals o r photocopies of the signa tu re of Francisco

irén Garbi. The op í n í.on concludes that "it wi.Ll, be necessary to examine
additional current signatures," before expressing a final opinion.

38. By resolution of January 22, 1988, the Court authorized the President
"in consultation with the Permanent Commission, to appoint one o r more hand­
writing experts to determine the authenticity of the signature that reads
'Francisco Fairén' on the receipt" in question. The President of the Court

Dr. Dimas Oliveros Sifontes, a Venezuelan handwri ting expert, to
submit his opinion.

39. On March 2, 1988, the Ministry of Internal Affairs of Guatemala informed
the Court that, following an investigation carried out under its auspices and
another by representatives of the Inter-American Commission on Human Rights,
the government "is unable to certify that Francisco Fairén Garbi and Yolanda
Solís Corrales entered and departed from Guatemala in the month of December,
1981, as it had reported by note of October 6, 1987. Moreover, the Govern­
ment of Guatemala is now of the op í.n Lon , , , (that) they never entered Guate­
mala, and that the report o f 1982 is the correct one." The note emphasizes
that "the lists of entríes into the country through the border post of El
Florido for the month of December, 1981, were not found among the records of

Division of Inspection of the Office of Immigra tion of Guatemala," and
that "although the names of Francisco Fairén Garbi and Yolanda Solís Corra­
les appear on the lists of departures at the check point of Valle Nuevo for
December 14, 1981, that list appears to be signed by Oscar Gonzalo Orellana
Chacón, although the signature corresponds to that of José víctor García
Aguilar." Finally, the Government states that "therefore, the Government of
Guatemala respectfully asks the illustrious Court to please consider that the
current official opinion of the Güvernment of Guatemala on this matter is
that Francisco Fairén Garbi and Yolanda Solís Corrales never entered its
territory (underlinings in the original) •
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40, On May 31, 1988, the Government of Honduras submitted its response to
the cornmunLca t í.on of the Minister of Government of Guatemala, in which lt
adduced that the certification granted by the Office of Immigratíon of Gua~

tema1a on February 3, 1982, "cannot be rescínded by a mere op í.n i on although
it í s the opinion of a government officia1. 11

41. On Ju1y 13, 1988, the Commission submitted that the communicatíon of the
Minister of Government of Guatemala "constitutes the final and definitive
reply of that il1ustrious government to the Court's inquiry ... (whích ís) the
result of an exhaustive investigation."

42. In that submission, the Commission also made sorne "final observations"
regarding the instant case. By dec í.s í.on of July 14, 1988, the President re~

fused to admit thosé "observations" because they were untimely and because
"reaperdng the period for submí sá í ons would violate the procedu r e opportunely
established and, moreover, would seriously affect the procedural equilibrium
and equality of the parties."

43. On July 28, 1988, the Court decided to request the Government of El
Salvador to certify "whether ih December, 1981, Costa Rican citizens needed
a visa to enterl:hat country" and "whether Francisco Fairén Garbi and Yolanda
Salís Corrales had a visa that would allow t hem to enter El Salvador in De­
cember, 1981."

44. Oh September> 21, 1988, the Government of El Salvador informed the cou r t
"that in themónth of Decembet, 1981, Costa Rican citizens did not need a
visa to enter our country" and that it f'ound no record of the entry of Fran­
cisco Fairén Garbi or Yolanda Solís Corrales at the border posts of Las Chi­
namas (Valle Nuevo), Hachadura, San Cristóbal, or Anguiatu between December
1 and 21 of 1981.

45. Thé handwri tirig éxpért appOinted by the President pre s ént.ed his report
on August 12, 1988. He conc Luded tha t the signature on receipt No. 318558
which readS "FranciscO Faíi:éri eL 11 is genuine.

46. In its submission of December 5, 1988, the Comm í sa i.ori pre's en t ed its ob­
serva'tions on the expert op í n Ion , stating that "the exposition of the expert,
Olíveros, is clearly ínsufficieht to support the conclusion o f his report."
Moreover, it submitted a.ri affídavit in which Fausto Reyes Caballero affirr~'

he belonged to Battalioh 316 in San Pedro Sula and thát the f a.LsLfLca t.Lor, c,

public documents and signatutés \-las one of its activi ties.

47, 'rl fol1owing. non-governmehta1 orgariizations submitted amf.cus cur Lae
be e f LO the Court: Anm.esty rnternationa1, Asociación Centroamericana de
Familiares de betenidoS-Desaparecidos, Association of thc Bar of the City of

York, Lawyers' COTnm± ttee for Human Rights and Minnesota Lawyet s Interna...
c i onaI rlllman Rights Committee.
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III

48. Regarding the procedures related to the exhumation of a body found at
the place cal1ed La Montañita (supra 4.f) and 6), the Consul General of
costa Rica in Tegucigalpa, Honduras, reported to his goverment on January
29, 1981, that "if the relatives wish to exhume the body, an attorney with a
power of attorney would have to present the request to the First Criminal
Court, and it would be advisable to bring a medical record, especially dental
records." By note of its Minister of Foreign Relations, Bernd Niehaus, dated
February 17, 1982, the Government of Costa Rica asked the Government of Hon­
duras to have the Judg~ of the First Criminal Court of Tegucigalpa authorize
the exhumation of the body the autopsy refers to (infra 49) and to allow a
Costa Rican forensic specialist and dentist to participate in the exhumation.
On February 22, 1982, the Government of Honduras responded to the Government
of Costa Rica that its note had been "transmitted to the President of the
Supreme Court of Honduras, so that he could make an appropriate ruling in
accordance with the Law;" On April 6, 1982, through the Honduran Embassy in
San José, Costa Rica, Fbreign Minister Niehaus reiterated the request for an
immediate exhumation of the body found in La Monta~ita. By communication of
October 29, 1984, the Fbreign Ministry of Honduras informed the Commmission
that its government "is agreeable to the exhumation, fo Ll.ow í.nq the procedure
provided by the substantive and other norms of Honduran l,aw." While affirm­
ing that no court had received a request for exhumation, it accepted that,
should the body be exhumed, a Costa Rican forensic examiner could participate
in the exhumation.

49. In its submission of March 20, 1987, the Commission asked the Court to
request the Government to submit a copy o f the autopsy report on the body
found at La Monta~ita. In responding to the President's decision of Septem­
ber 1, 1987, the Government forwarded a copy on January 18, 1988, which cor­
responds to one sent by the Commission, motu proprio, on August 19, 1987.

50. On July 14 and 20,' 1987, the Commission asked for the exhumation of the
body found at La Mont.añ i tia , In its submission of August 19, 1987, it in­
formed the Court that, despite the "countless steps taken, it was impossible
(for the Commission) to determine where the body was buried," and reiterated
the request.

51. By decision of September 1, 1987, the Court, resolved:

TO suspend the exhumation of the body of "La Montañita" offered
in evidence by the Commission, given the Commission' s letter of
August 19, 1987, to the President of the Court, unless the Court
decides it shou l.d proceed, in which case, the Commission should
promptly submit a documented rationale regarding the need of that
evidence for the just resolution of the instant case, together
with al1 other e1ements of proof it considers useful.
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On August 28, 1987, the Court had already asked the Government to inform it
where the body was bur i ed , and the order for discovery of October 7, 1987
reiterated that request.

52. On August 27, 1987, the Gove rnment submi tted a copy of official letter
No. 3065 of the Supreme Court, dated December 23, 1983, according to which
the First and Second Criminal Courts of Tegucigalpa reported that no one had
requested the exhumation of a body which "it is presumed" could be that of
Francisco Fairén Garbi.

53. By submissionof November 3, 1987, the Commission offered a report pre~

pared by the Argentine Team of Forensic Anthropology on the autopsy report
of the body f'ound at La Montal"1ita. According to the Commission, "the exhu­
mation of the body found at 'La Montañita' I s essential." It reiterated that
"the cooperation of the Government of Honduras is necessary to carry out the
exhumation, and that the Government must first determine the precise place
the body was bur í ed.."

54. On December 14, 1987, the Government submitted a copy of the "Record of
the Examination of an Unidentified Cadave r " of December 8, 1981. At this
time Franc isco Fairén Garbi had not entered Honduran terri tory. It also
submitted .a statement of December 12, 1987, issued by the Director of the
Medical-Legal Office of the Supreme Court, which sa í.d "to .t.he present date,
NO relative of Francisco Fairén Garbi or Yolanda Solís Corrales has asked
this office to exhume any cadaver" (upper case of the original). on January
18, 1988, it submitted a copy of the same statement.

55. According to an opinion of December 14, 1987, submitted at the request
of the Court by theHonduran Bar Association, the requést for exhumation of
a cadaver "does not require any formali ty at all, or even the appo í.nt.ment; of
a legal representative," although a "court order" and "express permission of
the health authori ties." It adds that "the relatives, the judicial authori­
ty, the state attorney or any party who can show a Leq Lt i.mat.e interest," even
a foreigner, can request an exhumation.

56. on December 17, 1987, the Government submitted a medical-legal op í.n i on
signed by Dr. Dennis A. Castro Bobadilla, in which he criticizes the opinion
of the Argentine 'ream of Forensic Anthropology calling it "not se r í.ou s , un­
scientific, based upon suppositions, illogical, and even irresponsible, in
that it shows an evident bias in pretending that the victim was subject to
some type of torture of execution." Dr. Castro Bobadilla added that "bas"'"
upon the data of the autopsy, it can be affirmed that the death was homio i.d s
(sic) and that "exhumation is recommended in order to determine idfmtity ario
ir posa íoLe the cause of death." On -Tanua ry 11, 1988, the commí ss í on ex­
prE:s;oH~cJ"its most; absolute rejection of the unfortunate concepts" contained
in U'e repo r t; of Dr. Castro Bobadilla.

on December 24, 1987, the Commission asked the Court to í.ns ís t, that t he
Government identify the location of the burial site of the body found at La
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Montañita. The President did so by communication oí January 8, 1988.

59. On January 20, 1989, the Court entered an order by which it:

1. Urges the Government of Honduras to provide the Court with
the information to which this Order refers. (The loca tion of the
cadaver found in La Montañita).

such persons as he deems suitab1e
to participate in the exhumation
These persons sha11 present sep-

3. The President sha11 appoint
to a t tend and , gi ven the case,
and identification of the body.
arate reports to the Court.

58. On January 13, 1988, in accord with the proví s í on s of the general dis­
covery order of October 7, 1987, the Commission submitted Autopsy Report No.
259 of December 29, 1981, which took into account the dental records of
Francisco Fairén Garbi prepared by Dr. Clyde Collins Snow. It enclosed an­
other report prepared by the Argentine Team of Forensic Anthropology. Neither
is conclusive because of the sparse information contained in the autopsy
reporto

2. Requires the Government of Honduras that it order and carry
out the exhumation and identification of the body found in the
place known as La Montai'\i ta on December 28, 1981, the autopsy of
which was conducted the day after (Autopsy No. 259.81). The Go­
vernment í.s gi ven thi rty days as of today to comply with this
Or de r , At the end of tha t pe r í.od , it shal1 inform the Court of
the final results thereof.

60. On February 17, 1989, the Government informed the Court that

members of the Inter-Institutiona1 Commission of Human Rights went
to the cemetery where the remains of the cadaver corresponding to
Autopsy Report 259-81 was buried in 1981, and were ab1e to observe
that, unfortunate1y, because of the ravages of nature and the
passage of time there have been cave-ins and 1andslides throughout
this zone, which were made worse by the recent hurricane known as
Gi1bert, and it is now impossible to find the exact place where
that body was buried. As i11ustration and proof, we attach news­
paper clippings and photos of the area.

61. On March 10, 1989, in response to the Government's report, the Commis­
sion asserted that

the main question is to determine whether in response to the pe­
titions of the father of Francisco Fairén, the Government of Costa
Rica, and of the Commission, the Government of Honduras took the
necessary steps to c1arify the situation of the cadaver found at
"La Montai'\i ta," cons;idering that its fai1ure to carry out those
measures and its minimal cooperation serves to estab1ish the di­
rect responsibi1ity of the Honduran Government in this matter.
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IV

62. By note of November 4, 1987, add re s s ed to the President of the Court,
the Commission asked the Court to take provisional measures under Article 63
(2) of the Convention in view of the threats against the witnesses Milton
Jiménez Puerto and Ramón Custodio López , Upon forwarding this Lnño rma t i on
to the Government of Honduras, the President stated that he "does not have
enough proof toascertain which persons or entities might be responsible for
the threats, but he strongly wishes to request that the Government of non­
duras take all measures necessary to guarantee the safety of the lives and
property of MUton Jiménez and Ramón Custodio and the property of the Com­
mittee for the Defense of Human Rights in Honduras (CODEH) •••• " The Presi~

dent also stated that he was prepared to consult with the Permanent Commis­
s i on of the Cou r t; and, if necessary, to convoke the Court for an emergency
meeting "for taking the appropriate measures, if that abnormal situation
continues." By communications ofNovember 11 and 18,1987, the Agent of the
Gove rnment informed the Court that the Honduran government would guarantee
Ramón Custodio and Milton Jiménez "the respect of theirphysical and moral
integrity ••• and the faithful compliance with the Convention."

63. By note of January 11, 1988, the Commission informed the Court of the
death of José Isaías Vilorio, which occurred on January 5, 1988 at 7:15 a.m.
The Court had summoned him to appear as a witness on January 18, 1988. He
was killed "on a public thoroughfare in Colonia San Miguel, ComayaqíieLa
Tegucigalpa, by a q roup of 'arrned men. who placed the insignia of a Hondu r an
guerrilla movement known as Cinchonero on his body and fled in a vehicle at
high speed s "

64. On January 15, 1988, the cour t was informed of the5.ssassinations of
Moisés Landaverde and Miguel' Angel Pavón whi.ch had occurred the pre v í ou s
even ing in San Pedro Sula. Mr. Pavón had testified before the Court on Sep­
tember>30, 1987 as a witnessin this case. Also on January 15, the Court
adopted the fo1lowingprovisionalmeasures under Article 63 (2) of the Con~

vention:

l. Tha t the Gove rnment of Honduras', adopt; ,without delay, such
measureS as are necessary to prevent further infringements on the
basic rights of those who haveappeared or have been summoned to
do so before this Court in the "velásquez Rodríguez," "Fairén
Garbi and SolísCorrales" and "Godínez Cruz" cases, in strict
compliance with the ob1igation of respect for and observance of
human rights, under theterms of Article 1(1) of the Convention.

'rha t the Gbvernment Of Honduras also employ all means within
its power to investigate these reprehensible, crimes, to identify
the perpetratorsand co--ímpos e the punishment provided for by the
dbmestic la", oí Honduras.
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67. That same day the Government submitted a copy of the death certificate
and the autopsy report of José Isaías Vilorio, both dated January 5, 1988.

66. On January 18, 1988, the Commission asked the Court to adQpt the fol­
lowing complementary provisional measures:

Court request the Government of Honduras to send it
copy of the autopsies and ballistic tests ca r r í.ed
the assassinations of Messrs. v í Lo r í o, Pavón and

6. That the
immediately a
out regarding
Landave rde.

3. That the Government of Honduras provide the Cou r t , within
that same pe r í.od , the public statements made regardíng the afore­
mentioned assassínatíons and índicate where those statements ap­
peared.

2. That the Government of Honduras report, within that same
perlad, on the judicial ínvestígations of the assassinations of
José Isaías vilorio, Míguel Angel Pavón and Moisés Landaverde.

5. That it inform the Court whether it has ordered police pro­
tection to ensure the personal integrity of the witnesses who have
testífied and the protection of the property of CODEH.

l. That the Government of Honduras inform the Court, within 15
days , of the specific measures it has adopted to protect the
physical int~grity of witnesses who testified before the Court as
well as those persons in any way involved in these proceeding s,
such as representatives of human rights organizations.

4. That the Government of Honduras inform the Court, withín the
same pe r Iod , on the criminal investigatíons of threats against
Ramón Custodio and Mílton Jíménez, who are wítnesses in this case.

65. After it had adopted the aboye Order of January 15, the Court received
a request f rorn the Commission, dated the same day, that the Court take the
necessary measures to protect the integrity and security of those persons who
had appeared or would appear before the Court.

68. On January 18, 1988, the Court decided, by a vote of six to one, to hear
the parties in a public session the following day regarding the measures re­
quested by the Commission. After the hearing, taking into account "Articles
63 (2), 33 and 62 (3) of the American Convention on Human Rights, Articles 1
and 2 of the sta tute of the cour t and Article 23 of its Rules of procedure
and its character as a judicial body and the powers whioh derive therefrom,"
the Court unanimously dec í.d ed , by Order of January 19, 1988, on the follow­
:Lng additional provisional measures:
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1. That the Government of Honduras, within a period of two
weeks, inform this Court on the following points:

a. the measures that have been adopted o r will be adopted
to protect the physical integri t.y of , and to avo i d irrepa­
rable ha rm to, those witnesses who have testified o r have
been summoned to do so in these cases.

b , the judicial investigations that have been o r will be
undertaken with respect to threats against the aforementioned
indi"iduals.

c. the investigations of the assassinations, including
forensic reports, and the actions that are proposed to be
taken within the judicial system of Honduras to punish those
responsible.

2. That the Gove rnment of Honduras adopt concrete measures to
make clear that the appearance of an individual before the
Inter-American Commission or Court of Human Rights, under condi­
tions authorized by the American Convention and by the rules of
procedure of both bodies, is a right enjoyed by every individual
and is iecognized as such by Honduras as a party to the Conven­
tion.

This decision was delivered to the parties in Court.

69. Pursuant to the Court's decision of January 19, 1988, the Government
submitted the following documents on February 3, 1988:

lo
Angel
Pedro
pared

A copy of the autopsy report on the death of Professor Miguel
Pav6n Salazar, certified by the Third Criminal Court of San
Sula, Department of cortés, on January 27, 1988 and pre­
by forensic specialist RolandO Tábora, ofthat same Cou r t ,

2. A copy of the autopsy report on the death of Professor Moisés
Landaverde Recarte, certified by the above Court on the same date
and prepared by the same forensic specialist.

3. A copy of a sta témentiUa.de by Dr. Rolando 'I'abora, forensic
specialist, as part of the inquiry undertaken by the above Court
into the deaths ..of Miguel Angel Pav6n and Moisés Landaverde Re­
carte, and certified by that Court on January 27, 1988.

4. A copy .of the:i,.nquiry intothreats against the lives of Ramó¡-,
Custodioand MUton Jiménez,conducted by the First Criminal Court
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of Tegucigalpa, Central District, and ce r t í f í ed by that Court on
February second nineteen eighty eight.

In the same submission, the Government stated that:

The content of the above documents shows that the Government of
Honduras has initiated a judicial inquiry into the assassinations
of Miguel Angel Pavón Salazar and Moisés Landaverde Recarte, ~nder

the procedures provided for by Honduran law.

Those same documents show, moreover, that the projectiles were not
removed from the bodies for ballistic study because of the oppo­
sition of family members, which í s why no ballistic report was
submitted as requested.

70. The Government also requested an extension of the deadline ordered above
"because, for justifiable reasons, it has been impossible to obtain sorne of
the information." Upon instructions from the President, the Secretariat in­
formed the Government on the following day that it was not possible to extend
the deadline because it had been set by the full Court.

71. By communication of March 10, 1988, the 1nter-Institutional Commission
of Human Rights of Honduras, a governmental body, made several observations
regarding the Court's decision of January 15, 1988. "On the threats that
have been made against sorne witnesses," it reported that Ramón Custodio "re-
fused to bring a complaint before the proper courts and that the First Cri­
minal Court of Tegucigalpa, Department of Morazán, had initiated an inquiry
to determine whether there were threats, intimidations, conspiracies, etc.
against the lives of Dr. Custodio and Milton Jiménez, and had duly summoned
them to testify and to submit any evidence," but they failed to appea r , 1t
added that no Honduran official "has attempted to intimidate, threaten or
restrict the liberty of any of the persons who testified before the Court •••
who enjoy the same guarantees as other citizens."

72. On March 23, 1988 the Government submitted the following documents:

l. Copies of the autopsies performed on the bodies of Miguel
Angel Pavón Salazar and Moisés Landaverde, certified by the Se­
cretary of the Thi rd Cr iminal Court of the Judicial District of
San Pedro Sula.

2. The ballistic report Qn the shrapnel removed from the bodies
of those persons, signed by the Director of the Medical-Legal De­
partment of the Supreme Court of Justice.

73. On October 25, 1988, the Agent submitted newspaper articles published
in Honduras on October 20 containing statements of Héctor Orlando vásquez,
former President of the San Pedro Sula branch of the Committee fo r the
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Defense of Human Rights in Honduras (CODEH), according to which the Govern­
ment had no responsibili ty in the deaths of Miguel Angel Pavón Salazar,
Moisés Landaverde Recarte and others. The Inter-Institutional Commission of
Human Rights of Honduras, in a document of the same date, asserted that this
confirmed the "well-founded suspicions that these murders and alleged disap­
pearances are only an escalation in the attempts of anti-democratic sectors
to destabilize the legally constituted system of ou r country."

74. On January 24, 1989, the President repeated the request to the Govern­
ment that it inform the Court as soon as possible regarding

1. The .current state of the judicial inquiry into the assassi­
nations of witnesses, José Isaías Vilorio, which took place on
January 5, 1988, and of Miguel Angel Pavón Salazar, which occured
on Ja.nuary 14, 1988, "so that those responsible may be punished"
(decisions of January 15 and 19, 1988).

2. The specific measures taken by the Government of Honduras
"to make clear that the appearance of an individual before the
Inter-American Commission or Court of Human Rights, undercondi­
tions authorized by the American Convention and by the rules of
procedure of both bodies, is a right enjoyed by avery individual
and í.s recognized as such by Honduras as a party to the Conven­
tion" (Decision of January 19, 1988).

No answer to this communication has been received.

v

75. The Gove rnment raised seve ral preliminary obj ec't í ona that t.he -cour t

ruled upon in its Judgment of June 26, 1987 (supra 15-22). The re the
Court Oí:dered t he j o i.n inq of the mer i ts and the preliminary objection re­
garding the failure to exhaust domestic remedies, and gave the Government and
the Commission another opportunity to "subscant i at;e their contentions" on
the mattef (Fairén Garbi and Solís Corrales Case, Preliminary Objections,
supra 22, para. 89).

76. The Court will first rule upon this preliminary obj ect.í.ón , In so doirrq ,
it wil1 make use of all the evidence before it, including that pre s en t c.:"
during the proceedings on the merits.

77. ThE' Commission presented witnesses and documentary evidence on lhis
po int; , 'rhe Government, in cur n , submitted sorne documentary evidence, in­
o Luó examples of wri ts of habeas corpus aucceásf uLl.y brought on behalf of
sorne individuals (Lnfr a l23.d). The Government also s ca t ed that this re-

requires identificatíon of the place of detention and of the authority
undeL which the person is detained.
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Concerning the burden of proof, the Court did not go beyond the conc1u­
cited in the preceding paragraph. The Court now affirms that if a State

ch a11eges non-exhaustion proves the existence of specific domestic reme­
that shou1d have been utilized, the opposing party has the burden of

78. In addition to the writ of habeas corpus, the Government mentioned va­
rious remedies that might possibly be Lnvoked , such as appea I , cassation,
extraordinary writ of amparo, ad effectum videndi, criminal complaints
against those ultimately responsible and a presuffiptive finding of death.

c. there has been unwarranted de1ay in rendering a final judg­
under the aforementioned remedies.

b , the party al1eging violation of his rights has been den í.ed
access to the remedies under domestic law or has been prevented
fram exhausting them; or

a. the domestic 1egislation of the $tate concerned doep not af­
ford due process of 1aw for the protection of the right or rights
that have allegedly been violated;

79. The Commission argued that the remedies mentioned by the Government were
ineffective because of the internal canditions in the country during that
periodo It presented documentation of three writs of habeas corpus brought
on behalf of Francisco Fairén Garbi and Yolanda Solís Corrales did not pro­
duce results. It also cited a criminal complaint that failed to lead to the
ident ifica tion and punishment of those responsible. In the Commission i s
op i.ní.on , those legal proceedings exhausted domestic remedies as required by
Article 46(1) (a) of the Convention.

81. Artic1e 46 (1) (a) of the Convention provides that, in order for a peti­
tion or communication lodged with the Commission in accordance with Articles
44 or 45 to be admissib1e, it is necessary

that the remedies under domestic law have been pur sued and ex­
hausted in accordance with genera1ly recognized pri~qip1es of in­
t.er na t i.onal, Law ,

80. The Court will first consider the legal arguments re1evant to the ques­
tion of exhaustion of domes tic remedies and then apply them to the case.

82. The aame artic1e, in the second paragraph, provides that this require­
ment sha1l not be app1icable when

83. In its .;rudgment of June 26, 1987, the Court decided, inter alia, that
"the State c1aiming non-exhaustion has an ob Lí qa t í.on to prove that domestic
remedies remain to be exhausted and that they are effective" (Fairén Garbi
. Solís Corrales Case, Preliminary Objections, supra 22, para. 87).
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showing that those re~edies were exhausted al' that the case comes within
exceptions of Article 46 (2). It must not be rashly presumed that a State
Party to the Convention has failed to comply with its obligatioo to provide
effective domestic remedies. .

85. The rule of prior exhaustion of domestic remedies allows the state to
resolve the problem unde r its internal law befare being confronted with an
international proceeding. This is particularly true in the international
jurisdiction of human rights, because the latter reinforces al' complements
the domestic jurisdiction (American Convention, Preamble).

86. lt is a legal duty of the States to provide such remedies, as this Court
indicated in its Judgment of June 26, 1987, when it stated:

The rule of prior exhaustion of domestic remedies unde r the in~

ternational law of human rights has certain implications that are
present in the Convention. Under the Convention, States Parties
have an obligation to provide effective judicial remedies to vic­
tims of human rights violations (Art. 25), remedies that must be
substant iated in accordance with the rules of due process of law
(Arto 8 (1», aH in keeping with the general obligation of such
States to guarantee the free and full exercise of the rights re­
cognized by the Convention to all persons subject to their juris­
d í c t í.on (Art. 1) (Fairén Garbi and Solís Corrales Case, Prelimi­
nary Objections, supra 22, para. 90).

87. Ar ticle 46 (1) (a) of the Cdnvent ion speaks of "generally ré coq n í.z éd

principles of international Law ;" Those pr í nc íp Les refer not only to the
formal existence of such remedies, but also to their adequacy and effective··
ness, as shown by the exceptions set out in Article 46(2).

88. Adequate domestic remedies are those which are suitable to add re s s an
infringement of a legal right. A number of remedies exist in the legal sy s ­
tem of every country, but not all are applicable in every circumstance. lf a
remedy is not adequate in a specific case, it obviously need not be exhaust­
ed, A norm is meanc to have an effect and should not be interpreted in such
a way as to negate its effect or lead to a result that is manifestly absurd
o r unreasonable. For example, a civil proceeding specifically cited by the
Government, such as a presumpti ve finding of death based on d í.s appea r anc e ,
the purpose of which is to allow he í r s to dispose of the esta te of the per­
son pre sumed deceased o r to allow the spouse to r ema r ry , is not an adequare
remedy for finding a person or for obtaining his liberty.

89. Likewise, the Government alleged on various opportunities that t.he in·'
tereste('; parties must request the exhumation of the cadaver found at La 1\10n­
tañ í t;e tcforethe First Criminal Court of Tegucigalpa, which í s in charge of
the pr-oceedings arising from the discovery of several bodies at that loca­
tion. In this regard, the Court believes that a timely exhumation COlJld have
r ende red imp()rtant evidence, but it is not a remedy which, und e r Article
46(1) (a) of the Convention, guarantees the human rights of a person
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presumably disappeared.

90. Oí the remedies cited by the Government, habeas corpus would be the
normal means of finding a person presurnably detained by the authorities, of
ascertaining whether he is legally detained and , given the case, of obta í.rr­
ing his liberty. The other remedies cited by the Government are either for
reviewing a decision within an inchoate proceeding (such as those of appeal
or cassation) or are addressed to other objectives. If, however, as the Go­
vernment has stated, the writ of habeas corpus requires the identification
of the place of detention and the authority ordering the detention, it would
not be adequate for finding a person clandestinely held by State officials,
since in such cases there is only hearsay evidence of the detention, and the
whereabouts of the victim is unknown.

91. A remedy must also be effective --that is, capable of producing the re­
sult for which it was designed. Procedural requirements can make the remedy
of habeas corpus ineffective: if it is powerless to compel the authorities¡
if it presents a danger to those who invoke it¡ or if it is not impartially
appLí.ed ,

92. On the other hand, contrary to the Cornrnission's argument, the mere fact
that a domestic remedy does not produce a result favorable to the petitioner
does not in and of itself demonstrate the inexistence or exhaustion of all
effective domestic remedies. Fbr example, the petitioner may not have in­
voked the appropriate remedy in a timely fashion.

93. It is a different matter, however, when it is shown t):lat remedies are
denied for trivial reasons o r without an examination of the merits, or if
there is proof of the existence of a practice or policy ordered or tolerated
by the government, the effect of which is to impede certain persons from
invoking internal remedies that would normally be available to others. In
such cases, resort to those remedies becomes a senseless formality. The ex­
ceptions of Article 46(2) would be fully applicable in those situations and
would discharge the obligation to exhaust internal remedies since they can­
not fulfill their objective in that case.

94. In the Government's op í n í.on , a writ of habeas corpus does not exhaust
the remedies of the Honduran legal system because there are other remedies,
both ordinary and extraordinary, such as appeal, cassation, and extraordi­
nary writ ofamparo, as well as the civil remedy of a presumptive finding of
death. In qddition, in criminal procedures parties may use whatever evidence
they choose. with respect to the cases of disappearances mentioned by the
Commission, the Government stated that it had initiated sorne investigations
and had opened others on the basis of complaints, and that the proceedings
remain pending until those presumed responsible, either as principals or
accomplices, are identified or apprehended.

95. In its conclusions, the Government stated that sorne writs of habeas
corpus were granted from 1981 to 1984, which would preve that this remedy
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was not ineffective during that periodo
support its argumento

It submitted various documents to

96. In response, the Commission argued that the practice of disappearances
made exhaustion of domestic remedies impossible because such remedies were
ineffective in correcting abuses imputed to the authori ties or in caus
kidnapped persons to reappear.

97. The Commission maintained that, in cases of disappearances, the fact
that a writ of habeas corpus o r amparo has been brought without success is
sufficient to support a finding of exhaustion of domestic remedies as long
as the person does not appea r ,because that is the most appropriate remedy
in such a s í tua t í.on , It emphasized that neither writs of habeas corpus no r a
criminal complaint were effective in the case of Francisco Fairén Garbi and
Yolanda Solís Corrales. The Commission maintained that exhaustion should not
be understood to require mechanicalattempts at formal procedures; but rather
to require acase-by-case analysis of the reasonable possibility of obtaining
a remedy.

98. The record contains testimony of members of the Legislative Assembly of
Honduras, Honduran lawyer s , pe r sons who we re at one time disappeared, and
relatives of disappeared persons, which purports to show that in the perlod
in which the events took place, the legal remedies ir Honduras were ineffec­
tive In. obtaíníng the líberty of víctims of a practice of enforced o r invo­
luntary disappearances (hereinafter "disappearance" or "d í s appea r ance sv j ,

ordered or tolerated by the Government. The record also contains dozens of
newspaper clippings which allude to the same practice. According to tha t
evidence, from 1981 to 1984 more than one hundred persons were i} legally
detained, many of whom never reappeared, and, in general, the legal remedies
which the Government claimed were available to the victims were ineffectíve.

99. That evidence also shows that some individuals were c ap tu r ed and
detained without due process and subsequently reappeared. However, in sorne
of those cases, the reappearances were not the result of any ofthe legal
remedies which, according to the Government, would have been effective, but
rather the result of othercircumstances, .such as the intervention of diplo­
matic missions or actions of human rights organizations.

100. The evidence offered showsthat certain lawyers who filed writs of
habeas corpus were intimidated, that those who were responsible for execut­
ing the writs were frequently prevented from entering o r inspecting t,
places of detention, and that occasional criminal complaints against mili"
tary or police officials were ineffective, either because certain prooedu r aI

steps were not taken or because the complaints were dismissed without further
proceeo j Tl<J s ,

101. The Government had the opportunity to call its own witnesses to refute
the evidence presented by the .Commission,l?!Jt failed to do so. Although the
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testified
the writs
better to
Almengor.

Government's attoJ;'neyscontc;!sted some of the points urged by the Commission,
they did not offer convincing evidence to support their arguments. The Court
summoned as witnesses some members of the armed fOrces mentioned during the
proceeding, but their testimony was insufficient to overcome the weight of
the evidence offered by the Commission to show,that the judicial and govern­
mental authorities did not act with due diligence in cases oi disappearances.
The instant case is such an example.

102. The testimony and other evidence received and not refuted leads to the
conclusion that, du r í nq the period unde r consideratíon, alt;hough there may
have been legal remedíes ín Honduras that theoretícally allowed a person de­
tained by the authoríties to be f ound , those remedies were ineffective in
cases of disappearances because the imprisonment was clandestine; formal
requirements made them inapplicable in practice; the authorities against whom
they were brought simply ignored them, or because attorneys and judges were
threatened and intimidated by those authorities.

103. According to testimony given by Licentiate Linda Rivera de Toro before
a notary public on January 7, 1987, "in the last months o f 1981 and the first
of the following year," a wr í t of habeas corpus was brought in behalf of
Francisco Fairén Garbi and Yolanda Solís Corrales, and she was the judge ap­
pointed to carry out the investigation. She went to the customs post of Las
Manos, on the border with Nicaragua, where she saw from the reco rds that
Francisco Fairén Garbi and Yolanda Solí s Corrales had entered Honduran ter­
ritory in a vehicle described in those records. Subsequently, and while
preparing a disserta tion on habeas corpus, she searched for the record and
report on that case in the archives of the Supreme Court and was unable to
find them.

104. Francisco Fairén Almengor, father of the pe r son d í s appeared ,
he did not ~nitiate judicial proceedings because he had been told
of habeas corpus were ineffective and had been advised it was
create "international pressure" (testimony of Francisco Fairén
Also testimony of Elizabeth Odio Benito).

105. Based upon his knowledge of the conditions in Honduras in that period,
the former Consul General of Costa Rica in Honduras testified that the in­
tervention of an ordinary judge would have had very little result in obtain­
ing the freedom of a political detainee in the hands of the military. He

mentioned that the steps to exhume a body could not be taken by the
Consulate or the Embassy, but only by the Ministry of Foreign Relations of
Costa Rica (testimony of Antonio carrillo Montes).

its submission of October 31, 1986, the Government a;I.leged that,
spite having urged the father of Francisco Fairén Garbi to take advantage

"the ordinary judicial remedies," no steps were taken to exhaust them
re presenting uhe case to the Commission, as the Commission admitted in

16/84. It added, moreover, that the Commission' s allegation in
Resolution 23/86, that the petitioner had no access to the domestic remedies
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o r was impeded from exhausting them, was for the purpose of shifting the
burden of proof from the petitioner to Honduras. The Government argued that
the Commission deprived it of an Impo r t an t; mean s of defense by admitting the
petition without requiring the prior exhaustibn of internal remedies.

107. The Government also ma í n t a í.ned that the bringing of a writ o f habeas
corpus in behalf of Francisco Fairén Garbi and Yolanda Solís Corrales did not
prove the exhaustion of domestic remedies. According to the Government, the
proceeding was atypical in that it was carried out at a border post rather
than in a jail or place of detention. Unde r those circumstances, it con­
cluded, the Commission shouLd not have admitted the pe t í t í.on , and was even
less justified in submitting the caSe to the Court.

108. During the hearings on preliminary objections, the Commission argued
tha t the exceptions to the rule of prior exhaustion fiound in Article 46 (2)
of the Convention were applicable because due process did not exist in Hon­
duras at that time. Access to internal remedies in cases of disappearances
was impeded, and the remedies invoked in similar cases, without exception,
had been unjustifiably delayed.

109. Given the special circumstances of this case, it is not necessary to
determine whether steps were taken to exhaust the internal remedies of Hon­
duras. In ruling on this point, the Court notes, first, t.ha t; the Government
did not contest admissibility by objectiJ:'lg to the failure to .exhaust interna1
remedies when it received formal notice of the petition. Neither d í d it res­
pond to the Commission's request for information. That fact, alone, i s suf­
ficient to overrule the objection, for the rule of prior exhaustion í.s a
prerequisite established in favor of the State, which may waive its r i q ht ,
even tacitly, and this occurs, inter alia, when it is not t íme Ly invoked.

110. On the other hand, it must be kept in mind that, as anorm of interna­
tional law and the logical corre~ative of the obligation to exhaust internal
remedies, the rule is not applicable when there are no remedies. This prin­
ciple Ls especially relevant in the instant case, in light of the repeated
official statement that Francisco Fairén Garbi and Yoland.¡¡ Solís Corrales
were not in Honduran territory, either because they had neve r entered, o r
having entered, had left for Guatemala after a brief period in transito
Those statements were both formal and official and carne from the highest au­
thodties --the Ministry of Foreign Relations al1é\ the Embassy in Costa Ríc
The Court notes that, in this fact situation, when the Government af f i.rms i (
has oa r r í ad out a careful investigation, leading to the cónc Ius í.on that d

person allegedly disappeared is not in its territory and has never b,~en in
íts cus t ody , the Governme.nt may be said to have recognized that there areno
internal remedies.

111. Therefore, the Court rejects the ohjeoti í on of the Government of Hon­
duras that interna1 remedies were not exhausted.
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VI

112. For oral and documentary evidence of fered by the Comrnission to prove
that in Honduras, from 1981 through 1984, there were numerous cases of per­
sons kidnapped and rnade to disappear, that the Armed Forces were responsible
for these actions, and the judicial remedies ofHQnduras were ineffective in
protecting human rights, especial1y the rights t.ó life and the liberty and
integrity of the person oi. those disappeared, the Court refers to the Velás­
quez Rodríguez (Judgment of July 29, 1988. Series C No. 4, para. 82 et
seq, ) and Godínez Cruz judgments (Judgment of January 20, 1989. Series C
No. 5, para. 89 et seq.). The Court now considers the specific evidence
of the Fairén Garbi and Solís Corrales Case.

113. According to his testimony, Francisco Fairén A1mengor, father of the
disappeared person, decided to travel to Honduras after a person claiming to
be the chauffeur of the Honduran Embassy in San José showed him a photograph
from "La Tribuna" newspaper of Honduras of a body found at the place called
La MontalHta. In the chauffeur's opinion, the body in the photo bore a
strong resemblance to 'the witness i son. At the morgue of Tegucigalpa, Mr.
Fairén was told the body had been buried in the city cemetery. Sorne women
from the area of La Montañita told him and Antonio Carrillo Montes, then
Consul General of Costa Rica in Honduras, several bodies had been found in
that place, and they showed him a ravine of sorne 70 meters deep where, a e­
cording to them, the bodies had been tossed (testimony of Francisco Fairén
Almengor) •

114. The Minister of Justice of Costa Rica .at the time of the events report­
ed she had received a group of pe r son s , including the father of Francisco
Fairén Garbi and the mother of Yolanda Solí s Corrales, who informed her of
the disappearance of their children in Honduras and requested her help. The
witness sa í.d she helped by making inquiries of the Government of Honduras,
which proved unfruitful, and by obtaining from Nicaragua the certification
and photocopy of the immigration cards (testimony of Elizabeth Odio Benito).

115. A witness who was Consul General of Costa Rica in Honduras at that time
told the Court that during the term of his appointment he heard of the dis­
appearance of three Costa Ricans in Honduras: Francisco Fairén Garbi, Yo­
landa solís Corrales and Eduardo Blanco. He added tha t an official of the
Office of Immigration told him they were prisoners in El Manchén. The wit­
ness said he had accompanied Mr. Francisco Fairén Almengor while the latter
was in Honduras (testimony of Antonio Carrillo Montes) •

116. The Government of Nicaragua certified that Franc isco Fairén Garbi and
Yolanda Solís Corrales ente red Honduras from Nicaragua by automobile at the
Las Manos border post on December 11, 1981. It also sent certified photo­
graphs of the immigration cards. Having maintained various points of view,
Honduras accepted that fact but pointed out that, beca use of the hour of
entry (4~30 p.m.), it was noted in the immigration statistics as the
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f oLl.ow ing day ,

117. The Corfutiission submitted receip ti No. 31SSS8>,. dated in El Florido on De~

combar 12, 1981. At the bottom of the receipt appear s the signature "Fran­
cisco Fairén G~" and it snows a temporarytourist ~ntry into Guatemala of a
"wine..;beige" colored,· Opel autornobile with Costa Ri'can license plate 3999l.
In his opinion of August' 12, 1988, the expe r t, appoin t ed by the President
conc Iude'e that the signature of Francisco Fi:iirén Garbi is 'geJ;luine.

118. By lecter of March 2, 1988, the Ministry of Internal Affairs of Guate­
mala informed the cburt that,. iri the "opLn'Lori" of that qove r nment; , Francisco
Fai rén Garbi and Yolanda solís Corrales "neve r entered Guatemala," but it
points out both name s were on t.h e departure lists of the Valle Nuevo border
post (Las Chiriamas) for December )A, 1~81. The Gua t.erha.Lan government says
"that list appeae's' te he signed by Osear Gonzalo Orel1ana Chacón, although
theisignature corresponds to that of José Víctor Gar·cfa Aguilar," but it does
not say whether it considers them genuine.

119. TheGovetnrnent of Cósta Rica forwarded to the Court certified case file
No. 9243 whidh ddhtains a repo r n signed on June 14, 1982, by Ricardo Grana­
dos, Head of 'the Criminal Section of the OfEice of Judicial Investigations
(OIJ) of Costa Rica. The teport is addreSsed to the Head of the "Ministerio
~úblico" of that doüntry and oonce rns the investigatipn reques t.ed regarding

-t he dísappearanC'e df Francisco Faifén Garbi and Yolanda Solís Cor:rales. Ac-
cording to tl;lat report, in a Search· of the home of Mario Alberto Monge Fer­
nández , who had apparently seen them on the day of their departure, the in­
vestigator fíound documerítis and o't.hé-r pape r.s which suqqe s t ed Francisco Fairén"
Garbi and Yolanda Solís CorraÚis hadprobably taken medical supplies t.o El
Salvador and Guatemala, in which case their destination would not have been
Mexico. . Nevertheless, witnesses Francisco Faírén Al.menqo r , Elizabeth Odio,
arid Antonio Carrillo af f í rmed that rre i t her Francisco Fairén Garbi flor Yo'landa
Solís Corrales were political 'activists (testimony of Francisco Fairén Al­
mengor, Elizabeth Odio, and Antonio Carrillo). The Commission also main­
t a in ed that they had no politica.l background which coul.d have aroused the
suspicion ofthe Government of Honduras.

120. Witness FlorencJÍo caballero affitrned, initial1y, that he had no knowl­
edge of the case of the Costa Rican cHtizens Francisco Fairén Garbi and Yo­
landa Solís Corrales, although, later, in anot.he.r part of his testimony, he
said he remembered thename Francisco Fairén Garbi from a Battalion 316 list
of perSons kianapped(test¡,irt\oriy F19tencio Caba'llero) •

VII

121. The testil'flony ,and documentary evidence, corroborated by press clip­
. pings, presente6 by the Commission, tend to show:

r
a. 'l'hat J tliere éxisted in HonduraS frol\l 1981 to 1984 a syst€matíc and
selective pradtice of disappearances, céú"r,ied out with the assistance'
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or tolerance of the government;

b , That Francisco Fairén Garbi and Yolanda Solís Corrales were pre~

sumably victims of that practice¡

c. That in the period in which those acts occurred, the legal remedies
available in Honduras were not appropriate or effective to guarantee his
rights to life, liberty and personal integrity.

122. Th2 Commission offered the testimony of Guatemalan citizens Israel Mo­
rales Chinchilla, Jorge Solares zavala, Mario Méndez Ruiz, and Fernando A.
López Santizo to prove that Francisco Fairén Garbi and Yolanda Solís Corra­
les did not leave Honduras, or to cast doubt upon the veracity of the certi­
ficates Guatemala had issued concerning their entry into its territory. Ac­
cording to the Commission, those witnesses d í d not appear, either beca use
they could not be found or because of personal reasons.

123. The Government, in turn, submitted documents and based its argument on
the testimony of three members of the Honduran Armed Forces, two of whom were
summoned by the Court because they had been identified in the proceeding s as
directly involved in the general practice referred too This evidence may be
summarized as follows:

a. The testimony purports to explain the organization and functioning
of the security forces accused of carrying out the specific acts and
denies any knowledge of or personal involvement in the acts of the of­
ficers who testified¡

b. Sorne documents, purport to show that no civil suit had been brought
to establish a presumption of the death of Francisco Fairén Garbi and
Yolanda solís Corrales;

c. Various certificates, to show that Francisco Fairén Garbi and Yo­
landa Solís Corrales entered Honduras and left for Guatemala on the
following day through the customs post at El Florido, and, subsequently,
left Guatemala through the Valle Nuevo border post for El Salvador;

d. Other documents purport to prove that the Supreme Court of Honduras
received and acted upon sorne writs of habeas corpus and that some of
those wri ts resul ted in the release of the persons on whose behalf they
were brought.

124. At its request, the Court obtained:

a. An expert opinion on the signature "Francisco Fairén G." found on
the receipt for the entry of a vehicle into Guatemala, which the Com­
miss ion submitted to the Court "in order to help to establish the facts"
(supra 37);
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b , A certificate of Government of El Salvador concerning pre~

requ sites in December, 1981, for a Costa. Rican to enter El Salvador and
stat I1g whet.herFrancisco Fai r én Garbi and Yolanda Solís Corrales ha d
entere<;1.that country .in that time pe r.i od (supra 43 a nd 44);

c. A statement of occcbe r 2, 1987, of the.Government of Guatemala,
wh í ch reiterates that Francisco Fai:rén Garbi and Yolanda Solís Corrales
entered Guatemala f r om ijondurasonoecember 12, 1981, through the El
Florido border post, and left fo r El Salvador on December 14, 1981,
thrOl.l<;Jh tl:)e Valle Nuevo bo rde r post (supra 4. d) ) .

VIII

125. Before weighing the .evidence, the Coul't must address sorne guestions re­
garding the I;>urd~n of praofaDd t;he general cr í teda cons i.de red in its eva L»
uation and finding of the facts in the instant proceeding.

126. Becausethe Commission is accusing the Gove.rnmentof the d í s appe ara nc e
of FranciscofaiJ;'én .Garbi and YolandaSolís Corrales, it, in principle,
should 9.eartl1e burden ofproving the facts unde r Ly í.nq .í t s petition.

127. The Colllmission's argument relies upon the propos.í t í.on that the po l.í cy
of disappearances,supported or tolerated by the Government, is designed to
conceal and Clef':¡tr9yevidence of d í.aappea r anoes , When the ex í.st ence of such
a policy or praq.t;ioe has been shown, the disappearance of a particular indi­
vidual may be preved through c.í r curns t.an t LaL or Indí rect, ev í.dence o r by logi­
cal inference. Otherwíse, it would pe Lmpoas í.c Le to prove that an individual
has been disapp~ared.

128. The Government did not opjeqt t;o the Commí.s.sí.on vs appro.ach, Neverthe­
less, it a.rqued t;hat neither the ex í s t.ence of apractice of d i aappea r ances
in Honduras. nor t.he participation of Honduran officials in the alleged dis­
appearance of Fr.ancisco Fair.éh Garbi and Yo.Landa Solís Corrales had been
proven.

129. The cour t f i nds no reason to consiO.e.r tl:)e Commission'sargurnent Inad­
missible. lf it can be shown that there was an oUicial practice of disap­
pearances in HQndura,.s, carried out Oy the Governrnent or at least tolera ted
by it, and if th.e dAsappea,:célnce of Francisco Fairén Garbi and Yolanda Solís
Corrale~qanqelil?ke:dto t.l'1a,t pra..~tice, the Commission' s allegations will
have been proyei;l ta th.e Cou,rt's setísñac t Lon , so long as the evidence pl'e­
sented on both poir1t:l;> meets the s t.anda rd of proof requ'i.re d in cases BUeh as
this.

130. The Cou r.t; muse determine what the standards of proof should be in the
instant case. Neither the Convention, the Sta tute of the Court no r its Rules
of Proceduxe sp.eak to this mé:ltter. Neyerthe1ess, international jurisprudence
has recogni,zed the p()~er of the cou.rts to weigh the evidence freely, although
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i~ has always avoided a rigid rule regarding the amount of proof necessary
to support the judgment (cfr. Corfu Channel q Merits, Judgment, l.C.J.
Reports 1949; Military and Paramilitary Activities in and against
(Nicaragua v ; United states of Amer í ca) , Merits, Judgment, LC.J. Reports
1986, paras. 29-30 and 59-60).

131. The standards of proof are less formal in an internationa1 legal pro­
ceeding than in a domestic on e , The latter recognize different burdens of
proof, depending upon the nature, character and seriousness of the case.

132. The Court cannot ignore the special seriousness of finding that a State
Party to the Convention has carried out or has tolerated a practice of dis­
appearances in its territory. This requires the Court to apply a standard
of proof which considers the seriousness of the charge and which, notwi th­
standing what has already been said, is capable of establishing the truth of
the allegations in a convincing manner.

133. The practice o f international and domestic courts shows that direct
evidence, whether testimonial or documentary, is not the only type of evi­
dence that may be legitimately considered in reaching a decision. Ci r cum­
stantial evidence, indicia, and presumptions may be considered, so long as
they lead to conclusions consistent with the facts.

134. Since this Court is an international tribunal, it has its own special­
ized procedures. All the elements of domestic legal procedures are there­
fore not automatically applicable.

135. The aboye principIe is generally valid in international proceedings, but
is particularly applicable in human rights cases.

136. The international. protection of human rights should not beconfused with
criminal justice. Sta tes do not appea r before the Court as defendants in a
criminal action. The objective of international human rights law is no t to
punish those individuals who are guilty of violations, but rather to protect
the victims and to provide for the reparation of damages resulting f rorn the
acts of the Sta tes responsible.

IX

137. Although the Commission questioned the veracity of the Honduran and
Guatemalan certificates and documents submitted to prove the travel of Fran­
cisco Fairén Garbi and Yolanda Solís Corrales from Honduras to Guatemala, it
did not offer any evidence in support of its position.

138. The expert appointed by the President f ound the signature "Francisco
Fairén G." on the entry receipt of December 12, 1981, to be qen u i n e ,
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139. Du r í nq the hea r i09 s, the c;overnment ob.je c t ed , unde r Ar t í c Le 37 of t he
Rules of Procedure, to the test~rnony of witnessescal.leél by t he Cpmmission.
By decisipn pf QctopeJ::" 6, 1987, theCourt rejected the challenge, holding as
follpws:

b, The obJection refers to c í rcums t ance s und e r whi ch , according
to the Goyernrnent, the test~mpny of these witnesses might not be
qbjective.

c. It ís wíthin the Cou r t ' s d.í so re t í on , when .re nder i.nq judg-
menr , to weígh the eví.dence ,

d. A violation of the human rights set out in the Convention is
established by facts f.Olmd /:>y .the Court r not by the rnethod of
propf.

fe When testimony í.s q:1,lestíoned, the challenging par t y has the
bu rden of refuting that testímopy.

140. During c:rpss-e:¡¡:¿;¡m~nat~qQ, t he GovEfl rnment ' s ¿;¡ ttorneys a·tternpted to show
that SOI1W witn.e9ses wepe not inw¿;¡rtia1 becaus e of ideoJ-ogical reasons, origin
o r nationa1.:i,ty, fami1y re1ations, or a desÜ"e to d í so re.d i t; Honduras. They
even ins ~nuélt~d that te9t.ify~ng ag.ainst the Stélte in theseproceedi09 s was
d i.s Loya L to the na.t Ion , Likewise, they c i t ed criminal re cor ds o r pending
cha rges to show thélt s.omew~tnesses were notcompetent to testify.

141. It is true, of cour se , that certain factors may c LearLy inf luence a
witness' truthfulne.ss. :Hqwever, toe .Goyernment d i.d not presentany concrete
evidence to show t.hat t;hE:! w:í,tnesse.shad not toJ,d the truth, but rather Li.m­
ited itseJ,f to making general Qbs~rYél.tions regard:j.ng t he i r alleged incompe­
tency or lack 9f i ll1partiéj..l;i,ty. This í.s in9ufficient 1:0 rebut testimony whích
ís fundamentaUy· consistent with that of o che r w í cne.sse.s , The cou r t cannot
ignore such.j:es.timony.

142. Moreover, some of: the GOYernment's a.t'g,1,lments are tmfounded within the
context of hUman dgh~s law. Tl1Efl insinu.ation th.a t persons who., fot' any rea­
son, re so r t ' to tha. inter-Amerio.an systeI!1 fOt' the protectíon of human r íqht s
are disloyal to t he í r counnxy is unaccep.table and canno t; constítute a bas í s
for any penalty or negative c::ons@~1,leQc::e. Human rights are higher values that
"are no.t de r i.ved from the fqot that,. (an individual) Ls a national of a cer­
tain state, but are l:>é\~,ed Upq¡-¡ at,1:I"ibute~ of his humémpersonalíty" (Ameri­
can Declaration of theR~gl1t~ and Dqties oiMan, Whereas cléluses, anO Ameri­
can Convention, Prea:mble) ~ Contrary. to the éj.boye insiQuations, internatíonal
systems for the protection of human ríghts are baseé! on the premíse tha t the
8tate i5 at the serviqe of the com:munity ano not the reverse. It is viola­
tions of hllman rights that are subjElct tQ puníshment: this can never be true
fOl: resorting to those sys.tems Qr for cont¡;-ibuting tc) the appli,cation oi the
law by th.em. .
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1" 3. Ne i t he r í s it sustainable tha t having a criminal
pending is sufficient in and of itself to find that
competent to testify in cou r t . As the Court r u Led ,
october 6, 1987, in the instant case,

under the American Conventian on Human Rights, it is impermissible
to deny a witness, a priori, the possibility of testifying to
facts relevant to a matter before the Cou r t , even if he has an
interest in that proceeding, beca use he has been prosecuted o r even
convicted under internal laws.

144. By communication of March 2, 1988, theMinistry of Internal Affairs of
Guatemala corrected a previous answerregarding the í mmí.q ra t Lon records of
Francisco Fairén Garbi and Yolanda Solís Corrales. Although it is true that
the communication does not come from the Ministry of Foreign Relations, there

í s no reason not to consider it official. It so happens, however, that the
information submitted is contradictory. While it categorically affirms that
neither of the Costa Rícans entered Guatemala, í t offers no explanation for
the two previous certífícates which state the contrary¡ ít also recognízes
that the names Francisco Faírén Garbí and Yolanda Salís Corrales appear in
the list ofdepartures toward El Salvador, and does not explain how such an
aberrant event could occu r if those persons never entered Guatemala. Al­
though it makes garbled statements about the signatures on those lists, it
does not question their authenticity (supra 39).

145. Many of the press clippings offered by the Cómmission cannot be consid-
. ered as documentary evidence as such, Howeve x , many of them contain ,. pub1ic
and well-known facts which, as such, do not requi re proof¡ others are of
evident iary value, as has been recognized in internationa1 jurisprudence
(Military and Paramilitary Activities in and aqaí.ns t; Nicaragua, supra 130,'
paras. 62-64), insofar as theytextua11y reproduce public statements, espe­
eially those of hí qh'<r ank ing members of the Armed Forces, of the Governl\lent,
or even of the supreme Court of Honduras, sueh as sorne of thase made by the
President of the latter. Finally, others are important as a who1e insofar
as they corrobora te testimony regarding the responsibili ty .of t he : Hond u r an
military and police for disappearanees. '

x

146. In the Velásquez Rodríguez and Godínez Cruz judgments (supra 112,
paras. 149-158 and 157-167, respectively) , the Court de f í.ned the legal nature

,. of, d.í s appearanoe s and the elements wh í ch .characteri z e tha t phenomerion; i t
anaLvz ed how international law at the universal and the regional level, has
f aced the question¡ and it identified thenorms of the Convention violated
by the practice of forced o r involuntary disappearances. without repeating
t hose deVelbpments in toto, the Court will summarize its opinion in that
reqa rd ,
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147. The phenomenon of involuntary disappearances is acomplex form of vio~

lation of human rights thatmustbe understoodand faced as an integral pro-o
bLem, It is a mul t í.pLe and cont.Lnu.i nq vv i.oLa t Lon of many rights recognized
by the Convention, wh í ch the states Parties are ob1igated .t.o respect and
qua r ant.e e ,

148. The forced d í.s appearance of a pe r son is a case of arbitrary depr i va t i.on
of 1iberty wh.í ch a1so vio1ates the right of every pe r son to be taken without
de1ay before a judge and to br í nq the appropriate remedies to ascertain the
1ega1ity ofthe measures taken. Inthis sense, it is a vio1ation of Article
7 of the Convention.

149. prolonged and coer.cive LsoLa t í on is, by nature, cruel and inhuman
treatment, harrnful to the mental and mor¡::¡l integrity of the person and the
right to dignity inherent to the human being. Thus, it also violates Article
5 of the Convention.

150. The practice of forced disappearances has often implied the secret ex­
ecution of pril;loners, without a trial, and the hiding of their bod i e s , That
violation of the right to life infI:'inges on Article 40f the Convention.

151. This practice Ls . a I:'aqic:¡::¡l departure from the Pact o f San José because
i t implies the crass abandonment; of the values that emanate f rom human dig­
nity and ofthe fund?irnent¡::¡l principles on wh í ch the inter-American system and
the COnvention are based.

152. The edstenc:e of this practice presupposes renunc iation of the duty to
organize the state ªPl?qratus in such a manne r as to guarantee the rights re­
coghized by.tl1e Cmwenti.cm.. Ac:tionsc:alculqted to bring about involuntary
disappeªrances, to toleJ:"ªte them, to avo í.d adequate investigation, o r the
punishment ,<ªS tOe case mqy be, of those responsib1e, consti tute che viola­
tion of the .duty to¡:-espect toe rights recognizedby the Convention and to
guarantee their free.and full exe.rc.í.s e (Ar t , 1 (1)). The Court re f e r s , in
this rega rd , to the two judgments pre.v.LousLy cited (Velásquez Rodríguez
Case, supra 112, paras. l59~18l, GodínezCruz Case, supra 112, paras.
168-191).

XI

153. The Court now tUI:'nS to toe re1eV'.ant facts that it finds to have been
proven. They al:'eas f0110w$:

a., Duril)gthe per i.od 1981 to 1984, 100 to 150 pe nsons disappeared in
the Republic of Honduras, and many were never heard f rom again (testi­
mony of Miguel Apgel Pavón Salazar, Rªmón Custodio López, Efraín Díaz
Arrivillagª, E'lol:'epcio Caballeroand press. clipping s) .
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c. It was public' and notorious knowledge in Honduras that the kidnap­
pings were carried out by military personnel or the pollee, or persons
acting under their o r d e r s (testimony of Miguel Angel Pavón Salazar,
Ramón Custodio López, Efraín Díaz Ar r í v i Llaq a , Florencio Caballero and
press clippings).

b. Those disappearances followed a similar pattern. The víctims were
fírst followed and kept under surveillance and then kídnapped by force,
often in broad daylíght and in publíc places, by armed men in cívilian
clothes and dísguíses, who acted with apparent ímpuníty and who used
vehícles without any officíal identification, with tinted windows and
with false license plates or no plates (testimony of Miguel Angel Pavón
Salazar, Ramón Custodio López, Efraín Díaz Arrivillaga, Florencio
Caballero and pre s s clippings).

in a systematic manner,
following circumstances

out
the

carried
considers

i í i , The kidnappers blindfolded the victims, tool< them to secret,
unofficial detention centers and moved them from one center to
another. They interrogated the victims and subjected them to cruel
and humiliating treatment and torture. Some were ultimately mur­
dered and their bodies were buried in clandestine cemeteries (tes­
timony of Miguel Angel Pavón Salaza r , Ramón Custodio López, Flo­
rencio Caballero, René Velásquez Díaz, Inés Cons ue Lo L\~urillo and
José Gonzalo Flores Trejo);

i. The victims were usually persons whom Honduran officials con­
sidered dangerous to State security. (testimony of Miguel Angel Pa­
vón Salazar, Ramón Custodio López, Efraín Díaz Arrivillaga, Flo­
rencio Caballero, VirgilioCarías, MUton Jiménez Puerto, René Ve­
lásquez Díaz, Inés Consuelo Murillo, José Gonzalo Flores Trejo,
Zenaida Velásquez, César Augusto Murillo and press clippings). In
addition, the victims had usually been under surveillance for long
pe riods of time (testimony of Ramón Custodio López and Florencio
Caballe ro) ;

í í , The arms employed were reserved for the official use of the
military and police, and the vehicles used had tinted glass, which
requires special official authorization. In some cases, Government
agents carried out the detentions openly and without any pretense
o r disguise; in others, government agents had cleared the areas
where the kidnappings were to take place and, on at least one oc­
casion, when government agents stopped the kidnappers they were
allowed to continue freely on their way after showing their iden­
tification (testimony of Miguel Angel Pavón Salazar, Ramón Custodio
López and Florencio Caballero) ;

d. The disappearances were
regarding which the Court
particularly relevant:



I v , When que r í.ed by relatives, lawyers and persons o r entities
interested in the protection of human rights, or by judges charged
with executing writs of habeas corpus, the authorities systemati~

cally dení.ed any kn6wledge of the detent ions o r the whereabou ts o r
fate of the victims. That attitude was seen even in the cases of
persons who later re appeared in the hands oí the same aut.ho r i ties
who had systematically denied holding them o r knowing their fate
(testimony of Inés Consuelo Mudllo, José Gonzalo Flores Trejo,
Efraín Díaz Arrivillaga, Florencio Caballero, Virgilio Carias,
Milton Jiménez Puerto, René Velásquez Díaz, Zenaida velásquez, cé­
sar Augusto Mu r í Ll.o and press clippings);

v , Military and police officials as well as those f rom the Exec­
utive and Judicial Branches either denied the disappearances o r
wére incapable of preventing or investigating them, punishing those
r~sponsible, orhelping those interested discover the whereabouts
and fate of the victims or the location of their remains. The in­
vestigative cpmmittees created by the Government and t.he Arrned
Forees did not produce any results. The judicial proceedings
brought wereprocessed slowly with a c Lea r lack of interest a nd
spme were ultimately dismissed (testimany of Inés Consuelo Murillo,
José GorizaloE'loreS Trejo, Efraín Díaz Ar r i.v í.Ll.aq a , Florencio Ca­
ballero, VTtgilio Carías, MUton Jirnénez Puerto, René Velásquez
Díaz, Zenaida velásquez, César Augusto Murillo and press clip­
pings) •

154. Francisco Fáirén Garbi and Yolanda Solís corrales entered Honduran ter­
ritory at the La;s Manos border post, in the Department of El Paraíso, on De­
cernbe r 11, 1981. That is the last reliabJ.einformation on their whereabouts.
De~r>ite initialco~tradietions, Honduran authoríties subsequently admitted
that the two disappeared pe r son s nad entered their t er r í t.o ry , (Report of the
G6yetnméntOf Match 8, 1982, on the certificate of t.he Secretary General of
Imrnigration .of ijpnduras, February 11, 1982).

155. There arernélhY conttadietionstegardíng the ptesence of Francisco Ea i r én
Garhi and Yolcmda solís Corrales in Honduras and their departure f rom Hondu­
ran territory. Initially, the Governments of Honduras and Guatemala denied
those persons had ero asad the botdex between the two countries. Then they
affirmedtheY ha d erlteredGuatemalábn Decemher 12, 1981,and Guatemalan au­
thorities added .thatthey fiad left, far El Salvador on December 14 of the same
year.The .Governm.ent of Gl,:latemalaratified the latter version on October 6,
1987, but was later contradicted in partby its Ministry of InternalAffairs
ina communieation bfll1areh 2, 1988. The Ministry denied they had ente red
Guatemala, but admitted their names appeared in the immigration lists of
di;!partl,lres for El Salvador on Deeember 14, 1981. It also made garbled
statem.el1tsqol1cetníl1gthe signatures on those lists. Considered togethe r,
those faets are equivocal, but their investigation andclarification are
hindered by the fact, amongothers, that Gua.temalaand El Salvador are not
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parties to the case.

156. On the other hand, the Court notes that some evidence tends to show that
the two Costa Ricans may have continued their trip from Honduras to Guatema­
la, and possibly, to El Salvador. That evidence is the following:

a. According to information furnished by a Costa Rican official to the
"Min í s t e r Lo Público" of his count ry , the destination of the travelers
co~]d have been Guatemala.

b. Within the contradictions already emphasized, the version most in­
sistently maintained by the Guatemalan authorities has been to recognize
the Costa Ricans' entry into that country. That was so certified over
a period of years and by two successive governments. The recent denial,
on the other hand, does not explain the reason for the earlier position,
no r how they could have left Guatemala for El Salvador when they al­
legedly did not enter Guatemala.

c. There is an automobile entry receipt, from Honduras to Guatemala,
with the signature of Francisco Fairén Garbi, submitted to the Court by
the Commission who is the plaintiff, declared genuine in the handwriting
expert's report of August 12, 1988.

157. There are many insurmountable difficulties of proof in establishing
whether these disappearances occurred in Honduras and whether that State is
legally responsible. As the Court has already said, it has been fully shown
that, in Honduras in the period in which those events occurred, there was a
repressive practice of forced disappearances for political motives. That
practice í s a violation of the Convention and could serve as a principal
element, together with other corroborative evidence, to create a legal pre­
sumption that certain persons were the victims of that practice. However,
in the absence of other evidence, whether circumstantial o r indirect, the
practice of disappearances is insufficient to prove that a pe r son whose
whereabouts is unknown was the victim of that practice.

158. There is insufficient evidence to relate the disappearance of Francisco
Fairén Garbi and Yolanda Solís Corrales to the governmental practice of dis­
appearances. There is no evidence that Honduran authorities had them under
surveillance or suspicion of being dangerous persons, nor that were arrested
or kidnapped in Honduran territory. That one of them --Francisco Fairén
Garbi-- could have been in a secret detention center, is mentioned in the
depos ition of a witness who first affi rmed he had no knowledge of the case.
When questioned aq a í.n , he appeared to recall having seen the name of Fran­
cisco Fairén on a list of disappeared persons under detention (testimony of
E'lorencio Caballero). Other similar information was a mere reference and



106

very circumstantial (testimony of Antonio carrillo Montes) •

159. Although the Government of Honduras has incurred in many contradictions,
the failure to investigate this case, which it explains by virtue of the
Guatemalan certificate that those disappeared had entered its terri t o ry , is
insufficient --in the absence of other evidence-- to create a legal presump­
tion that the Hondu ran Govetnment is responsib1e for those disappearances.

160. The lack of diligence, approaching obstructionism, in not responding to
repeated requests f rom the Government of Costa Rica, f rom the father of one
of the victims, the Comm í.saí.oñ o r the Court, regarding the location and ex­
humation of the "cadavér of La Montal'\ita," made the discovery of that body
i.mpoas í.b l,e and could suppo r t; a p ré sumpt í.on of government responsibility
(Or de'r of Januaty20, 1989). Neverthéless, in view of the other evidence,
that presumption a.lone dOés·not authorize, and even 1ess requires, a finding
that HOnduras is ré spóns í.bLe for t'he disappearance of Franc isco Fairén Garbi.
The Court rec6gnizes, 01: course, that had the body been found and identified
as that of Fra.ncisco Fairén Garbi, it would have been a significant contri­
bution to t.hé establishment of the truth. The Government's action deprived
the Court df thát pOásibility. It must .. however, be recognized that had the
cadaver béén exhumed arrd shown not to be that of Francisco Fairén Garbi, that
a Lorre wOuld not have bé'en süffióient to absolve Honduras of all responsibil­
ity in h i s d í aappearancé', Because that presumption would not reso1ve the
many contradictions arising from probative elements which point in a differ­
ent direction, t he Court cannót r es t its decision solely upon the pre sump­
t íón,

161. Article 1(1) óf the Cdñvén1:iori Obligates the states Parties to "respect
the tights and freedorns reóognized he re in and to ensure to aH pe r son s sub­
ject to their jurisdiction the free and full exercise of those rights and
freedol11s •••• " 'I'he cou r t dóes not now consider it necessary to analyze the
méaning óf the expre s s'í.ori "sub j ect; tó their j ur í sd í.c t í.on ;." That is unneces­
sa ry to decide the instant case because it has not been proven that the State
of Honduras used Lbs powerto violate the rights of Francisco Fairén Garbi
or yola.nda solís Corra.les. Although this pioc:eeding has proven the exístence
of a practice of disappearances carried out or tolerated by Honduran author­
ities between the year s 1981 an'd 1984, it has no t be'en proven that the dis­
appearáncés in t:.héihstaht crase oCC\.lried within the framework of that prac­
tice, 6risothetwise iiríputl'(H)h~ to the State of Hc>nduras.

XII

162. with nc> p18adirig to support ¡::\n award of c6sts, it i8 not proper for the
Courtto rule on thém (Art. 45(.1) ,Rules of Procedure).
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163. THEREFORE,

XIII

(s) Pedro Nikken

(s) Rodolfo E. Piza E.

(s) Rigoberto Espinal-Irías

(s) Charles Moyer
Secretary

(s) Rafael Nieto-Navia
President

unanimously

unanimously

l. Rejects the preliminary objection interposed by the Government of
Honduras alleging the inadmisibility of the case for the failure to exhaust
domestic legal remedies.

THE COURT,

unanimously

3. Does not find it necessary to render a decision concerning costs.

2. Declares that in the instant case it has not been proven that Honduras
is responsible for the disappearances of Francisco Fairén Garbi and Yolanda
solís Corrales.

Done in Spanish and in English, the Spanish text being authentic, at the seat
of the Court in San José, Costa Rica, this fifteenth day of March, 1989.

(s) Héctor Gros-Espiell

(s) Thomas Buergenthal

(s) Héctor Fix-Zamudio
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Present:

Héctor Gros-Espiell, President
Héctor Fix-Zamudio, Vice-President
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Also present:

Manuel E. Ventura-Robles, interim Secretary

THE COURT,

composed as above,

renders the following Advisory Opinion:

1. By note of February 17, 1988, the Government of the Republic of Colombia
(hereinafter "the Government") submitted to the Inter-American Court of Human
Rights (hereinafter "the Court") a request foran advisory op ín í.on on the
interpretation of Article 64 of the AmericanConvention on Human Rights
(hereinafter "the Converrt í.orr" or "the American Convention"), in relation to
the American Declaratl0n of the Rights and Duties of Man (hereinafter "the
Declaration" o r "the American Declaration").

2. The Government reques.t s a reply to t he following question:

DOes Article 64 authorize the Inter-American Court of Human Rights
to render advisory opinions at the request of a member sta te or
one of the organs of the OAS, regarding the interpretation of the
American Declaration of the Rights and Duties of Man, adopted by
the Ninth International Conference of American Sta tes in Bogotá
in 1948?

The Government adds:

The Governmentof Colombia understands., ofcourse, that the nec­
laration is not a treaty. Bu t, thisconclusion does not automa­
tically answer the question. It is perfectly reasonable to as­
sume that the interpretation of the human rights provisions con­
tained in the Charterof theOAS, as reví s ed by the Protocol of
Buenos Aires, involves, in pr í.nc íp Le , an analysis of the rights
and duties of man proclaimed by the Declaration, and thus re­
quires the determination of the normative status of the Declara­
tion within the legal framework of the inter-American system for
the protection of human

The applicant Government points out that

for the appropriate functioning .of the inter-American system for the
protection of human r i qhts , it Ls of gl;"eat importance to know what the
juridical status of the Declaration ls, whether the Court has
jurisdiction to interpret the Declaration, and if so, what the scope of
its jurisdiction is within the framework of Article 64 of the
Convention.
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3. By note of February 29, 1988, the Colombian Ambassador in Costa Rica,
Dr. Jaime Pinzón, informed the Court that he had been designated as Agent in
this request. Subsequently, by note of June 2, 1989, the Minister of For­
eign Relations of Colombia informed the Court that it had named as Agent
Mrs. María Cristina Zuleta de Patiño, the new Colombian Ambassador to Costa
Rica.

4. By note of March 2,1988, pursuant to Article 52 of the Court's Rules
of Procedure, the Secretariat requested written observations on the question
f r orn all the member s ca t.es of the Organization of American States (herein­
after "tne OAS" or "the Organization"), and through the Secretary General,
from the organs listed in Article 51 of the Charter of the OAS, or Article
52 of the Charter as revised by the Protocol of Cartagena de Indias, after
its entry into force for the ratifying states.

5. The President of the Court ordered that the written observations a nd
relevant documents be submitted to the Secretariat before June 15, 1988.

6. The governments of Costa Rica, the united Sta tes, Perú, uruguay and Ve­
nezuela responded to the Secretariat's request.

7. The International Human Rights Law Group submitted an amicus cur í ae
b r i e f ,

8. On July 20, 1988, the Court held a public hearing in order to receive
the oral arguments of the member sta tes and the organs of the OAS.

9. Present at the hearing:

In representation of the Government of Colombia:

Dr. Jaime Pinzón, Agent and Ambassador to Costa Rica,

In representation of the Government of Costa Rica,

Lic. Carlos Vargas, Agent and Legal Counsel of the Ministry of Foreign
Rela tions,

In representation of the Government of the united Sta tes,

Mr. Deane Hinton, Ambassador to Costa Rica,

Mr. Jeffrey Kovar, Attorney-Adviser, Office of the Legal Adviser,
united 8tates Department of Sta te, and

Ms. Xenia Wilkinson, Senior Political Adviser, United Sta tes Mission to
the OAS.

Although it was notified opportunely, the Inter-American Commission on Human
Rights (hereinafter "the Commission" o r "the Inter-American Commission") was
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not represented. Because the Commission díd not submit any written observa~

t i on s , the Court will have to decide the instant request without its val.u­
able assistance.

10. By communication of August 3, 1988, the Government of the United sta tes
of America replied to questions posed by the Court during the public hearing
on July 20, 1988, and made additional observa t í on s , On July 3, 1989, it
submitted supplementary observations.

1

11. In its written observations, the Government of Costa Rica

believes that notwithstanding its great success and nobility, the
American Declaration of the Rights and Duties of Man is not a
treaty as defined by international law, so Article64 of the Ame­
rican Convention does not authorize the Inter-American Court to
interpret the Declaration. Nevertheless, that cou Ld not in any
way limit the Court I s possible use of the Declaration and its
precepts to interpret other, related juridical instruments or a
finding that many of the rights recognized therein have become
international customary law.

12. The Government of the United States of America believes

The American Declara tion of the Rights and Duties of Man repre­
sents a noble statement of the human rights aspirations of the
American Sta tes.

Unlike the American Convention, however, it was not drafted as a
legal instrument and Lacks the precision necessary to resolve
complex legal questions. Its normative value lies as a declara­
tion of basic moral principIes and broad political commitments and
as a basis to review the general human rights performance of mem­
ber sta tes, not as a binding set of obligations.

The Unlted sta tes recognizes the good intentions of those who
would transform the American Declaration from a statement of
principIes into a binding legal instrumento But good intentions
do not make law. It would seriQusly undermine the process of in­
ternational lawmaking --by ~hich sovereign sta tes voluntarily
unde r t ak e specified legal obligations-- to impose legal obliga­
t í.ons on sta tes through a process of "re Int.e rpre ca t í.on" or u in­
fe r ence" from a non binding statement of pr í nc.íp Las ,

13. For its part, the Government of Perú said that

although the Declaration could have been considered an instrument
without legal effect before the American Convention on Human
Rights ente red into force, the Convention has recognized its
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special na tu re by vi rtue of Article 29 e which prohibits any in­
terpretation "excluding o r limiting the effect that the American
Declaration of the Rights and Duties of Man and other í.nt.e r na­
tional acts of the same na tu re may have" and has thus gi ven the
Declaration a hierarchy similar to that of the Convention with
regard to the sta tes Parties, thereby contributing to the promo­
tion of human rights in our Continente

14. The Government of Uruguay affirmed that

i) The Inter-American Court of Human Rights is competent to ren­
der advisory opin ions on any aspect of the American Declara tion
of the Rights and Duties of Man in relation to the revised Char­
ter of the Organization of American States and the American Con­
vention on Human Rights, within the scope of Article 64 of the
latter.

ii) The juridical na tu re of the Declaration is that of binding,
multilateral instrument that enunciates, defines and specifies
fundamental principies recognized by the American sta tes and which
crystallizes no rms of customary law generally accepted by those
Sta tes.

15. The Government of Venezuela asserted that

as a general principie recognized by international law, a decla­
ration is not a treaty in the true sense because it does not
create juridical no rms , and it is limited to a statement of de­
sires or exhorta tions. A declara tion creates poli tical or moral
obligations for the subjects of international law, and its en­
forceability is thus limited in contrast to a treaty, whose legal
obligations are enforceable before a jurisdictional body.

The Government recognizes that the Declaration is not a treaty in
the strict sense. The Court will surely ratify this position, and
it shouLd a l so decide that it is not competent to interpret the
Ame r i can Dec1aration of the Rights and Duties of Man adopted in
Bogotá in 1948, given that the Declaration is not a treaty "con­
cerning the protection of human rights in the American states,"
as required by Article 64 of the American Convent ion on Human
Rights.

II

16. At the pub1ic hearing, the Agent of the Government of Colombia said that

the objective of the advisory
Court's opinion whether it can,

opinion request is
in concrete terms,

to hear the
inte rpret the



Ame r DeÓlaratío~ofth~'Rights .and' Duti~SOf ManO That i s ,
whe t her A:CÚcle, 64 au~hotízes' the . Intet-Amerícari Court of Human
Rights to;r~,n¿¡~r advI;"~'rt op±ni~H~at thé, reqúes't' oÍ. amernOér
sta.t'e of.t~~,Ol\~~f?~~ot.t~e or~~nsof tce, ?rganization r .regard­
íng th~ .. i~~e r¡)ret:aH()l1. ~fthe Am~,rican De!clar~tion!Of the Rights
and pU.,tie~ .: of~ana~opt~~ ~7 thel~,inth Intern'atioMl Confetence
of American' Sta tes 'a t' Bogai:á in 194'8.

As a mefub~l" state~f,theor~arl!íZátidn, Colombia has> a direct
interest in, th~adeqUá't,~'func}ionlng of theAmeticaO sy s'Eem of
human .rights and in' the ' rerYly to this request f'o r: an advisory
opinion.

17. The r~pre~~ritat:i~~s of'tlie'un!í.ted'states of'Arl1eticasaid>that

It:J?i'ú;~pt;sIti6i1·0(t~~'Uriite~:Statesthat t he Americán Decla-" ,
r~ti9n,i~.,not! ~~r~a,,~X ,~rid thaftheréÍ()re tce Court doe's not
hav~' qllr.i~dic,hoh' uridér,Att:lcle 64 t,o' intetptet . í t- or determine
its nbrm~tive sta tus withiri the inter-American human rights sy s-:
temo

B~6~:Ú~~th~Rét:iéi!~~ti8~!í s nbt aht'l nevé'f hás béeh a tréáty, the
Ul)~t~d.fita·t~si,b~·,J..ie!(,e,f:»,7héi:t"the.só\:b:t, há~ nO, jUrisdiction to
consider th¿ present requ~st', and'snoula thérefore' dismiss ie.

In the event th~t. t'fi~ éOlÚ:t does' réach thé Ls'sués of thé ndrlllative
s ta tus of the oec1aiél.'t.l()h,' the uni'téél Stéites' view is that the
Declaration rema ín s Edr aTlme~bérstat~'s of thé O.A.S;. what it
was when i~wc3.s ~(lopted:,.an agieed statement of norr-b í.nd Lriq gener .....
al human rights principies.

The unit~d state~ 11\\1St .' , with all due respect, that it would
se r i ou s Ly 1,ll1dermin~ t,heTs~ablis~~~.inter~at~onal law of treaties
to say tha t th~ ri'¿cíar~'tion is Íegally bInaing'"

18. The Agent of tl1e Gc>verI1~ent of Costa Rica was of the opinion that

~ f the.p'eb14F~t:r()# w'~Í3 riÓt <::dnÓe i vecl By it~ aut'l1ofs aS él bteaty,
it cannot trien be irit:tH:pl:-ét'éci 15~ .:iaviÍ3óty oplfl tans tefide red by
this Court.
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But that does not mean, under any circumstance, that the Declara~

tion has no juridical value, nor that the Inter-American Court of
Human Rights cannot use it as evidence for the interpretation and
application of other legal instruments related to the protection
of human rights in the inter-American system.

The deve Lopment; of internationa1 law for the protection of human
rights has incorporated many of the rights enunciated in the Dec­
lara tion of the Rights and Duties of Man into obliga tory Lnt.e r-:
national customary law.

IrI

19. The Court will first examine the admissibility of the instant advisory
opinion request.

23. Even if the Court were to accept the proposition that the Dec1aration
is not a treaty, this conc1usion wou1d not necessari1y make the request of
the Government of Colombia inadmissib1e.

22. In the observations submitted to the Court, sorne governments contend
that the request is inadmissib1e because it ca11s for an interpretation of
the American Dec1aration. In their view, the Dec1aration cannot be consid­
ered to be a treaty und e r Artic1e 64 (1) and , therefore, is not a proper
subject matter for an advisory opinion.

24. What the Government requests is an interpretation of Artic1e 64(1) of
the Convention. In fact, the Government asks whether Artic1e 64 "authorizes"
the Court lito render advisory opinions ••• on the interpretation of the Ame­
rican Declaration of the Rights and Duties of Man." Given that Artic1e 64(1)
authorizes the Court to render advisory opinions "regarding the interpreta­
tion of this Convention," a request which seeks an interpreta tion of any
provision of the Convention, inc1uding Artic1e 64, fu1fi11s the requirements

which is a member sta te of the DAS, has requested the advi­
The request, therefore, has been made by an entity authorized
Artic1e 64(1) of the Convention.

21. Colombia,
sory opinion.
to do so under

20. Article 64(1) of the Convention provides:

The member states of the Organízation may consu1t the Court re­
garding the interpretation of this Convention or of other treaties
concerning the protection of human rights in the American states.
within their spheres of competence, the organs 1isted in Chapter
X of the Charter of the Organization of American States, as amend­
ed by the Protocol of Buenos Aires, may in like manner consu1t
the Court.



116

of admissibility.

25. It is e.Lea.r that in dealing. with this request f o z an advisory apio ion,
the Cou.r n mí qht; have 1:10 pass on the legal. status of the Ame r.i can Declaration.
The mere fact, however, that the interpretation of the Convention o r other
treaties conce.sn.í nc human rights might require the Court to analyze interna­
tional instruments whi ch may or may not be treaties strictu sensu does not
mean that the request for an advisory opinion is inadmissible, provided that
the context is the interpretation of the instruments mentioned in Ar t í.c Le
64 (1) 0:E the. Convention. It follows· therefrom t.ha.t, even if the Court should
find it necessary to deal with the American Declara tion when considering the
merits of the instant request,. that examination,. given the manne r in whi ch
Colombia has formulated its que s.t.Lon , would involve the interpreta tion of an
article of the Conventionr

26. The question concerning the legal status of the Declaration bears on the
merits of the request and not on its admissibility, fo r even i.f the Court
were to cono.Lude that the Declaration has no normative force within the
ínter-American system, that decision would not make the request inadmíssíble
because it would have been reached in tbe context of an intepretation of
Article 64(1).

27. In t.he instant case, tbe Court finds no good reason to make use of the
discretionary power s it has repeatedly asserted that it posseses and which
authorízes it to decline to render an advisory op.i.n í.on , even when the re­
guest meets thei fo,rmal admissibi1ity requirements ("Other Treatíes" Subject
to the AdvisoX;:'! JuriSdiction of the Coux;.t (Art. 64 American Convention on
Human Rights), Advisory Op.i.nLon. OC-l/82 of September 24, 1982. Series A
No. 1, paras. 30 and 31; Habeas C()I:'pus. in Emergency Situations (Ar t s ,
27 (2)., 25 (1) and 7(61 Ml<erican, Convention. on Human Rights), Advisory Opin­
ion OC-8/8? of January 30, 1987. Series A No. 8, para. 10 and Judicial
Guarantees tn states of Emergency (Arts. 27(2)" 25 and: 8 American Convention
on Human Rights), Advisory Opinion OC-g/Sí' of Oct.0ber 6, 1987. Series A No.
9, para. 16).

28. The Court holds tnat it has the competence to render the present
request for an adv i so r y opinion and therefor.e rules it to be admiss Lbl.e ,

29. The Court wUl now a.ddre$s. the merits of. the question before it.

30. Article 64(1) of the Convention authorízes the Court. to render advisory
opinions "reqarding the interpretation of this Convention or of other trea­
ties concerning the protection oE .human rights in the American sta tes." That
is, the object óf the advisory opinions of the Court are treaties (see, in
general, "Otber treaties.," supra. 27).
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31. According to the Vienna Convention on the Law of Treaties of 1969

"treaty" means an international agreement concluded between sta tes
in written form and governed by international law, whether em~

bod i.ed in a single instrument o r in two or more related Inst ru­
ments and whatever its particular designation (Ar t , 2 (1) (a) ) •

32. The Vienna Convent ion of 1986 on the Law of Treaties among sta tes and
International Organizations or among International Organizations provides as
follows in Article 2(1)(a):

"treaty" means an international agreement governed by inter­
national law and concluded in written form:

(i) between one or more States and one or more international or­
ganizations; or

(ii) between international organizations,

wether that agreement is embodied in a single instrument or in two
or more related instruments and whatever its particular designa­
t í.on ,

33. In attempting to define the word "treaty" as the term is employed in
Article 64 (1), it is sufficient for now to say that a "treaty" í s , at the
very least, an international instrument of the type that is governed by the
two Vienna Conventions. Whether the term includes other international
instruments of a conventional nature whose existence is also recognized by
those Conventions (Art. 3, Vienna Convention of 1969; Art. 3, Vienna
Convention of 1986), need not be decided at this time. what is clear,
however, í s that the Declaration í s not a treaty as defined by the Vienna
Conventions because it was not approved as such, and that, consequently, it
is also not a treaty within the meaning of Article 64(1).

34. Here it must be recalled that the American Declara tion was adopted by
the Ninth International Conference of Am~rican Sta tes (Bogotá, 1948) through
a resolution adopted by the Conference itself. It was neither conceived nor
drafted as a treaty. Resolution XL of the Inter-American Conference on the
Problems of war and Peace (Chapultepec, 1945) expressed the be1ief that in
order to achieve the international protection of human rights, the latter
should be listed and defined "in a Declaration adopted as a Convention by the
Sta tes. " In the subsequent phase o f preparation of the draft Declaration by
the Inter-American Juridica1 Committee and the Ninth Conference, this initia1
approach was abandoned and the Declaration was adopted as a declaration,
without provision for any procedure by which it might become a treaty (Novena
Conferencia Internacional Americana, Actas y Documentos. Bogotá: Minis­
terio de Relaciones Exteriores de Colombia, 1953, vol. I, pp. 235-236).
Despite profound differences, in the sixth Committee of the Conference the
position prevai1ed that the text to be approved should be a declaration and
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not a treaty (see the report of the Rapporteur of the sixth Cómmittee, Novena
Conferencia Internacional Americana, 1948, Actas, y DOcument.os. Bogotá:
Ministerio de Relaciones Exteriores de Colombia, 1953, voL V, p. 512).

In order to obtain a consensus, the Dec1aration was conceived as

the initial system of protection considered by the American
sta tes as be i.nq suited to the present social and j ur Ld í caL condi­
t í.ons , not without a recognition on their part that they shou1d
inc reasing 1y streng then that system in the international field as
conditions become more favorable' (American Dealaration, Fourth
Considerandum) •

This same principIe was confi rmad on September 26,
Inter-American Committee of Jurisconsults, when it said:

1949, by the

It is evident that the Declaration of Bogotá does non: create a
contractual juridical obligation, but it is a.Lso alear that it
demonstrates a well defined orientation toward the international
protection of the fundamental rights of the human per son (C.J. I. r

Recomendaciones e informes, 1949-1953 (1955), p. 107. s'ee also
U. S. Department of State, Report o:f the Deleqation of the Un.i t>
ed States to tlle Nintb Internationa1 Conference of American
states, Bogotá, Cólombia, March 30...May 2., 1948, at 35-36 (Publ.
No., 3263, 1948».

35. The meré fact tha,t t he Declaration í.s. not a tr.ea.ty does not necessadly
cOTllpel the conclusion that the Cqurt Lacks the powe.r. t.o nendez an adv.iso ry
opinion cOntaining an interpretation of the American Declaration.

36. In fáet, the American Cotrverrt.í.on refers to the Declaration in paragraph
three of its Preamble which reads as follows:

Considering that these principIes have been set forth in the
Charter of the Organization of the American states, in the
Amer Lcan DecIaration of the Rights and Duties of Man, and in the
Universal Declaration of Human Rights, and that t.he.y have been
reaffi rmed and re.fined in other international instruments, world­
wide as well as regional in scope.•

And in Article 29 (d) which indicates:

Hest.dctiotis Regardirtg Inter-pret.ation

No provision of this convention shal1 be interpreted as:

d. excluding or limiting the effect that the Amenican nec­
laration of the Rights and Duties of Man and other in­
ternational acts of the same nature may have,
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FrJm the foregoing, it follows that, in interpreting the Convention in the
exercise of its advisory jurisdiction, the Court may have to interpret the
Declara tion.

37. The American Declaration has i t s basis in the idea that "the In t e r na­
tional protection of the rights of man should be the principal guide of an
evolving American law" (Thi rd Considerandum). This American law has evolved
from 1948 to the present¡ international protective measures, subsidiary and
complementary to national ones, have been shaped by new instruments. As the
International Court of Justice s a i d r "an international instrument must be
interpreted and applied wi t hí.n the overall framework of the juridical system
in force at the time of the Lnt.e rpr ana t í.on" (Legal Consequences for States
of the cont ínued Presence oí souch Africa in Namibia (South West Africa)
notwithstanding secur í ty Council ResoluUon 276 (1970), Advisory Opin ion,
I.C.J. Reports 1971, p. 16 ad 31). That is why the Court finds it neces­
sary to point out that to determine the legal status of the American Decla­
ration it is appropriate to look to the inter-American system of today in the
light of the evolution it has undergone since the adoption of the Declara­
tion, rather than to examine the normative value and significance which that
instrument was believed to have had in 1948.

38. The evolution of the here relevant "inter-American law" mirrors on the
regíonal level the developments in contemporary ínternatíonal law and espe­
cially ín human rights law, whích distinguished that law from classical in­
ternatíonal law to a signíficant extent. That is the case, for example, wíth
the duty to respect certaín essentíal human ríghts, whích is today consider­
ed to be an erga orones oblígation (Barcelona Traction, Light and Power
Company, Limíted, Second Phase, Judgment, r.C.J. Reports 1970, p. 3. For
an analysís followíng the same líne of thought see also Legal Consequences
for States of the Contínued Presence of South Africa ín Namíbia (South West
Afríca) notwíthstanding Securíty Councí1 Reso1ution 276 (1970) supra 37, p.
16 ad 57; cfr. Uoíted States Diplomatic and Consular Staff in Tehran,
I.C.J. Reports 1980, p. 3 ad 42).

39. The Charter of the Organízatíon refers to the fundamental rights of man
ín íts Preamb1e ((paragraph three) and in Ar t s , 3.j), 16, 43, 47, 51, 112
and 150, Preamble (paragraph f our ) , Ar t.s , 3.k), 16, 44, 48, 52, 111 and 150
of the Charter revísed by the Protocol af Cartagena de Indías), but it daes
nat líst ar defíne them. The member sta tes of the Organízatíon have, through
íts díverse organs, gívíng specífícity to the human ríghts mentioned in the
Charter and to whích the Declaration refers.

40. This ís the case of Artícle 112 of the Charter (Art. 111 of the Charter
as amended by the Protocol of Cartagena de Indías) which reads as follows:

There sha11 be an Inter-Amerícan Commíssíon on Human Ríghts,
whose pr í.nc ípa1 functíon shall be to promote the observance and
protectíon of human ríghts and to serve as a consu1tative organ
of the Organízatíon ín these matters.
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An inter-American convention on human rights shall determine
the s c ruct.ure., competence, and procedure of this Commission, as
well as those oE other organs responsible for these matters.

Article 150 of the Cnarter provides as follows:

Untiltbe inter--American convention on human rights, r e fe r r ed
to in Chapter XVIII (Chapter XVI of the Charter as amended by the
Protocol .0fCartO-gena de Indias) ,enters into force, the present
Inter-American Comission on Human Rights shall keep vigilance
over the observance of human r i qht s ,

41. These norms authorizethe tnt e r-Amer í can Commission to protect human
r iqht s , These rights are none ot.he r than those enunciated and defined .i n the
American Declaration. Thatconclusion results from Article 1 of the Comm í s «

sion's StatUte, which wasapproved by Resolution No. 447, adopted by the Gen­
eral Assembly of the OASat itsNinthRegular Period of Sessions, held in La
Paz, Bolivia, in Octol:>er, 1979. That Article reads asfol10ws:

1. The Inter-American Commission on Human Rights is an organ of
the O:cganization of theAmerican States, created to promotethe
observance and defenseof human rights and to serve as consulta­
tive organof the Organization in this matter.

2. For the purposes of the present Statute, human rights are
understood to be:

a. The ríghts set forth in the American Convent ion on Hu­
man Rights, .Ln relation to the StatesParties thereto;

b , The rights set forth in the American Declara tionof the
Rights and Duties ofMan, in relation to the othermem­
ber states.

Articles 18, 19 and 20 of the Statute enumerate these functions.

42. The General Assembly o f theOrganization has also repeatedly recognized
that the AmericanD~claration isa ·souree of international obligations for
the member .s ta tes of the OAS. For.example, in Resolution 314 (VII-O/77) of
June 22, 1977, i t chargedt.he Int:.er"",American Commission wi th the prepara tion
of a studyto "setforththeir.oblj,gation to carry out the commitments as­
sumedthE' Declaration Rights and Duties ofMan~" In Reso­
Lut í on 3 (VIII..,.O/78)of July 1, 1978,the General Assembly reaffirmed "its
commitment to promote the observance ofthe American Declaration of the
Rightsand nuties .0fMan," and in .ResQlution 370 (VIII-0/78) ofJuly 1,1978,
it re Eer red to the "international commitments" of a member state of the Or­
ganizationto respect the rightsofman"recognized in the American Declara­
tion of the Rights andDutiesof Man,." The Preamble of the American Conven­
tion co Prevent and Punish Torture ,;<;rd9pted and signed a t the FifteenthReg­
u.Lar Session of the Genera1 Assembly ,inCartagena de Indias (December, 1985),
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re6ds as follows:

Reaffirming that all acts of torture or any other cruel, in­
human, or degrading treatment or punishment constitute an offense
against human dignity and a denia1 of the principIes set forth in
the Charter of the Organization of American States and in the
Charter of the United Nations and are vio1ations of the fundamen­
tal human rights and freedoms proclaimed in the American Dec1ara­
tion of the Rights and Duties of Man and the Universal Declaration
of Human Rights.

43. Hence it may be said that by means of an authorative interpretation, the
member states of the Organization have signaled their agreement that the Dec­
laration contains and defines the fundamental human rights referred to in
the Charter. Thus the Charter of the Orqanization cannot be interpreted and
applied as far as human rights are concerned without relating its norms,
consistent with the practice of the organs of the OAS, to the corresponding
provisions of the Dec1aration.

44. In view of the fact that the Charter of the Organization and the Ameri­
can Convention are treaties with respect to which the Court has advisory
jurisdiction by virtue of Article 64 (1), it follows that the Court í.s au­
thorized, within the framework and 1imits of its competence, to interpret
the American Declara tion and to render an advisory op í.n í.on relating to i t
whenever it is necessary to do so in interpreting those instruments.

45. For the member states of the Organization, the Dec1aration í.s the text
that defines the human rights referred to in the Charter. Moreover Articles
1(2) (b) and 20 of the Commission's statute define the competence of that body
with respect to the human rights enunciated in the Declaration, with the
result that to this extent the American Declaration is for these States a
source of international ob1igations related to the Charter of the Organiza­
t í.on ,

46. For the States Parties to the Convention, the specific source of their
obligations with respect to the protection of human rights is, in principIe,
the Convention itself. It must be remembered however that, given theprovi­
sions of Article 29(d), these States cannot escape the obligations they have
as members of the OAS und e r the Dec1aration notwithstanding the fact that
the Convention is the governing instrument for the States Parties thereto.

47. Tha t the Declara tion is not a treaty does not, then, 1ead to the con­
clusion that it does not have legal effect, no r that the Court lacks the
power to interpret it within the framework of the principIes set out above.

48. For those reasons,

THE COURT,

unanimously



DECIDES

That it í.s .compe t.errt to render tOe present advisory op.í n.í.on ,

unanimousl,y

lS OF 'l'HEOPINION

That Art;iol,e. 64 (l,) ,of.theAmerícan Convention authorizes the Court, at the
requestofthe member state of the OASorany duLy gualified OAS o.rq a n , to
r end e r adví sory iop í.n.kons interpreting ,theAmerican Declaration of the Right5
and Duties.of Man, provided that in doing sothe Court is acting within the
scope and frarneworkof its j urisdiction inrelation to the Charter and Con­
ventionor other treatias col'lcerningthe protection of the human rights in
the American $tat,es.

Done in Sp<;lnish and ínEnglish, the Spanish text .being authentic, at the see t

of the Court in San .:rosé,Costa Rica, this forteenth day of July, 1989.

(a) Héctor Gros-Espíell
President

(s) HéctorEix-Zamudio

(8) l'afaelNieto--Navia

(8) Orlando Tovar-'l'ama,yo

(5) Thomas Buergenthal

(s) Policarpo Callejas-BonHla

($) Soriiá Picado-Sotela

(s) Manuel E. Ventura-Roblas
inte.!rim Secretary



APPENDIX V

INTER-AMERICAN COURT OF HUMAN RIGHTS

VELASQUEZ RODRIGUEZ CASE

COMPENSATORY DAMAGES

JUDGMENT OF JULY 21, 1989
(ARTICLE 63 (1)

AMERICAN CONVENTION ON HUMAN RIGHTS)

In the ve1ásquez Rodríguez,

The Inter-American Court of Human Rights, composed of the following judges:

Héctor Gros-Espiell, President
Héctor Fix-Zamudio, Vice-President
Rodolfo E. Piza E., Judge
Pedro Nikken, Judge
Rafael Nieto-Navia, Judge
Rigoberto Espinal-Irías, Judge ad hoc

AIso present:

Manuel E. Ventura-Robles, interim Secretary

pursuant to Article 63(1) of the American Convention on Human Rights
(hereinafter "the Convention" or "the American Convention"), Article 44 (1)
of the Court's Rules, and in accord with the judgment on the merits of July
29, 1988, the Court enters the fo110wing judgment in the instant case
brought by the Inter-American Commission on Human Rights against the State
of Honduras.



1. The Ioter-American Commission on Human Rights (hereinafter "the Cornmis~

s Ion ") submitted this case to the Inter-American Court of Human Rights
(hereinafter "the Cou r t ") on Ap r i L 24, 1986. It originated in a comp1aint
(No. 7920), against the State of Honduras (hereinafter "Honduras" o r "the
Government"), Lodqed with the Secretariat of the Cornmission on October 7,
1981.

2. In its Judgment on tbe Merits of Ju1y 29, 1988, the Court

5. Decides that Honduras is hereby required to pay fair compen-
sation to the next; of k í n of the victirn.

6. Decides that the form and amount of such compensation, fail­
ing agreement between Honduras and the Comrnission within s i'x
months of the date of this judgment, sha11 be sett1e by the Court
and, for that purpose, retains jurisdiction of the case.

(Velásquez Rodríguez Case, Judgment of Ju1y 29, 1988. Series C
No. 4, para. 194).

1

3. The Court has jurisdiction to order the payrnent of fair compensation to
the injured party in the instant case. Honduras ratified the Convention on
September 8, 1977, and recognized t.he contentious jurisdiction of the Court
on September 9, 1981, by depositing the instrument referred to in Artic1e 62
of the Convention. The Commission submitted the case to the Court pursuant
to Articles 61 of the Convention and 50 (1) and 50 (2) of their Regulations,
and the Cour-t, decided the case on Ju1y 29, 1988.

II

4. By Resolution of January 20, 1989, the Court decided:

l. To authorize the president, shou1d the State and the Commis~

sion fal1 to submit an agreement within the a110tted time period,
to consu1t with the Permanent Commission of the Court, to initi­
ate whatever studies and narn.e whatever experts might be conve­
ní.ent; , so Court wi1l havs the elements of judgment necessary

set the rneansand quao.tity of compensation.

2. To authorize the President, shou1d it be necessary, to ob­
t a í,n the opinion of the v i c t Lmss family, the rnter-American Com­
m í s s Ion'<on Human Rights, and t.he Government of Honduras.

3. To authorize the Presic1ent f shoul.d it be necessary, and fo1­
lowing consultation with the Permanent Cornmission of the cour t ,
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to set a hearing in this matter.

5. On January 24, 1989, the Agent gave the Secretariat a copy of the agree­
ment signed by the Government and the Commission on the previous day in Hon­
duras, and according to which:

FIRST:

SECOND:

THIRD:

FOURTH:

The Government of Honduras reiterates its decision to
implement fully the judgment ente red by the Illustrious
Inter-American Court of Human Rights, in conformity with
the terms of that judgment.

The Government of Honduras and the Commission recognize
that the only beneficiaries of the compensation fixed
by the Court are the wife of Manfredo Velásquez, Mrs.
Emma Guzmán Urbina, and the children of the marriage,
Héctor Ricardo velásquez Guzmán, Nadia Waleska Velásquez
Guzmán, and Herling Lizzett Velásquez Guzmán. The
children shall be recognized as beneficiaries as soon
as they fulfill the prerequisites of Honduran law to be
considered the legal heirs of Manfredo Velásquez.

The Government of Honduras believes that the best way
to carry out the Court' s "order to pay just compensa­
tion to the next of kin of the victim" is by granting
them the most favorable benefits that Honduran legisla­
tion provides for Hondurans in the case of accidental
dea t h ,

The Commission recognizes the Government' s offer as an
important step toward the just compensation of the ví.c-
tim' s family, but believes that it should also create
for the benefit of the heirs a fund whose amount and
form of payment should be determined by the
Inter-Ame rican Court of Human Rights, tak ing into ac­
count the requirements of international law and those
of Honduran legislation.

6. The attorneys recognized as counselors or advisers to the Commission
(hereinafter "the attorneys") asked the Court for a public hearing to listen
a psychiatric report on the moral damages suffered by the victim's family and
the testimony of one of the experts on the methods and conclusions of the
reporto

7. Citing paragraph 2 of the Resolution of January 20,1989, xr s , Emma
Guzmán de Velásquez, the wife of Angel Manfredo velásquez Rodr íguez (also
known as Manfredo Velásquez), submitted a pleading of February 26, 1989, in
which she asked the Court to order the Government to comply with the fol­
lowing points:
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1) An end to forced disappearances in Honduras.

2) An investigation of each of the 150 cases.

3) A complete and truthful public report on what happened to the
disappeared persons.

4) Th'e trial and punishment of those responsible for this prao­
tice.

5) A public und e r tak ing to respect human rights, especially the
rights to life, liberty, and integrity of the persono

6) A public act to honor and dignify the memory of the disap­
peared. A street, pa r k , school, high schooL¿ or hospital
could be named for the victims of disappearances •.

7) The demobiliza tion and disbanding of the repressi ve bodies
especially created to kidnap, torture, make disappear and
as¡:;assinate.

8) Guarantees to respect the
organizations and .publJic
f.unc t.Lon ,

work of humanitarian and
recognition of their

family
social

9) An end to all forms of overt or indirect aggression or pres­
su re against the family of the disappeared and public recog­
nition of the ir honor.

10) The establishment of a fund for the primary, secondary, and
university educatioli oí the children of the disappeared.

11) Guaranteed employment for 'che children of the disappeared who
are of working age.

12) The establishment of a retirement fund. for the parents of the
disappeared.

8. As required by the Resolution of January 20, 1989, the Commission sub­
mitted its opinion on March 1, 1989'1,,~ It asserted that the just compensation
to bé by hOrl<l11tasto the fami1¡y;: of Manfredo velásquez should inelude the
followH¡':J~·

1. The adop t.í on of measure s by the state of Honduras which
expr'ess its emphatic condemnation of the facts that gave
rise to the Court's judgment. In particular, it should b~

established tha t the GoveEoment has an obligation to carry
out an exhaustive Invese í.qa.t í.on of the circumstances of the
disappearance of Manfred() Vélásquez and bring charqes against
anyorie responsible for the disappearance.
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2. The: granting to the wi f e and ch í l.d r en of Manfredo Ve1ásquez
of the fo11o\'ling benefits:

a) Payment to the wi f e of Manfredo Ve1ásquez, Mrs. Emma
Guzmán Urbina, of the highest pension recognized by
Honduran 1a\'l.

b) Payment to the children of Manfredo velásquez, Héctor
Ricardo, Nadia Waleska and Her1ing Lizzett Velásquez
Guzmán, of a pension or subsidy unti i.L they complete
their university education, and

c) Title to an adequate house, equivalent to the house of
a middle class professional family.

3. Payment to the wife and children of Manfredo VeLáaquez of a
cash amount corresponding to the resultant damages, loss of
earnings, and emotional harm suffered by the family of Man­
fredo velásquez, to be determined by t.ha t; Illustrious Court
baged upon the expert opinion offered by the victim's family.

9. On March 10, 1989, the attorneys submitted a pleading in which they as­
sert that, in conformity with Article 63 of the Convention, reparation should
be moral as well as monetary.

The measures they request as moral reparation are the following:

A public condemnation of the practice of involuntary disap­
pearances carr~ed out between 1981 and 1984;

An express ion of solidarity with the victims of that prac­
tice, Inc Lud Inq Manfredo Velásquez. Public homage to those
victims by naming a street, thoroughfare, school or other
public places after them¡

An exhaustive investigation of the
disappearances in Honduras, with
fate of each of the d i.s appe ared ,
should be made known to the family

phenomenon of involuntary
special a ttention to the
The resulting information
and the public ¡

Prosecution and appropriate punishment of those responsible
of inciting, planning, implementing or covering up d í sap­
pearances, in accord wi th the laws and procedures of Hon­
duras.

In their op i.n í.on , the cash indemnity paid to the family of Manfredo Velás­
quez should include the following: dam~ges, two hundred thousand lempiras;
loss of earning s , two million four hundred and twenty-two thousand four
hund r ed ano twenty lempiras; emotional damages, four million eight hund r ed
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and fo r t y -Ei.ve thousand Lempi r a s r and punitive damages, two million f ou r
hundred and twenty-two thousand lempiras.

They especially request,

that Emma Guzmán de velásquez and her minor children, Héctor Ri­
cardo, Nadia and Herling Velásquez Guzmán, they recognized as the
beneficiaries, and that the Government of Honduras be ordered to
adopt special legislation making that determination, in order to
facÜitate the payment of indemnity without the need for judicial
proceedings for a declaration of abs ence , presumed death o r de­
claration of he i r sh i p, For that purpose, we formally state 01'1
behalf of those pe r son s that there are no other persons with a
superior claim to inherit f rom Manfredo Velásquez.

Moreover, they ask the Court to establish deadlines within which the Govern­
ment should make moral reparation, and to reserve the right to see that they
are meto Regarding the monetary reparation, they ask the Court to set "a
deadline of 90 days for the execution of the judgment, and that a lump sum
payment be made prior to that date to Emma Guzmán de Velásquez."

.10. 01'1 March 10, 1989, the Delegate of the Commí.s s í.on suom í tted a clinical
report prepared by a team of psychiatrists on the state of health of the
family of Manfredo Velásquez.

11. The Agent í.nfo rmed the Court 01'1 March 14, 1989, that in payment of the
indemnity, h í s Government was willing to apply the Honduran law of the Na­
tional Social Security Institute for Teachers (Instituto Nacional de Previ­
sión del Magisterio), which it considered the most favorable law in this case
because it establishes the right to payment of thi rty-seven thousand and
eighty lempiras in life írisurance , and four thousand one hund r ed and twenty
lempiras as a severance benef í t , In addition, the Government offered a vol­
untary contribution toward the indemnity to bring the total to one hund r ed
and fifty thousand Lemp í ra s ,

12. 01'1 March 15, 1989, the Court held a public audience to hear the parties
regarding the indemnity to be awarded.

The following persons were present:

a) in representation bf the GOverrtment of Honduras,

Ambassador Edgardo Sevilla Idiáquez, Agent

b) in representation of the Inter-American Commission 01'1 Human Rights,

Dr. Edmundo Vargas Carrefio, Delegate
Dr. Claudio Grossman, Adviser



129

e) Called by the Commiss ion. Dr. Fede rico Al.Lodí , a psyehia t r í st; , tes­
tified to the emotional harm suffered by the fami1y of the vietim.

13.
the
duly

As instrueted by its President, the Seeretariat of the Court addressed
Government on Apri1 3. 1989. to request the fo11owing information to be
eertified by the appropriate offieia1s:

1. The da tes of birth of Manfredo Ve1ásquez Rodríguez and Saú1
Godínez Cruz, with their civil status at the time of disappearanee
as established by Honduran 1aw¡

2. The position or positions they held and the salaries or otner
ineome they reeeived, either f rom the government, government en­
tities or private institutions, together with their social seeu­
rity status o r equivalent, and their ineome tax statements, if
any;

3. Aeademic or professiona1 degrees or speeial qualifica tions
relevant to their financial and social situation at the time of
disappearance, and the title to any property in their name¡

4. The names and status of their wives; and those of any concu­
bines recognized in any official document; the age of the former
and the latter at the time of the disappearanees; any property in
their name or other sources of income, ano the con j uqaL property
rights of the wives (joint property and others);

5. The names and civil status of their ehildren, those of the
marriage and any outside the marriage; their ages at che time of
the disappearances; whe t he r they were students, and whether any
is physically or mentally handicapped;

6. The names and civil status of their parents, t.he í r ages at
the time of the disappearances; whether they had or have property
or income of their own, and whether they were or are dependents
of the disappeared;

7. The names, civil status, ages and situation of any other
possible elaimants under Honduran law at the time of the disap­
pearanees, or any other person recognized as a dependent in social
seeurity doeuments, tax statements or other documents which might
eontain that information;

8. whether the d~sappeared had life insurance or other personal
insuranee, in what amount, the period of coverage, and the names
of the beneficiaries;

9. Mortuary tables for men and women and eommutation schedules
(the latter are used for future tax diseounts in return for prompt
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payment) effective in Honduras at the time of the disappearances;

10. certified copies of Honduran 1egis1ation regarding: a) legal
heirs as defined by civil and labor Lawr b) spousal property
rights (joint property or other); c) beneficiaries with rights to
support payments, showing the criteria used to determine support,
d ) beneficiaries of any government pensions based upon death or
permanent disabilitYi e) Honduran legislative and jurisprudential
criteria for indemnification for death, accidental or non­
accidentaL

14. On April 26, 1989, the Government submitted its response to the Commis­
s i on t s submission of March 1, 1989 (supra 8). The p1eading also r e f'e r s to
matters that, in its opinion, shou1d be táken into account in the ipdemnifi­
cation of the family of Manfredo Velásquez. Regarding measures to express
its condemnation of the facts that gave rise to the judgment and its obliga­
tion to investigate the disappearance of Manfredo Velásquez and prosecute
those responsib1e, the Government be1ieves the Courtls judgment of July 29,
1988, "is very c1ear and precise regarding the obligation of Honduras, to pay
damages, which is to pay just compensation to the family of the victim, and
nothing more" (under1ined in the original). Insofar as the benefi ts the
Commission be1ieves shou1d be paid to the wife of Manfredo Velásquez, the
GovermTient be1ieves that suchpayment "Ls on1y admissib1e insofar as whatever
may beprovided for by the system to which Mr. VELASQUEZ RODRIGUEZ may have
been affiliated." It asserts that damages, Loss of earnings, and emotional
harm are inadmissib1e because their purpose "is not mere1y to compensate the
VELASQUEZ RODRIGUEZ fami1y ,but. •• to pay the expenses of the intense media
campaign waged against Honduras within and without the country by national
and foreign associations, and to pay the fees of 1awyers and other
professiona1s who cooperated with the Commission in this case."

15. In rep1y to point 2 of the Court's communication of Apri1 3, 1989 (su­
pra 13), the Government submitted on May 19, 1989, various documents and
resolutions containing the information requested.

16. In response to poínts 2 and 9, the Government submi tted the f o Ll.owi.nq
information on May 26, 1989:

a) Certification by the Secretarv of the General Tax Office
(Dirección General de Tributación) according to which Mssrs.

MANFREDO VELASQUEZRODRIGUEZ and SAUL GODINEZ CRUZ d i.d not
file tax returns in 1979, 1980 and 1981.

b) Mortuary Tables CSO 1958 commutation va1ues at 7%, used by
the Superintendent of Banks andlnsurance (Superintendencia
de Bancos y seguros) •

17. On that same date, in compliance with point 10, the Government sub­
mitted the fo110wing documentation:
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1. Prov is ion s on inhe r i tance
gifts, contained in Book
Honduras.

upon
111 of

death and
the 1906

inter vivos
Ci vi 1 Code of

2. Regulatory provis ions of the Social Securi ty Law applicab1e
in Honduras when an insured person dies (Resolution No. 193,
December 17, 1971).

3. Provisions of the Family Code e
from Marriage, Info¡::mal Unions,
ily Patrimony I Paternity and
(Decree No. 76-84).

Duties and Rights arising
Economic Re;Lationship, Fam­

Parent-child Relationship

4. Provis ions of the Law of Mili tary Social secur í ty (Decree
No. 905).

5. Retirement Law for the Judicial Branch (Decree No. 114 of the
National Congress, May 5, 1954).

6. Law of Retirement and Pensions for Employees and Officials
of the Executive Branch.

7. Law of the National Institute of Social security for
Teachers.

18. In reference to information requested but not yet submitted, the
Government stated on June 13, ~989 that it

••• has sent notes to various institutions and only a few have
replied¡ nevertheless, despite the difficulties, the documents we
have requested will be sent opportunely as they arrive.

Likewise, 1 also inform you that in regard to numbers 4, 5, and 6
of the note of the Honorable Court, my Government be1ieves it will
be impossible to send certain documents which are very personal,
and , therefore, suggests that this information should be present­
ed by the Inter-American Commission o r by the legal representa­
tives of the plaintiffs against the State of Honduras.

19. Amici cur í ae p Lead í nq s were submitted by the Central American As­
sociation of Relatives of the Detained-Disappeared (Asociación Centroameri­
cana de Familiares de Detenidos-Desaparecidos) and the following twelve
jurists: Jean-Denis Archambault, Alejandro Artucio, Alfredo Etcheberry,
Gustavo Gallón Giraldo, Diego García sayán , Alejandro M. Garro, Robert K.
Goldman, Jorge Mera, Denis Racicot, Joaquín Rui:z; Giménez, Arturo Valencia
Zea and E~genio Raúl Zaffaroni.
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III

20. The first guestion the Court must resolve is related to thé implementa~

t í on oí resolutory point numbe r 6 of the judgment on the mer i t s , according
to whích ít gave Honduras and the Commíssion six months from the date of the
judgment of July 29, 1988, to reach an agreement on the form and amount of
just compensation to be paid to the family of Manfredo Velásguez (VeLáaquez
Rodríguez Case, supra 2).

21. In its pleading of Match 1, 1989, the Commiss ion reported on its a t­

tempts to reach an agreement with the GOvernment. According to the Comrnis­
sion, only at the end of the six months period was it possible to meet in the
city of Tegucigalpa with a Commission named by the President of the Republic
of Honduras "to negotiate and determine the' amount and form of payment of the
compensation awarded in the Inter-American Court's judgment of July 29,
1988."

22. According to the record of that meeting (supra 5), the parties agreed
only on the recognition of the beneficiaries of the compensation. The re­
main ing points are s imple declara t í.ons which establish no cri teria for fixing
the amount of the compensation and , even less, for payment. Therefore, re­
solutory point number 6 of the judgment on the merits of July 29, 1988, was
not carried out.

IV

23. The written and oral a rqument.s made to the Court show substantial dif­
ferences of opinion insofar aS the scope, bases and amount of the compensa­
tion. Some arguments refer t.o the need' t.o rely upon the internal law of
Honduras, or part of it, in determining or pay iriq the indemnity.

24. Because of those disagreements and in order to implement the judgment
on the meri t.s of July 29, 1988, the Cou r t; must now define the scope and
content of the just compensation to be paid by the GoVernment to the family
of Manfredo Velásguez.

25. It Ls a pr í nc IpLé of int.érnational law, which jurisprudence has consid­
ered "even a general concept of law," that every violatioh o f an interna­
tional ob Lí.qa t Lóri whi6h résults in harm creates a duty tomake adequate re­
paratión.. Compénsatiófi., ontheother hand, i~ the most usual way of doing
so (FactOry at Chorz6w, Jurisdiction, Judgroeht No. 8, 1927, P.C. I .c!.,
Series A, No. 9, p. 21, and Factory at Chotz6w, Merits, Judgment No. 13,
1928, P.C.I.J., Series A, NO. 17, p. 29; Reparation for Injuries Suffered
in the Service of thé united Na..tióris, Advisory op íníon , LC.J. Repo r t s
1949, p. 184).

26. Reparation of harm b:rought about by the i¡ioléition of an Lnt e r na t i onaL
obligaHón cónsists ih full reStitutiori (restitutio in integrum), which
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includes the restoration of the prior situation q the
seguences of the v i o l.a t Lon , and indemnification
non-patrimonial damages, including emotional harm.

reparation of the con~

for patrimonial and

27. As to emotional ha rm , the Court ho Lds that indemnity may be awarded
under international law and, in particular, in the case of human rights vio­
lations. lndemnification must be based upon the principles of eguity.

28. lndemnification for human rights violations í s supported by interna­
tional instruments of a universal and regional character. The Human Rights
Committee, created by the lnternational Covenant of Civil and Political
Rights of the Un i t ed Nations q has repeatedly called f o r , based on the Op­
tional Protocol, indemnification for the violation of human rights recog­
nized in the Covenant (see, for examp1e, communications 4/1977; 6/1977;
11/1977; 138/1983; 147/1983; 132/1982; 161/1983; 188/1984; 194/1985; etc.,
Reports of the Human Rights Committee, United Nations). The European Court
of Human Rights has reached the same conclusion based upon Article 50 of the
Conventioo for the Protection of Human Rights and Fundamental Freedoms.

29. Article 63(1) of the American Convention provides as follows:

l. lf the Court finds that there has been a violation of a right
or freedom protected by this Convention, the Court shallrule that
the injured party be ensured the enjoyment of his right or free­
dom that was violated. lt shall also rule, if appropriate, that
the conseguences of the measure or situation that constituted the
breach of such right or freedom be remedied and that fair compen­
sation be paid to the injured party.

30. This article does not refer to o r limit the ability to ensure the
effectiveness of the means of reparation available under the interna1 law of
the State Party responsible for the violation, so it í s not limited by the
defects, imperfections or deficiencies of national law, but' functions inde­
pendently of H.

31. This implies that, in order to f í,x the corresponding indemnity, the
Court must rely upon the American Convention and the applicable p r í.nc í.p Le s
of international law.

v

32. The Commission and the attorneys maintain that, in implementing the
judgment, the Court should order the Government to take sorne measures, such
as the investigation of the facts related to the involuntary disappearance
of Manfredo velásguez; the punishment of those responsible¡ a public sta te­
ment condemning t ha t; practice; the revindication of the victim, and other
similar measures.

33. Measures of this type would constitute a part of t.he reparation of the
conseguences of the violation of rights or freedoms and not a part of the
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indemnity, in accordance with Article 63(1) of the Convention.

34. However, in its judgment on. the merits (Velásquez Rodr
supra 2, para. 181), the Cou r t, has a.l r eady po i.nt.ed out the Government's
cont inuing duty to invest igate so long as the fate of a disappeared pe r son
is known (supra 32). The duty to investigate is in addition to the dutíes
to prevent involuntary disappearances and to punish those directly re spon­
sible (Velásquez Rodríguez Case, supra 2, para. 174).

35. A1though these obligations were not ~xpress1y incorporated into the re­
solutory part of the judgment on the merits, it is a principie of procedural
law that the bases of a judicial decision are a part of the same , Conse­
quently, the Court declares that those obLdqa t í.ons on the part of Honduras
continue until they are fully carried out.

36. Otherwise, the Court understands that the judgment on the merits of Ju1y
29, 1988, í s in itself a type of r epara t Lon and moral satisfaction of sig­
nificanceand importance for the families of the victims.

37. The attorneys also request thé payment of pun í t i.ve damages as part of
the indemnity, because this case involved extremely serious violations of
human rights.

38. The expressioI1 "fair óompensa t Lon ¿" used in Article 63 (1) of the Con­
vention to re f'e r to a part of the reparation and to the "injured party," is
compensatoryand not punitive.Although sorne dome s t í.c courts, par t í.cu LarLy
the Anglo-American, award damaqe s in amounts meant to deter or to serve as
an examp1e, this pr í.nc í.p Le is not applicable in internationa1 1aw at this
time.

39. Because of the foregoing, the Court believes, then, that the fair com­
pensation, described as "comperysatory" in the judgment on the merits of Ju1y
29, 1988, includes reparation to the family of the victim of the material and
moral damages they suffered because of the involuntary disappearance of Man­
fredo velásquez.

VI

40. Having defined the scope and limitations of the fair compensation re­
f e r r e d to in re soLucory point number 6 of the judgment on the meri ts, the
Court I1ÓW turns to the bases for the payment of the same.

41. In Ehí s regard, the attorneys ask for compensa tion for patrimonial
damages within the concept of damages and include in the latter the expenses
of the family related to the investigation of the whereabouts of Manfredo
Ve Láaque z ,

42. The Court can~()t g~ant that request in the present case. Though it is
theoretically correct that thbse expenses come within t.he definition of
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damages, they cannot be awarded ín the instant case because they were not
p1ead or proven up opportune1y. No estímate al' proof of expenses re1ated to
the investigation of the whereabouts of the victim was submitted during the
trial. Likewise, with regard to litigation expenses in bringing the matter
befare the Court, the judgment on the merits a1ready denied an award of costs
because there was no p1eading to support the request (veLásquea Rodríguez
Case, supra 2, para. 193).

43. The Government argues that the compensation should be on the basis of
the most favorable treatment possible for the family of Manfredo Velásquez
und e r Honduran law, which is that provided by the Law of the National Ins­
titute of Social Security for Teachers in the case of accidental death. Ac­
cording to the Government, the family would be entitled to a total of
forty-one thousand two hund r ed lempiras, to which it would contribute an
additional amount to bring the compensation to one hund re d and fifty thou­
sand lempiras.

44. The Cornrnission does not propase an amount, but rather asserts that the
compensation should include two elements: a) the greatest benefits that
Honduran legislation allows nationals in cases of this type and which, ac­
cording to the Commission, are those granted by the Institute of Military
Pensions and b) a cash amount wh í ch should be set according to what is
provided for by Honduran and international law.

45. The attorneys believe that the basis should be the loss of earnings,
calculated according to the income that Manfredo Velásquez received at the
time of his kidnapping, at the age of 35, his studies toward a degree as an
economist, which would have allowed him to work as a professional, and the
possible promotions, Christmas bonuses, allowances and other benefits he
would have been entitled to at retirement. They calcula te an amount which
in thirty years would be one million six hundred and fifty-one thousand six
hundred and fifty lempiras. They add to that the retirement benefits for ten
years, according to life expectancy in Honduras for a person of that social
class, calculated at seven hundred and seventy thousand seven hundred and
sixty lempiras, which gives a total amount of two million four hundred and
twenty-two thousand four hundred and twenty lempiras.

46. The Court notes that the disappearance of Manfredo velásquez cannot be
considered an accidental death for the purposes of compensation, given that
it is the result of serious acts imputable to Honduras. The amount of com­
pensation cannot, therefore, be based upon guidelines such a s life insur­
ance, but must be calculated as a loss of earnings based upon the income the
victim would have received up to the time of his possible natural death. In
that sense, one can take as a point of departure the salary that, according
to the certification of the Honduran Vice-Minister of Planning on October 19,
1988, Manfredo Velásquez was receiving at the time of his disappearance
(1,030 lempiras per month) and calculate the amount he would have received
at the time of his obligatory retirement at the age of sixty, as provided by
Article 69 of the Law of the National Institute of Social Security for
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Teachers and whí.ch the Government itself cons í.de r s the most favorable. At
retirement, he would have been entitled to a pension until his death.

47. However, the calculation of the loss of earnings must consider two dis­
tinct situations. When the beneficiary of the indemnity í s a v i c t í.m who is
totally and permanently disabled, the compenaa t í on should include all he
failed to receive, together with appropriate adjustments based upon his prob­
able life expectancy. In that circumstance, the only income for the victim
is wha t, he woul d have received, but wil1 not receive as e ar n i.nq s ,

48. If the beneficiaries of the compensation are the family members, the
situation is ano t.he r , In pr í nc í.p Le , the family has an actual or future pos­
sibility of wor k í nq o r receiving incomeon their own , The children, who
should be guaranteed tbe possibility of an education whi ch might extend to
the age of twenty f i ve , cou.Ld , fo r example, begin to wor k at that time. It
is not correct, then, in these cases, to adhere to rigid cri teria, more
appropriate to the situation described in the aboye paragraph, but rather to
arrive at a prudent estimate of the damaqes , given the circumstances of each
case.

49. Based upon a prudent estimate of the possible income of the victim for
the rest of his probable life and on the fact that, in this case, the com­
pensation is for the exclusive benefi t of the family of Manfredo velásquez
identified at trial, the Court sets the loss of earnings in the amount of
five hundred thousand lempiras to be paid to the wife and to the children of
Manfredo Velásquez as set out below.

50. The Court must now consider the question of the indemn ífica r í on of the
moral damages (supra 27), which is primarily the result of the psycholo­
gical impact suffered by the family ofMcmfredo Velásquez because of the
violation of the rights and freedoms guaranteed by the Ame r í.can Convention,
especially by the dramat.Ic characteristics of the involuntary disappearance
of persons.

51. The moral damages are demons t ra ted by expert documen t a ry evidence and
the testimony of Dr. Federico Allodi (supra 12), psychiatrist and Profes­
sor of psychology at the University of Taranta, Ca nada , According to his
testimony, the aboye doctor examined the wife of Manfredo velásguez, Mrs ,
Emma Guzmánurbina de velásguez and his children, Héctor Ricardo, Herling
Lizzett and Nadia Waleska veIásquez. According to those examinations, they
had sympt.oms of fright, anguish, depression and w í t.hd r'awal , all because e'"
the disappearance of the head of the family. The Government could not dis­
prove the existence of psychological problems that affect the family of the
victim. The Court; finds tha t the disappearance of Manfredo Velásguez pro­
duced ha rrnfu L psyohoLoq í.ca L impacts among his immediate f am í Ly which should
be indemnified as moral damages.

52. 'I'he Court belleves the GoVernment shoúld pay compensation for moral dam­
ages in the amount; of two hund rod and fifty thousand lempiras, to be paid to
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the wife and children of Manfredo velásquez as specified below.

VII

53. With regard to entitlement to receive the compensation, the representa­
tive of the Government and of the Commission, in the document they signed on
January 23, 1989, recognized as the sole beneficiaries of that compensation
the wife of Manfredo Velásquez, Mrs. Emma Guzmán Urbina and the children of
that marriage, Héctor Ricardo, Nadia Waleska and Herling Lizzett Velásquez
Guzmán. They added that the ir right could only be enforced once they had
fulfilled the requirements of Honduran law to be recognized as heirs of the
victim.

54. As previously stated, the obligation to indemnify is not derived f rom
internal 1aw, but from violation of the American Convention. It is the re­
sult of an internationa1 obligation. To demand indemnification, the fami1y
members of Manfredo velásquez need on1y show their family re1ationship. They
are not required to follow the procedure of Honduran inheritance law.

55. At the hearing of October 2, 1987, Zenaida Ve1ásquez Rodríguez, referred
to four chi1dren of he r brother, Manf.:edo Ve1ásquez, but in the document
signed by the Commission and the Government on January 23, 1989, on1y three
children are mentioned. Nor was any proof of the existence of a fourth child
found in the Government's reply to point 5 of the request made by the Secre­
tariat of the Court on April 3, 1989 (supra 13). Should there be a fourth
child, he would be entitled to a proportionate share of the indemnity the
Court has awarded to the children of the victim.

VIII

56. The Court now determines how the Government is to pay compensation to
the family of Manfredo Velásquez.

57. Payment of the seven hundred and fifty thousand lempiras awarded by the
Court must be carried out within ninety days from the date of notification
of the judgment, free from any tax that might eventual1y be considered ap­
plicab1e. Nevertheless, the Government may pay in six equal monthly install­
ments, the f i rst being payable wi thin ninety days and the reminder in suc­
cessi ve mont.h s , In this case, the balance shall be incremented by the ap­
propriate interest, which shall be at the interest rates Gurrent at that mo­
ment in Honduras.

58. One-fourth of
that sum directly.
the children. with
shall be set up in

the indemnity is awarded to the wife who shall receive
The remaining three-fourths shall be distributed among
the funds f rorn the award to the children, a trust fund
the Central Bank of Honduras under the most favorable
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cond í t í on s pernütted by Horrdur an banking practice. The c h i.Ld r en shall re­
ceive monthly payments from this trust f'und , and at the age of twenty~five

shall receive their proportionate parto

59. The Court shall supervise the implementa tion of the compensatory dam­
ages at all of its stages. The case shall be closed when the Government has
fully complied with the instant judgment.

IX

60. THEREFORE,

THE COURT,

unanimously

1. Awards seven hund red and fifty thousand lempiras in compensatory dam­
aqes to be paí.d to the family of Angel r'4anfredo· Velásquez Rodr Lquez by
the state of Honduras~

unanimously

2. Decides that the amount; of the .award corresponding to tbe wife. of Angel
Manfredo velásquez Rodr íguez shall be one hund r ed and eighty.-seven
thousand fi ve hundted lempiras.

Unanimously

3. Decides that the amount of the award corresponding to the children of
Angel Manfrado velásquez Rodr íguez shall be fi ve hundred and sixty two
t hou sand ti ve hundred lempiras.

Unanimously

4. Orders that t he forro and means of payment of t.he indemnity shall be
those specified in par.aqr.aph s 57 and 58 of this judgmen~.

Urtan í.mou sLy

s. Decides that the Court shall supervisé the indemnifi.cation ordered and
shall close the file only whén the compensa t í.en has been p a i d ,
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Done in Spanish and in English, the Spanish text being authentic, at the seat
of the Court in San José, Costa Rica, this twenty-first day of July, 1989.

(s) Héctor Gros-Espíell
P¡;esident

(s) Héctor Fix-Zamudio

(s) Pedro Nikken

(5) Rigoberto Espinal-Irías

(s) Manuel E. Ventura-Robles
interim Secretary

(5) RoOolfo E. piza E.

(~) Rafa~l Nieto-Navia

Judge Thomas Buergenthal was unable to participate in the prepara tion and
signing of tp~ judgment because of reasons of health.



APPENDIX VI

INTER-AMERICAN OOURT OF HUMAN RIGHTS

GODINEZ CRUZ CASE

COMPENSATORY D~GES

JUDGMENT OF JULY 21, 1989
(ARTICLE 63 (1)

AMERICAN CONVENTION ON HUMAN RIGHTS)

In the Godínez Cruz case,

The Inter-American Court of Human Rights, compased of the following judges:

Héctor Gros-Espi~ll, President
Héctor Fix-Zamudio, Vice-President
Rodo1fo E. piza E., Judge
Pedro Nikken, Judge
Rafael Nieto-Navia, Judge
Rigober~o Espinal-Irías, Judge ad hoc

Also present:

Manuel E. Venturp-Robles, interim Secretary

pursuant to Article 63(1) 0;E the American Convention on Human Rights
(hereinafter "the Convention" or "the American Convention"), Artic1e 44 (1)
of the Court 's Rules, and in accord with the judgment on t.he merits of
January 20, 1989, the Court enters the fo Llow ínq judgment in the instant
case brought by the Inter-American Commission on Human Rights against t he
State of Honduras.
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1. The Inter-American Commissionon Human Rights (he re.ínaf t.e r "the Commis~

sion") submi tted this case to the lnter-American court of Human Rights
(hereinafter "the Court") on Apr í L 24, 1986. lt originated in a complaint
(No. 8097), against the state of Honduras (hereinafter "Honduras" or "the
Government"), Lodqed with the Secretariat of the Commission on October 9,
1982.

2. In its Judgment on the Merits of January 20, 1989, the Court

s. Decides that Honduras í s hereby requd r ed to pay f a i r comperr­
sation to the next of kin of the victim.

6. Decides that the fo rm and amourrt of such compen'sa t í.on sha11
be fixed by thé court and.s., for this purpose, r e t.a í.n s j ur í sd í.c t í.on
in the case.

(Godínez Cruz Case, Judgment of January 20, 1989. Series C No.
S, para. 203)

1

3. The Court has j urLsdLct Lon to order the payment of f a i r compensation to
the injured party in the instaht case. Honduras r a tíf Led the Convention on
September 8, 1977, and re coqn í zed the contentious jurisdiction of the Court
on September. 9, 1981, by depos iting the instrument r e ñe r r ed to in Ar t í.c Le 62
of thé Convenfion. The Cómmisston submitted the case to the Court pur.suant;
to Artic1es 61 of the Convention and SO (1) and SO (2) of their Reg\.llations,
and the Court decided the case on January 20, 1989;,

II

4. By Reso1ution of January 20, 1989, the Court decided:

1. 'ro au t ho r í z e' the- presiident, to consult wi th the Permanent
commí sa íon of t.he Court, to initiate whatever s cud í.es: and name
whatever expe r t s might be convenient, so the Court wi1L have the
e Lementss of judgméh,e necessary to set the means and Ql1antity of

. compensa t'Lon •.

j ~ •

2. To authorize the, President to obtain the oparrí.on of the
victim'sfamily, the tnter;"American commí.ss í.on on Human Rights,
and the 'GoVernment of Honduras.
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3. To authorize the President, should it be necessary, an9 fol~

lowing consultation with the Permanent Commission of the Court,
to set a hearing in this matter.

5. The attorneys recognized as counselors or adví s e r s to the Commission
(hereinafter "the attorneys") ask ed the Court for a public hearing to listen
a psychiatric report on the moral damages suffered by the ví ct.í.m' s family
and the testimony of one of the experts on the methods and conc Ius í.ons of
the reporto

6. Citing paragraph 2 of the Resolution of January ~O, 1989, Mrs. Enmidida
Escoto de Godínez, the wife of Saúl Godíneí'. Cr uz , submitted a pleading of
February 26, 1989, in which she a sked the Court to o rd s r the Government to
comply with the following points:

1) An end to forced disappearances in Honduras.

2) An investigation of each of the 150 cases.

3) A complete and truthful p~blic report on what happened to the
disappeared persons.

4) The trial and punishment of those responsible for this p~ac­

tice.

5) A public undertaking to respect human rights, especially' the
rights to life, liberty, and integrity of the persono

6) A public act to honor and dignify the memory of the disap­
pea red • A street, pa r k , school , high school, or hospital
could be named for the victims of disappearances.

7) The demobiliza tion and d í sband i nq of the repressi ve bod i ee
especially created to k í dnap , torture, make d i s appear and
assassinate.

8) Guarantees to respect the
organizations and public
function.

work of humanitarian and
recognition of t.he i r

family
sOGial

9) An end to all forms of overt or indirect aggression or Pres­
sure against the family of the disappeared and puqlic recog­
nition of their honor.

la) The establishment of a fund for the primary , secondary, and
university education Qf the children of the disappeared.

11) Guaranteed employment for the children of the disappeared who
are of working age.
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12) The éstab1ishment of a retirement fund for the parents of the
d i sappeare'd ••

7. As required by the Reso1ution of January 20, 1989, the Cornmission sub~

mitted its opinion onMarch 1, 1989. It asserted that the just compensation
to be pa í.d by Honduras to the family of Saú1 Godínez Cruz shou Ld inc1ude the
fo1lowing:

1. The adop t í.on of measures by the Sta te of Honduras which ex,..
press its emphatic condemnation of the facts that gave rise.
to the Courtls judgment. In particular, it shouldbe esta­
blished that t he Government has an obligation to carry out
an exhaustive investigation ofthe circumstances of the d í.s -'
appearance of SaúlGOdínez ano to bring charges against
ariyone responsib1e for thedisappearance.

2. The granting to the wife and daughter of Saúl Godínez of the
following bénefi ts:

a) Payment to the wife of Saúl Godínez, Mrs. Enmidida
Escoto de Godínez, of the highest pension recognized by
Hondu r an 1 a,w •

b) Payment to the daughter of Saúl Godínez, Ernma Patricia
Godínez Escoto, of a pension o r subsidy until she
completes her university education, and

e) Title to an adequate house, equiva1ent to the house of
a middle class professional family.

3. Payment to the wifeanddaughter of Saúl GodínEiz of a cash
aníount co r re'spondí.nq to the resul tant damages, loss of
earn í.nq s , and emotional harm suffered by the family of Saúl
Godínez, to be determined by that Illustrious Court based
upon the expert op ín í.on of:fered by the v i.c t Lm ' s family.

8. On March 10, 1989, the a ttorneys submi tted a pleading in which they as­
sert that, in conformity with Article 63 of the Convention, reparation should
be moral as well as mbnetary.

The measures they requést as mbral reparation are the following:

A public oondemna t íon rof the pract.Lce of involuntary d í sap­
pearanoas car rí-ed out.between 1981and 1984;

An expression of solidarity with the victims ofthat
tice, including Saúl Godínez. Public homage to
victirnsby héúningastreet, thoroughfare, school or
públic plades afterthem;

prac­
those
other
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An exhaustive investigation of the
disappearances in Honduras, wi th
fate of each of the disappeared.
shou1d be made known to the fami1y

phenomenon of invo1untary
specia1 attention to the
The resu1ting information
and the public;

Prosecution and appropriate punishment of those responsible
of inciting, p1anning, implementing or covering up disap­
pearances, in accord with the 1aws and procedures of Hon­
duras.

In their opinion, the cash indemnity paid to the family of Saúl Godínez Cruz
should include the following: damages, two hundred thousand lempiras; loss
of earnings, two million eighty three thousand three hundred and eight lem­
piras; emotional damages, four million five hundred sixty seven thousand
lempi ras; and punitive damages, two mi1lion two hund red eighty three thou­
sand lempiras.

They especially request,

that Enmidida Escoto de Godínez and her minor daughter, Ernma Pa­
tricia Godínez Escoto, they recognized as the beneficiaries, and
that the Government of Honduras be ordered to adopt special le­
gislation making that determination, in order to facilitate the
payment of indemnity without the need for judicial proceedings for
a declaration of absence, presumed death or declaration of heir­
sh i p , For that purpose, we formal1y st.a t e on behalf of those
persons that there are no other persons with a sup~rior c1aim to
inherit from Saúl Godínez.

Moreover, they ask the Court to establish deadlines within which the Govern­
ment shou1d make moral reparation, and to reserve the right tQ see that they
are meto Regarding the monetary reparation, they ask the Court to set "a
deadline of 90 days for the execution of the judgment, and that a lump sum
payment be made prior to that date to Enmidida Escoto de Godínez."

9. On March 10, 1989, the Delegate of the Commission submitted a clinical
report prepared by a team of psychiatrists on the sta te of heal th of the
family of Saúl Godínez Cruz.

10. The Agent informed the Court on March 14, 1989, that in payment of the
indemnity, h í s Government was willing to apply the Honduran law of the Na­
tional Social Security Institute for Teachers (Instituto Nacional dePrevi­
s í ón del Magisterio), which it considered the most favorable in this case
because it establishes the right to payment of fourteen thousand eight hun­
dred and sixty-three lempiras and fifty cents which inc1udes 36 monthly
paychecks plus 70 per cent in severance pay. Moreov~r, the Government
offered as a gesture to pay an additional amount for a total of sixty
thousand lempiras "in accordance with the Law of Retirement and Pensions for
Teachers, because 'GODlNEZ CRUZ' was a member of that system."



146

11. On March 15, 1989, the Court he1d a pub1ic audience to hear the parties
regarding the indemnity to be awarded.

The following persons were present:

a) in representation of the Government oE Honduras,

Ambassador Edgardo Seyilla Idiáquez, Agent

b) in representation of the Inter-American Commission on Human Rights,

Dr. Edmundo Vargas Carrefio, Delegate
Dr. Claudio Grossman, Adviser

c) Ca11ed bythe Commission , Dr. Federico Allodi, a psychiatrist, tes­
tified to the emotional harm suffered by the family of the victim.

12. As instructed by -í cs President, the Secretariat of the Court addressed
the Government on April 3, 1989, to request the following information to be
duly certified by the appropriate officials:

1. The dates of birthof Manfredo Velásquez Rodr íguez and Saúl
Godínez Cruz, with their civil status at the time of disappear­
ance as established by Honduran law;

2. The position orpositions they held and the s~laries or other
income they received, either from the government,government en­
tities or private institutions, together with their social securi­
ty status or equivalent, and their income tax statements, if anYi

3. Academí c or professional degrees or special qua l Lf í ca t í.ons
relevant to their financial and social situation at the time of
disappearance, and thetitle to any property in their name¡

4. The names and status of their wives¡ and t.hose of any con­
cubines recognized in any official document; the age of toe for­
mer and the latter at the time of the disappearances¡ a1'1Y property
in their name or other sources of income, and the conjugal pro­
perty rights of the wives (joint property and others) ;

5. The name s and civil status of their .children, thóse of the
marriage and anyoutside the mar r í aqe r their ages at the time of
the disappearances; whether they were students, and whether any
is physically or mentally handicapped;

6. The names and civil status of their parents, their ages at
the time of the disappearances; whether they had ot have property
or income of their own, and whether they were or are dependents
of the disappeared; .



147

7. ,The nam~s, civil status, ages and situation of any other
poas ibLe c.l a i mant s under Honduran law at the time of the disap­
pearances, or any other person recognized as a dependent in social
security documents, tax statements or other documents which might
contain that information;

8. Whether the disappeared had life insurance or other personal
insurance, in what amount, the period of coverage, and the names
of the beneficiaries;

9. Mortuary tables for men and women and commuta tion schedules
(the latter are used for future tax discounts in return for prompt
payment) effective in Honduras at the time of the disappearances;

10. Certified copies of Honduran legislation regarding: a) legal
heirs as defined by civil and labor law; b) spousal property
rights (joint property or other); c) beneficiaries with rights to
support payments, showing the criteria used to determine support;
d) beneficiaries of any government pensions based upon death or
permanent disability; e) Honduran legislative and jurisprudential
criteria for indemnification for death, accidental or non­
accidental.

13. On April 26, 1989, the Government submitted its response to the com­
mission's submission of March 1, 1989 (supra 7). The pleading also refers
to matters that, in its opinion, should be taken into account in the indem­
nification of the family of Saúl Godínez Cruz. Regarding measures to express
its condemnation of the facts that gave rise to the judgment and its obliga­
tion to investiga te the disappearance of Saúl Godínez Cruz and prosecute
those responsible, the oove rnment; believes the Court' s judgment of January
20, 1989, "is very clear and precise regarding the obligation of Honduras to
pay damages, which is to pay just compensation to the family oí the victim,
and nothing more" (underl ined in the original). Insofar as the benefi ts the
Commission believes should be paid to the wife of Saúl Godínez Cruz, the Gov­
ernment believes that such payment "is only admissible insofar as whatever
may be provided for by the system to which Mr. GODINEZ CRUZ may have been
affiliated." It asserts damages, 10s8 of earnings, and emotional harm are
inadmissible because their purpose "is not merely to compensate the GODI­
NEZ CRUZ family, buL.. to pay the expenses of the intense media campaign
waged against Honduras within and without the country by national and foreign
associations, and to pay the fees of lawyers and other professionals who co­
operated with the Commission in this case."

14. In reply to point 2 of the Court' s commun í ca tion
(supra 12), the Government submitted on May 19, 1989,
and resolutions containing the information requested.

of April 3, 1989
various documents

15. On that same date, in response to point
(supra 12), the Government submi tted a copy of
Saúl Godínez Cruz.

1 of that comrnunication
the birth certificate of
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16. In response to po í nt;s 2 and 9, the Government submitted the followíng
information on May 26, 1989:

a) Ce r t í f Loa t.í.on by the secre ta ry of the Genera! Tax Office
(Dirección General de Tributación) acco rd í.nq to wh í ch Mssrs.

MANFREDO VELASQUEZ RODRIGUEZ and SAUL GODINEZ CRUZ d i d not
file tax returns in 1979, 1980 and 1981.

b) Mortuary Tables CSO 1958 commutation va1ues at 7%, used by
the Superintendent of Banks and Insurance (Superintendencia
de Bancos y Seguros).

17. On that same date, in compliance with point 10, the Government sub­
mitted the fol1owing documentation:

l. Provisions on inheri tance upon
gifts, contained in Book 111 of
Honduras.

death and
the 1906

inter vivos
civil Code of

2. Regulatory provis ions of the Social Securi ty Law applicable
in Honduras when an insured person dies (Resolution No. 193,
December 17, 1971).

3. Provisions of the Fami1y Code:
from Marriage~ Informal On í.ons ,
ily ]?atrimony, Paternity and
(Decree No. 76~84).

Duties and Rights ar i s rnq
Economic Re1ationship, Fam­

Parent-Chi1d Relationship

4. Provisions of the Law of Military Social Securi ty (Decree
No. ·905).

5. Retirement Law for the Judicial Branch (Decree No. 114 of the
Natiohal Congress, May 5,1954).

6. Law of Retirement and Pensions :gor employees and Officials
of the Executive Branch.

7. Law of the National 1I1stitute of Social security for
Teélchers.

18. In reference to information requested but nQt yet submi t t ed , the Govern"'
ment stated on June 13, 1989 that it

••• has sent notes to var í ous institutions and onLy a few have
repLied; nevertheless, despite the difficulties, the documents we
have requested will be sent opportunely as they arrive.

Likewise, 1 also inform you that in re9ard to numbers 4, 5, and 6
of the note of the Honorable Court, 1UY Government believes it will
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be impossible to send certain documents which are very personal,
and , the re ñore , suggests that this information shou Ld be presented
by the Inter-American Commission o r by the legal representatives
of the plaintiffs against the State of Honduras.

19. Amici cur í ae pleadings were submitted by the Central American Assoc í «

ation of Relatives of the Detained-Disappeared (Asociación Centroamericana
de Familiares de Detenidos-Desaparecidos) and the following tweLve jurists:
Jean-Denis Archambault, Alejandro Artucio, Alfredo Etcheberry, ·Gustavo
Gallón Giraldo, Diego García sayán , Alejandro M. Garro, Robert re Goldman,
Jorge Mera, Denis Racicot, Joaquín Ruiz Giménez, Arturo Valencia Zea and
Eugenio Raúl Zaffaroni.

III

20. In accordance with resolutory point numbe r 6 of the judgmemt on the
meri ts entered on January 20, 1989, the Court must rule upon t he form and
amount of the compensatory damages the Government is obligated to pay to the
family of Saúl Godínez Cruz (Godínez Cruz Case, supra 2).

IV

21. The wri tten and oral arguments made to the Court show substantial dif­
ferences of opinion insofar as the scope, bases and amount of the compensa­
t í.on , Sorne arguments refer to the need to rely upon the internal law of
Honduras, or part of it, in determining or paying the indemnity.

22. Because of those disagreements and in orde r to implement t.he judgment
on the merits of January 20, 1989, the Court must now qefine the sGope and
content of the just compensation to be paid by the Government to the family
of Saúl Godínez Cruz.

23. It is a principle of international law, which jurisprudence has consid­
ered "even a general concept of law," that every violati<;m of an inter­
national obligation which results in harm creates a duty to make adequate
reparation. Compensation, on the other hand, is the most usual way of doing
so (Factory at Chorz6w, Jurisdiction, Judgment No. 8, 1927, P.C.l.J.,
Series A, No. 9, p. 21, and Factory at Chorz6w, Merits, Juogment NO. 13,
1928, P.C.I.J., Series A, No. 17, p. 29; Reparation for Injuries Suffered
in the Service of the united Nations, Advisory op í.n í on , l.C.J. Reports
1949, p. 184).

24. Reparation of harm brought about by the violation of an international
obligation consists in full restitution (restitutio in integrum), which
includes the restoration of the prior situation, the reparation of the con­
sequences of the violation, and indemnification for patrimonial and
non-patrimonial damages, including emotional harm.
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25. As to emotional ha rm , the Court holdsthat indemnity may be awarded
under international :lawand, in particular, inthe case of human rights vio,­
La t í on s , Indemnification must be based upon the p r í nc Lp Le s of equity.

26. Indemnification for human rights vio1ations is supported by interna­
tional instruments of a universal and regional character. The Human Rights
Cornmittee, created by the International Covenant of Civil and Political
Rights of the united Nations, has repeatedly called for, based on the
Optional Protocol,indemnifica tion f o r the violation of human rights re coq-'
n ized in the Covenant (see, for example, communications 4/1977; 6/1977;
11/1977; 138/1983; 147/1983;132/1982; 161/1983; 188/1984; 194/1985; etc.,
Reports of the HumanRightsColllmittee, united Nations). The European Court
of Human Rights has reached the same conc Lus Lon based upon Artic1e 50 of t he
Convention for the Protection of Human Rights and Fundamental Freedoms.

27. Article 63(1) of the American Convention provides as follows:

1. If the Court finds that there has been a violation o f a right
or f r eedom .pro t ectsed by this Convention, the Court shal1 rule that
the üljured party beensured the enjoyment of h í s right or free­
dom that waS violated. It sha11 also rule, if appropriate, that
the consequences of'the measure or situation that constituted the
breach of such right ot fteedom be remedied and that fair compen­
sation be paid to the injured party.

28. This Arti,c:Le does not re f e r to or Hmit the ability to ensure the
effectiveness of the meansof reparation availab1e under the internal law of
the State party responsib1e for the violation, so it is not; limited by the
defects, imperfections or deficiencies of nationa1 law, but functions
independently of I t.,

29. irhis implies that, in order to fix the co r.re spond í.nq indemnity, the
Court mu~trely 'upon the American Convention and the applicable principles
of international law.

v

30. The Córnmission and the attorneys maintain that, in implementing the
judgment, the Court should order the Government to take some measures, sueh
as the inVestigation ·df the facts re La bed to the InvoLunta'r y d i.aappearanc:
of SaúlGodínez Cruz; the pun Láhment; of those responsibie; a pub.l í,c state··
ment condemning that praetice; the revihdication of t he vietim, and other
similar measures.

31. Measllresof this type would constitute a part of tihe reparation of the
eonsequencesof the vib1ation óf tights or freedóllls and not a part of the
indemnity l' in accórdahce with Artiele 63 (1) of the Convention.
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32. However, in its judgment on the merits (Godínez Cruz Case, supra 2,
para. 191), the Court has already pointed out the Government u s continuing
duty to investiga te so long as the fate of a d i aappea r ed pe r son í s known
(supra 30). The duty to investigate í s in addition to the duties to pre­
vent involuntary disappearances and to pun i sh those directly responsible
(Godínez Cruz Case, supra 2, para. 184).

33. Although these obligations were not expressly í nco rpore t.ed into the
resolutory part of the judgment on the merits, it is a principIe of procedur­
al law that the bases of a jUdicial decision are a part oi the same. Con­
sequently, the Court declares that those obligations on the part of Honduras
continue until they are fully carried out.

34. Otherwise, the cour t unde r st.ands that the judgment on the meri ts of
January 20, 1989, is in itself a type of reparation and moral satisfaction
of significance and importance for the families of the vict~ms.

35. The attorneys also request the payment of punitive damages as part of
the indemnity, because this case involved extremely serious vio1ations of
human r í q ht s ,

36. The expression "fair compensation," used in Article 63 (1) of the Con­
vention to refer to a part of the reparation and to the "injured party," Ls
compensatory and not punitive. Although sorne domestic courts, particularly
the Anglo-American, award damages in amounts meant to deter or to serve as
an example, this pr í nc í.p Le is not applicable in í.nt.arna t í.onal, law at this
time.

37. Because of the foregoing, the Court believes, then, that the fair com­
pensation, described as "compensatory" in the judgment on the merits of Jan­
uary 20, 1989, includes reparation to the family of the victim of the mate­
rial and moral damages they suffered because of the invo1untary disappear­
ance of Saú1 Godínez Cruz.

VI

38. Having defined the scope and limitations of the fair compensation re­
fer red to in resolutory point number 6 of the judgment on the merits, the
Court now turns to the bases for the payment of the same.

39. In this regard, the attorneys ask for compensation for patrimonial dam­
ages within the concept of damages and inc1ude in the latter the expenses of
the family related t.o t.he investigation of the whereabouts of saú), Godínez
Cruz.

40. The Court cannot grant that request in the present oase. Though it is
theoretically correct that those expenses come within the definition of dam­
ages, they cannot be awarded in the instant case because they were not plead
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o r proven up oppo rcuneLy; No estimate o r proof of expenses related to the
investigation of the whereabouts of the victim was submi tted dur ínq the
t r í a L, Likewise, with regard to litigation expenses in bringing the matter
before the Court, the jU,dgment on the merits a Lr e ady denied an 'awa r d of costs
because there was no pleading to support the request (Godínez Cruz Case,
supra 2, para. 202).

41. The Gov,Únmeht argues that the compensation should be on the bas i s of
the most favorable treatment possible for the family of Saúl Godínez Cruz
under Hónduran law, which is that provided by the Law of the National Insti~

tute of SocialSecurity fo'r Teachers in the case of accidental doa t h, Ac­
cording to the Governmeht, the family would be entitled to a total of four­
teen thousand eight hundred sixty three lempiras and fifty cents, to which
it would contribute an additional amount to bring the compensation to sixty
thousand lempiras.

42. The Comm~ssion dbes not propose an amount, but rather asserts that the
compensation should include two elements: a) the greatest benefits that
Honduran legíslation allows nationals in cases of this type and which, ac­
cording to the Commission, are those granted by the Institute of Military
Pensions and b) a cash amount which should be set according to what is
provi~ed forby Honduran and international law.

43. The attotneys believe that the basis shouLd be the loss of earnings,
calculated' accordíng tO the í ncome tha t SaúlGodÍnez Cruz receí ved a t the
t íme of his kidnapping, a t the age of 32, and the poss ible promotions,
Christmas bonuses, allowances and other benefits he would have been entitled
to at re t í rement . Theycalculate an amounc which would be one million three
hundred éighty eight thousand eight hundred and eighty-seven lempiras. They
add to that thé tetirelllEmt benefits for ten years, according to life expect­
ancy in HOhduras for á petsori of that social class, calculated at six hundred
ninety four thousand f'ou r hund red twenty one lempiras, which gives a total
amount of two million eighty three thousand three hundred and eight lempiras.

44. The Court notes that the disappearance of Saúl GodÍnez Cruz cannot be
considered an accidental death fo r the purposes of compensation, given that
i t Ls t.he re sul, t of s.erious adts imputable to Honduras. The amount of com­
pensation cannot, therefore, be base~ upon guidelines such as life insurance,
bllt JlIl.1st be calculated as a 101313 of earhíFi<j s baaed UpOh the ihc:ome the vie­
tim would have receí ved up tó the time of his poss ible na tu r.aL death. In
that sense,' one can take, as ~ point of departure the salary that, according
to the ceitifiGatiqn of the Executive Director of the Personnel and Scales
Office of t.he Magistery, deperidanoy of the Ministry oi Education of Honduras
on March '::'3, 1989, Saúl GOdínez Cruz was recei"ing a t the time of h i s disap­
pearance (405 lempiras per rrí6hth) and calculate the amount he would have
received at the timé ó:1: his óbligatory retire~ent at the age of :;ixty, as
próV'ided by Attic:1e 69 0:1: the Dáw of the N'ational Institute of social Secur-
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ity for Teachers and which the Government itse1f considers the most f avo r r­

ab1e. At retirement, he would have been entitled to a pension unt i I his
death.

45. However, the calculation of the 10ss of earnings must consider two dis~

tinct situations. When the beneficiary of the indemnity is a victim who is
totally and permanently disabled, the compensation should include all he
failed to receive, together with appropriate adjustments based upon his prob­
able life expectancy. In that circumstance, the only income for the victim
is what he would have received, but will not receive as earnings.

46. If the beneficiaries of the compensation are the family members, the
situation is another. In principIe, the family has an actual or future pos­
sibility of working or receiving income on their own. The children, who
shoul.d be guaranteed the possibility of an education which might extend to
the aqe of twenty Uve, could, for example, begin to work at that time. It
is not correct, then, in these cases, to adhere to rigid criteria, more ap­
propriate to the situation described in the above paragraph, but rather to
arrive at a prudent estimate of the damages, given the circumstances of each
c ase ,

47. Based upon a prudent estimate of the possible income of the victim for
the rest of his probable life and on the fact that, in this case, the com­
pensation is fo r the exclusive benefit of the family of Saúl Godínez Cruz
identified at trial, the Court sets the loss of earnings in the amount of
four hundred thousand lempiras to be paid to the wife and to the daughter of
Saúl Godínez Cruz as set out below.

48. The Court must now consider the question of the indemnification of the
moral damages (supra 25), which is primarily the result of the psycholog­
ical impact suffered by the family of Saúl Godínez Cruz beca use of the vio­
lation of the rights and freedoms guaranteed by the American Convention,
especially by the dramatic characteristics of the involuntary disappearance
of persons.

49. The moral damages are demonstrated by expert documentary evidence and
the testimony of Dr. Federico Allodi (supra 11), psychiatrist and Profes­
sor of psychology at the University of Toronto, Canada , According to his
testimony, the above doctor examined the wife of Saúl Godínez Cruz, Mrs.
Enmidida Escoto de Godínez and his daughter, Emma Patricia Godínez Escoto.
According to those examinations, they had symptoms of fright, anguish, de­
pression and withdrawal, all beca use of the disappearance of the head of the
family. The Government could not disprove the existence of psychological
problems that affect the family of the victim. The Cou r t, finds that the
disappearance of Saúl Godínez Cruz produced harmful psychological impacts
among his immediate family which should be indemnified as moral damages.

50. The Court believes the Government should pay compensation for moral
damages in the amount of two hundred and fifty thousand lempiras, to be paid
to the wife and daughter of Saúl Godínez Cruz as specified below.
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VII

51. The Court now determines how the Government is to pay compensa t í.on to
the family .of Saúl Godínez Cruz.

52. Payment of the s íx hund red and fifty t.housand lempiras awarded by the
Court mustbe carried outwithin ninety days f rom thedate of notification
of the judgment, freefrom any tax that mighteventually be considered ap~

plicable. Nevertheless, the Government may pay insixequal monthly install­
ments, the first being payabLe within ninety days and the reminder in suo­
cessive mont.hs, In thiscase, thebalance shall be í norement.ed by the ap­
propriate interest, which shallbe at theinterestrates current at that mo­
ment in Honduras.

53. One-fourth of the indemnity isawarded to the wife who shall receive
that sum directly. 'Fheremaining three-fourths shall be for the daughter.
with the tunos f rom theawardto the daughter, a trust f und shall be set up
in the Centr(il Bank of HondUras under the most favorable conditions permit­
ted by Honduran bank ínq practice. The daughter shall rece ive monthly pay­
ments from thistrustfund, and a t the age of twenty-five shall recei ve the
totallityofthe capital.

54. 'FheCourtshallsupervise the ill\plementation ofthecompensatory dam~

aqes atall of ltS·. stages. The case shall be closed when the Government has
fully complied withthe instant jUdgment.

VIII

55 • THEREFORE ,

TBECOURT,

Unanimously

1. Awards six hl,lndr'ed and fifft.ythou$and lempita$ incornpensa tory damages
to bepaidtothe f:amUy of Saú¡Godínéz Cruz by the St(ite of Honduras.
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nnanimously

2. Decides that the amount of the award co r r e spond Lnq to the wife of Saúl
Godínez Cruz shall be one hundred and sixty-two thousand and five hundred
lempiras.

Unanimously

3. Decides that the amount of the award co r r e spond í.nq to the daughter of
Saúl Godínez Cruz shall bo four hundred and eighty se ven thousand five hun­
dred lempiras.

Unanimously

4. Orders that the form and means of payment of the indemnity shall be
those specified in paragraphs 52 and 53 of this judgment.

Unanimously

5. Decides that the Cou r t; shal.L supervise the indemnification ordered and
shall close the file only when the compensation has been pqid.

Done in Spanish and io English, the Spanish text being authentic, at the seat
of the Court in San José, Costa Rica, this twenty-first day of July, 1989.

(s) Héctor Gros-Espiell
Presideot

(s) Héctor Fix-Zamudio

(s) Pedro Nikken

(s) Rigoberto Espinal-Irías

(s) Manuel E. Ventura-Robles
interim Secretary

(s) Rodolfo E. piza E.

(s) Rafael Nieto-Navia

Judge Thomas Buergenthal was unable to participate in the preparation and
signing of the judgmeot because of reasons of hea~th.



APPENDIX VII

PRESENT STATUS OF THE AMERICAN CONVENTION ON HUMAN RIGHTS

AMERICAN CONVENTION ON HUMAN RIGHTS
":pACT OF SAN JOSE, COSTA RICA"

Concluded at San José, Costa Rica on November 22, 1969, at the
Inter-American Specialized Conference on Human Rights

Entered into force on July 18, 1978

DATE OF DEPOSIT OF DATE OF ACCEPTANCE
SIGNATORY DATE OF INSTRUMENT OF RATI- OF JURISDICTION OF
COUNTRIES SIGNATURE FICATION OF ADHERENCE THE COURT

Argentina 02/II/84 05/IX/84 05/IX/84
Barbados 20/VI/78 05/XI/81
Bolivia 19/VII/79
Chile 22/XI/69
Colombia 22/XI/69 31/VII/73 2l/VI/85
Costa Rica 22/XI/69 08/IV/70 02/VII/80
Dominican Rep. 07/IX/77 19/IV/78
Ecuador 22/XI/69 28/XII/77 24/VII/84
El Salvador 22/XI/69 23/VI/78
Grenada l4/VII/78 l8/VII/78
Guatemala 22/XI/69 25/V/78 09/III/87
Haití 27/1X/77
Honduras 22/X1/69 08/IX/77 09/X1/8l
Jamaica 16/IX/77 07/VIII/78
México 24/III/8l
Nicaragua 22/XI/69 25/IX/79
Panamá 22/XI/69 22/VI/78
Paraguay 22/XI/69 24/VUI/89
Perú 27/VII/77 28/VII/78 41/ 1/ 81
Suriname 12/XI/87 12/XI/87 12/XI/87
United States OI/VI/77
Uruguay 22/XI/69 19/IV/85 19/IV/85
Venezuela 22/XI/69 09/VIII/77 24/VI/81



ADDITIONAL. PROToCOL TO· THE
HUMAN RIGHTS INTBE

SOCIAL AND CULTURAL RtGHTS
"PROTOCOL OF SAN SALVADOR"

ON

signed at Sah Sal'lt'ador" El Salvador,. Oh Ndvembel;' 17, 1988 a t
the Eighteehth Reg111aJ! Sessi'on of the General Assembly

ENTRY INTO FORCE: When e]¡éven States have deposited their
instrumenté 6f ratifida'tioh o r acce'ss Ion,

respective

DEPOSITQRY:

TEXT:

UN REGISTAATIONf

OAS Genet'al Secret.aríat
ta,ti. fica t ións), •

OAS 'l'reati series, No. 69.

(Ori<jcinal instrument and

SlGNATORX, GOUN'l;'RIES

l\rg,étl.'-t,>i1ñ'a!il.1".' ,l-." ." ti; .- .'.;'¡¡ .' .' .' fi' • .- iit .' fié .~ ' ..

Bol f.v"i a~.' .. o" ..... ' o" e"O ti' .' ••" ." .,- .' .' ca d" ." .' .'.' : ..

Costa': Rlc a.,. el ...' ...' ... fi,' • ..- • o' " .' .' • ti .. ti .' ..

Dófuih ican Repul:Hic .
EoUador .... 8' ......... 'O' .' .' .. ti ....': .' lit' .".'.' ' " ,. .'

El S:álVádór. fi' o" • .,: .' ••' .' .. o' .' ....' '.' ti ti·.'
Guat.éll1ál a', o' ...' .- ,,' .' .' ••-' .'- .' .. Oo' ••- .,: fié •. " " ..

Haití.~ ••••••• ~.i'-.~~~i•• ~.'~~~.',~.

M.e'xico, o' o' ti • '" e ' .' .'e tio' .' ••' fj- o' .' ....' ~- tf o' .' tí' • ti' '"

Nicata~uá•• ~'.~~~:~~J-~~~'i_~j~~~~~~~

Pánama.".- f¡' .' ••'.' eJ' .' .' ••••; .' ti-- ." .' .' o" .' .' i; .' ..

p'a-rag'u;aY. o' .' ti ••' ...' .- .' tii .' ti •••- .' .lo' ....' •

Perú>,,;., .-.•' ,¡ • .; ~ "'.'.'.-:' ti .". ti'" .'-~- ' ti .' eI: .. off .'

urugüa'y ... ti .. «« .; ." lit ••••' ...' • ,; .' ...... o' ... "

1; Ven:é':l;-uela::., .. ii"" .'" d"~' ~---- o'¡".,,,., .. 0:".- ..o' .. ~'.

QE:PO$I'J;' Q}}'l'A'l'IFICATION

AH óf thé Sta tes on the ábove Ust signed Ehe Protocol on NovelIlber 11,
1988, with 'Ene excéptión df Ehe óneS p6:l.ntéd out: by notes.

J./ V~J'l'ézhé)..ª:.

Signéd oh Jántiary 27, i9S9, át Ene Général Secretaríat óf the OAS.
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