Slavery in International Law

Of Human Exploitation
and Trafficking

Jean Allain

MARTINUS

NIJHOFF

PUBLISHERS

LEIDEN - BOSTON
2013



CONTENTS

Preface : B S S SRR AR xi
Acknowledgments... Jxiii
Introduction \ T —— sl
1. Of Slavery and the Law of Nations 9
From Ancient to Modern " 12
International Law during the Age of Discovery... 20
Conclusion. R 53
2. The Slave Trade ... % 57
Towards Abolition of the Slave Trade .58
Abolition of the Slave Trade in the Nmeteenth Century........................ 64
Abolition of the Slave Trade in the Twentieth Century.......ccourssrrenrens 75
The 1926 Slavery Convention........... ; e
The United Nations International Law Commlssmn .......................... 83
The 1956 Supplementary Convention...... . 88

The 1958 Convention on the High Seas and the 1982
Law of the Sea Convention 95
Conclusion 104
3. Slavery... .105
The Legislative Hlstory of the Deﬁmtlon of Slavery .............................. 109
The Content of the Definition of Slavery .... “ 117
“The Powers Attaching to the Right of Ownershlp w123
Conclusion..... .. S 141
4. Servitude or Institutions or Practices Similar to Slavery........... 143
Providing Clarity to Servitude 145
‘Servitudes’ 159
The Conventional Semtudes 162
Debt Bondage .166
SETTAOTIL ovveverrivssemssnerensrosssrersssmassensssssosarsarspessessssssssssassass sessmssssssssenrasnssstsssass 176
Servile Marriage ... w184




viii CONTENTS

Bride Purchase.....ococvvvereenaen.

Wife Transfer...

Widow Inheritance......

Child Trafficking.......
Conclusion......

5. Forced or Compulsory Labour ...

Contextualising Forced Labour.. G angesprasserense

The Evolution of Forced or Compulsory Labour oI L R——

.203

e 204

1926 Slavery Convention .
1930 Forced Labour Convention ...

Article 2(1) — Forced or Compu]sory Labour

212
213

-5 &

218

Article 2(2) — The Exceptions to Forced or Compulsory Labour...

Article 2(2)(a) — Military Service...

(
Article 2(2)(b) and (e) — Civic Obligations
Article 2(2)(c) — Penal Labour..............

Article 2(2)(d) — Emergencies ....................

224

.226

229

231

1957 Abolition of Forced Labour Convention ...
Article 1(a) — Means of Political Coercion....

Article 1(b) ~ Method of Economic Development ...................

Article 1(c) — Means of Labour Discipline................

234

w235

Article 1{d) — Punishment for Strikes.
Article1(e) —
Forced or Compulsory Labour As a Jus Cogens Norm"
Conclusion

Means of Discrimination i

w230

241

242
244

245

e 246

6. Enslavement

The Evolution of Enslavement in Internatlonal Cnmmal Law
The International Law Commission

International Criminal Tribunal for the Former Yugos]awa.

Enslavement and the Statute of the International Criminal
Court.... S,

Similar Depnvatrons of leerty .....

Trafficking in Persons ........

Special Court for Sierra Leone............

Conclusion .....eeveseesenes . rerreere s sanasneearaens

7. Forced Marriage: Slavery Qua Enslavement and the Civil War
in Sierra Leone

w254

o

257

..262

267

272

270
...285

..289
21

293

CONTENTS

Sierra Leone...
The Brima Case and Slavery As Forced Marnage

Forced Marriage As Slavery.....
Servile Marriage in War and Peace

Conclusion.

8. Of the Removal of Organs, Prostitution and the Regime of

TrAfACKITIE o.cvvivirmrsersssssmsrssee s ssssssss s ssnssssssees 325
Trafficking in Persons for the Removal of Organs i 326
The Evolution of the Regime of Trafficking..........ccoeemmsssssnssrersnscreenns 340
‘Exploitation of the Prostitution of Others or Other l"orms

of Sexual EXploitation’....mmersesssssssnrssssssssssssseens 346
The Overall Definition of Trafficking in Persons 350
The Legal Regime of Trafficking ... 359
Conclusion....... T 368

Appendices
1. 2012 Bellagio-Harvard Guidelines on the Legal Parameters

Of Slavery s 371
2. The 1926 Slavery Convention. . .379
3. The 1930 Forced Labour CONVeNtion.....msmsssissssissssssssssnssssssssins 384
4. The 1956 Supplementary Convention on the Abolition of

Slavery, the Slave Trade and Institutions and Practices

Similar to Slavery........ s e 398
5. The 1957 Abolition of Forced Labour Conventlon . .406
6. 2000 Protocol to Prevent, Suppress and Punish Trafﬁckmg in

Persons, Especially Women and Children. Supplementing

The United Nations Convention against Transnational

Organized Crime.......cooouwreumsusssee. w10

Index........... . erereneenenenssasases 423




