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A. Introduction

The Inter-American Court of Human Rights has proven a particularly active defender of
human rights in Latin America. The Court has developed an innovative and creative
jurisprudence with respect to all kinds of human rights violations, including forced
disappearances, extrajudicial killings, violations of indigenous peoples' rights or those of
undocumented migrants.' Legal scholars have praised the Inter-American Court for its
effective protection of human rights2 and even the International Court of Justice has
drawn on the judgments of the Inter-American Court. 3  The Inter-American Court has,
however, also been criticized for adopting an overly broad standard of review, exceeding
the competences conferred on it in the American Convention on Human Rights (ACHR,
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I See generally on the jurisprudence of the Inter-American Court of Human Rights (Inter-American Court, IACtHR)
LAURENCE BURGORGUE-LARSEN & AMAYA OBEDA DE TORRES, LES GRANDES DECISIONS DE LA COUR INTERAMERICAINE DES DROITS DE

L'HOMME (2008).

2 See, e.g., Pla Carazo Ortiz, El sistema interamericano de derechos humanos: democracia y derechos humanos
como factores integradores en Latinoamerica, in: aINTEGRACiON SURAMERICANA A TRAVES DEL DERECHO? UN ANALISIS
INTERDISCIPLINARIO Y MULTIFOCAL, 231 (Armin von Bogdandy, Cisar Landa Arroyo & Mariela Morales Antoniazzi eds,
2009); see also Laurence Burgorgue-Larsen, El Sistema Interamericano de Proteccion de los Derechos Humanos
entre Clasicismo y Creatividad, in: INTEGRACION SURAMERICANA A TRAVES DEL DERECHO? UN ANALISIS INTERDISCIPLINARIO Y

MULTIFOCAL, 311 (Armin von Bogdandy, Cisar Landa Arroyo & Mariela Morales Antoniazzi eds, 2009).

3 The Inter-American Court's interpretation of the right to information on consular assistance as an individual
right of arrested persons adopted in the advisory opinion Right to Information on Consular Assistance (Inter-Am.
Court H.R., The Right to Information on Consular Assistance in the Framework of the Guarantees of the Due
Process of Law, Advisory Opinion OC-16/99 of 1 October 1999, Series A, No. 16) was subsequently confirmed by
the ICJ in the LaGrand and Avena cases (LaGrand (Germany v. United States), Judgment of 27 June 2001, ICJ
Reports 2001, 466; Avena and other Mexican Nationals (Mexico v. United States), Judgment of 31 March 2004, ICJ
Reports 2004, 12). See also the ICJ's reference to the IACtHR in Ahmadou Sadio Diallo (Republic of Guinea v.
Democratic Republic of Congo, Judgment of 30 November 2010, para. 68.
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Convention) 4 and for its detailed reparation orders which encroached on the states'
internal domestic affairs.s Put differently, the Court was blamed for being a too active
judicial lawmaker. It has therefore been suggested that the Inter-American Court would be
well advised to pay more attention to national sovereignty and the consent of the regional
community of states when exercising its adjudicative function.

In the extensive use of its powers, the Inter-American Court considerably draws on the
competences attributed to it in the ACHR. The Court dynamically interprets the rights
contained in the Convention, often widening their scope of protection.7  It also finds
innovative ways of implementation and enforcement. These measures aim at ensuring
that a state's human rights obligations are effectively implemented and give maximum
effect to the ACHR. However, this dynamic has led to the Court's jurisdictional
competence developing a life of its own which, at times, hardly finds a legal basis in the
Convention. Moreover, the Inter-American Court has considerably restricted the scope of
action of national institutions and domestic authorities in order to optimize the protection
of human rights. This makes it a particularly interesting example in the broader
perspective of this project on "lawmaking by international courts."

The Inter-American Court's proactive role with respect to a crucial Latin American legacy is
especially telling: The passing of amnesty laws and decrees has shielded perpetrators of
grave human rights violations from prosecution. The Court developed some of its most
innovative and far-reaching approaches to the effective protection of human rights in its
amnesty jurisprudence. The Inter-American Court-adopting a radically monist approach
to the relationship between international and national law-gave direct effect to its
judgments, determined that national laws lacked legal effects, and also obliged domestic
courts to engage in a form of decentralized conventionality control (control de
convencionalidad), whereby the domestic courts are prohibited from applying national
laws which violate the ACHR.

4 See, e.g, Gerald Neumann, Import, Export and Regional Consent in the Inter-American Court of Human Rights, 19
EJIL 101 (2008).

s See James L. Cavallaro & Stephanie E. Brewer, Reevaluating Regional Human Rights Litigation in the Twenty-First
Century: The Case of the Inter-American Court, 102 AJIL 768, 824 (2008). See, e.g., Miguel Castro-Castro Prison v.
Peru where the Inter-American Court directed the Peruvian state to inscribe the names of prisoners associated
with the Sendero Luminoso who had died in politically motivated attacks on a national monument which
provoked a public outcry. (Inter-Am. Court H.R., Miguel Castro-Castro Prison v. Peru, Merits, Reparations and
Costs, Judgment of 25 November 2006, Series C, No. 160, para. 3.)

Neumann (note 4).

See infra section C.III.

See generally on the Inter-American Court of Human Rights SCOTT DAVIDSON, THE INTER-AMERICAN COURT OF HUMAN

RIGHTS (1992); BURGORGUE-LARSEN & UBEDA DE TORRES (note 1); LAURENCE BURGORGUE-LARSEN & AMAYA OBEDA DE TORRES,

THE INTER-AMERICAN COURT OF HUMAN RIGHTS. CASE LAW AND COMMENTARY (forthcoming 2011).
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This dynamism seems to be particularly necessary in the Latin American context of serious
human rights violations, weak national institutions and fragile democracies. However, the
restrictions that the Inter-American Court imposes on domestic authorities also raise
questions concerning the delimitation of an international court's competence vis-A-vis
domestic decision-making and the states' consent to such interference. In addition, the
Inter-American Court needs the cooperation of national institutions, especially courts, to
implement and enforce its judgments. The reactions of domestic actors and their
acceptance of the Inter-American Court's jurisprudence are thus crucial.

This contribution will examine the lawmaking role of the Inter-American Court and its
inherent tension with democratic self-determination. This will be done with special focus
on the Court's jurisprudence on national amnesty legislation, which provides for impunity
in cases of grave human rights violations. After a brief overview of the Court's role in the
Inter-American system for the protection of human rights (part B), the Court's exercise of
its judicial functions will be scrutinized with special focus on its amnesty jurisprudence
(part C). It will be argued that the Inter-American Court considerably expands the
competences originally attributed to it in the ACHR. It is against this background that the
reception of its amnesty jurisprudence at the national level will be examined and evaluated
(part D). Part E concludes.

B. Functioning and Jurisdiction of the Inter-American Court of Human Rights

The Inter-American Court of Human Rights is, together with the Inter-American
Commission on Human Rights, the main institution which was created by the Organization
of American States (OAS) for human rights protection. Comparable to the European
system before the entry into force of Protocol No. 11 to the European Convention on
Human Rights, it is a two-track system, where the quasi-judicial Commission acts as first
instance for victims of human rights violations. Where a state has accepted the jurisdiction
of the Court in accordance with Article 62 ACHR, the Court acts as "second instance,"
issuing binding decisions on cases submitted to it by the Inter-American Commission or the
affected state. Exercising jurisdiction over twenty one of the thirty five OAS member
states,9 the Inter-American Court might more appropriately be called the "Latin American
Court of Human Rights," as neither the United States nor Canada has ratified the ACHR.

The states which have recognized the IACtHR's jurisdiction are Argentina, Barbados, Bolivia, Brazil, Chile,
Colombia, Costa Rica, the Dominican Republic, Ecuador, El Salvador, Guatemala, Haiti, Honduras, Mexico,
Nicaragua, Panama, Paraguay, Peru, Suriname, Uruguay and Venezuela. (As of June 2010, status of ratifications,
available at: http://www.oas.org/juridico/spanish/firmas/b-32.html.)

2011]1 1205

HeinOnline  -- 12 German L.J. 1205 2011



German Law Journal

The ACHR is the major source of human rights obligations in the region of the Americas.' 0

The Convention also sets forth the competences attributed to the Inter-American Court."
The Court is composed of seven judges who are elected for terms of six years, with the
possibility of one re-election, by the absolute majority of state parties to the ACHR.12
Eminent (human rights) lawyers, such as Antinio Augusto Cangado Trindade and Thomas
Buergenthal, have been appointed as judges and also presided over the Court.' 3

The Inter-American Court is not a permanent court but holds sessions at least twice every
year.14 In addition to exercising jurisdiction over contentious cases, including the
competence to interpret its own judgments, the Court may also issue advisory opinions at
the request of the Inter-American Commission, other organs of the OAS, and OAS member
states. Furthermore, on the basis of the interpretation of its own mandate, the Inter-
American Court retains the competence to supervise the execution of its judgments. s

The Inter-American Court's proactive role as human rights defender and the fundamental
importance given to its judgments stand in contrast to the number of cases it has decided
so far. Especially in its early days, very few cases reached the Court. Although the Inter-
American Court was established in 1979, it decided its first contentious case-Velasquez
Rodriguez v. Honduras -only in 1989. The average caseload in the period 1989-2000

10 The ACHR is ratified by 24 states. Grenada, Jamaica and Dominica have ratified the ACHR but not submitted to
the jurisdiction of the Court. (See id.)

" See Arts 61-65 ACHR.

12 Arts 52-54 ACHR; Arts 4-9 of the Statute Inter-American Court of Human Rights.

13 Antonio Augusto Cangado Trindade (Brazil) acted as judge from 1995 to 2006; Thomas Buergenthal (United
States) from 1979 to 1991. As of June 2010, the members of the Court were Rhadys Abreu Blondet (Dominican
Republic, Ambassador with human rights portfolio); Leonardo A. Franco (Argentina, Professor for Human Rights
Law at the National University of Lanus); Margarette May Macaulay (Jamaica, Attorney at Law at private practice);
Diego Garcia-Sayin (Peru, President of the IACtHR, General Director of the Comision Andina de Juristas); Manuel
E. Ventura Robles (Costa Rica, Vice-President of the IACtHR, inter alia former member of the Costa Rican foreign
service); Alberto P~rez P~rez (Uruguay, Professor for Constitutional Law and Public International Law at the
Universidad de la Republica in Montevideo) and Eduardo R. Vio Grossi (Chile, Professor for Public International
Law at the University Diego Portales and the Academia Diplomdtica de Chile "Andres Bello"). See Website of the
Inter-American Court of Human Rights, available at: http://www.corteidh.or.cr/composicion.cfm.

14 Art. 22 Statute of the Inter-American Court of Human Rights; Arts 11, 12 Rules of Procedure of the Inter-
American Court of Human Rights.

1s See Art. 63 Rules of Procedure of the Inter-American Court of Human Rights. The ACHR does not designate a
body to supervise the execution of the Inter-American Court's judgments, but merely provides that the Court
should indicate those states which have not complied with its judgments in its annual report to the OAS General
Assembly (Art. 65 ACHR).

16 Inter-Am. Court H.R., Veldsquez Rodriguez v. Honduras, Compensatory Damages (Art. 63(1) ACHR), Judgment of
21 July 1989, Series C, No. 7.
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