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Foreword

This volume contains the English version of the second part of the »Basic Ques-
tions of Tort Law« project, which was financed by the Austrian Science Fund
(Fonds zur Forderung der wissenschaftlichen Forschung, FWF). While the first volume
»Basic Questions of Tort Law from a Germanic Perspective« (2012) discussed the
basic questions from the perspective of German-speaking countries, this second
volume provides the responses to these discussions from representatives of seven
legal systems, as well as comparative conclusions. In selecting the seven legal sys-
tems, care was taken to ensure that the European legal families were represented;
since the Eastern Members of the European Union, on the one hand, are not a unit
in this sense and, on the other hand, offer the most recent codifications, two legal
systems from this region were chosen. The USA supplies an influential source of
ideas and its common law departs considerably from the common law found in
Europe; therefore, it made sense to include it. Japanese law, in turn, is taken as
an Asian counterweight, which in this case is of especial interest to Europe as it
contains European ideas interwoven tightly with independent developments. The
diversity of the legal systems selected provided a broad basis for comparative law
discussions yet at the same time maintained a feasible range.

The national particularities are also reflected in the approach taken by the
country reporters: the presentation and style of arguments are very different and
this helps give the reader insights into the ideas behind the respective legal sys-
tems. Readiness to discuss the ideas presented in the first volume in detail is by
no means uniform, thus also displaying cultural differences. Drafting the com-
parative conclusions was of course considerably more difficult given the great
variety displayed by the country reports, but this undoubtedly made it much more
interesting; it meant, however, that the individual legal systems were not always
given the same degree of consideration. This inequality was, moreover, increased
by the fact that not all reports could be analysed at the same time: some reports
unfortunately arrived later than planned and due to the significant delays, work
on the comparative conclusions had to begin before all of the country reports
were delivered in order to keep the delay in completing the project within an
acceptable timeframe.

In the comparative conclusions, I have tried to include ideas from the legal
systems represented in the study and find starting points for the discussion on
the further development of the legal systems and their harmonisation. In the
final concluding remarks it was of course impossible to go into all the valuable
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ideas presented in the country reports or indeed into all of the important basic
questions. Thus, the selection of issues discussed in more detail may seem some-
what arbitrary; however, above all I tried to pick up on ideas that as yet have not
been discussed very often and relate to basic questions - legal policy included.
The country reports contain many more treasures, waiting to be discovered by
comparative law scholars and theorists.

The ideas for discussion which I present are directed not only to those who
work towards aligning laws, but also to legislators, courts and academics at na-
tional level, with the aim of promoting continued national developments and also
a gradual convergence of legal systems from within. I am convinced that the com-
prehensive, thought-provoking country reports will also supply a rich source for
the work of lawyers working in the field of comparative law.

It must be noted that this volume always refers to the English version of the
»Basic Questions of Tort Law from a Germanic Perspective«, as this served as the
basis for the project. I also want to emphasise that the comparative conclusions,
despite their length, are of course by no means capable of reproducing the con-
tents of the detailed country reports either fully or even adequately. In order to
gain real insight into the individual legal systems and their framework of ideas, it
is therefore imperative to read the country reports.

It was only possible to realise this project due to the help of many others.
Thanks are due first to the Austrian Science Fund (Fonds zur Férderung der wissen-
schaftlichen Forschung), which provided the necessary funding. Then of course
hearty thanks are due above all to the country reporters, who undertook so much
to break into the rather foreign system of the German legal family and who fre-
quently had to struggle with their already excessive workloads while writing their
responses. I owe much gratitude to my staff at the European Centre of Tort and
Insurance Law, Edina Busch-Téth, Donna Stockenhuber, Kathrin Karner-Strobach
and Vanessa Wilcox, for their reliable and dedicated handling of the project and
the manuscript; Ms Vanessa Wilcox was also kind enough to produce the index.
Special thanks also go to Ms Fiona Salter-Townshend for her competent transla-
tions of the Japanese report and the comparative conclusions. The publisher, Jan
Sramek, and his team have once again executed the publication so intensively and
professionally that it was a pleasure to work with them.

Vienna * Graz, April 2015 Helmut Koziol
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CHAPTER 1

Basic Questions of Tort Law from
a French Perspective

OLIVIER MORETEAU

Part 1 Introduction

I. The victim’s own risk and shifting of the damage

The idea that everyone must bear his own general risk of life might appear in
philosophical literature but not as the starting point of a commentary on French
tort law. No French book dealing with tort law would start by saying that, in prin-
ciple, the victim of damage must bear the consequences of it. Classical studies
feature an actor-based approach: I am liable only when at fault, when having done
something wrong or illicit (neminem laedere). Planiol started directly with fault
(faute) and went on to cover cases of no-fault based liability. However, he also
wrote: »Since fault is an act contrary to law (illicit) an important consequence re-
sults: if I have the right to do a given act, I am not at fault for having accomplished
it; and if I have the right to abstain, I am not at fault for having omitted to do so. It
follows that I owe nothing to anybody; no matter what damage any action or inac-
tion may have caused to another«’. Simply turn this around and it is another way
of saying that, as a rule, victims must bear their own losses.

Koziol writes: »However, it is apparent that in today’s society there is an in-
creased perception - fuelled by certain unrealistic political >land of milk and
honey« delusions - that the individual can be cocooned away from all risks; that
someone else is always responsible for any damage the individual suffers, and

1 M. Planiol, Traité élémentaire de droit civil, vol II/1, for English translation see also Louisiana
State Law Institute (1959) no 870, 476.
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thus each victim’s loss must always be covered. However, this overlooks the unde-
niable fact that compensation to the victim does not eliminate the damage from
existence but merely passes it on to someone else, hence the damage is merely
shifted and someone else suffers a loss by having to cover it<.

This is certainly true from a pure tort law perspective although, at the end
of the day, much of the damage ultimately stays with the victim. However, when
torts intersect with insurance and socialisation of risk, we may talk about shift-
ing the cost of compensation, the damage remaining with the victim. The insured
risk is diluted to be borne by all those insured, including the compensated victim.
The same applies to social security with the socialisation of risks. As to the »land
of milk and honey« delusion, the French are convinced that society works better
when its members agree to share and equalise the burden of risk and adopt a soli-
darity model. This is a political choice that has proved sustainable at least in the
past generation or two. Writing this does not involve condoning all excesses of
French tort law, which will be pinpointed in the pages to come.

Contemporary ideas have developed the concept that bodily integrity and
some other personal interests, such as property rights and personality rights,
must be guaranteed. This victim-based approach® has pushed towards the devel-
opment of strict liability, which invaded many areas of French law in the 20th cen-
tury, for instance when the damage in question is caused by a thing or in case of
road traffic accidents, to cite the most famous examples.

Meantime, the generalisation of universal social security coverage makes it
possible for every victim of an accidental personal injury to access free or inex-
pensive medical care, not leaving a great deal of damage uncompensated. The
fact that social security may recover against a tortfeasor is largely a matter of in-
difference to the victim, who receives minimal compensation anyway. Also, most
belongings are protected by first-party insurance, third-party insurance, or a com-
bination of both, recourse actions by insurance companies being invisible to the
victim. To say that, as a rule, victims must bear their own losses is certainly true
in tort law, but looking at things from the broader perspective of compensation of
victims, it seems that in France the principle tends to become the exception.

Civil liability is not perceived as a restriction of liberty of action, France having
largely moved from retributive justice to distributive justice. The self-proclaimed
pays des droits de ’homme (country of human rights) has become a pays des droits
acquis (a land of entitlements). It is widely accepted that a portion of insurance
premiums feed compensation funds for victims of uninsured car drivers, insolvent

2 H. Koziol, Basic Questions of Tort Law from a Germanic Perspective I (2012) no 1/2.
3 B. Starck, Essai d’une théorie générale de la responsabilité civile considérée en sa double fonc-
tion de garantie et de peine privée (doctoral dissertation Paris 1947).
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criminal offenders or terrorists, and that the compensation of victims of disasters
is a matter of national solidarity”.

Tort law is not seen as having the prevention of damage as its primary aim®.
Though not denied to tort law, this preventive function tends to be associated
with criminal law. The tightening of strict liability for road traffic accidents by
the law of 1985 may result in the severely drunk pedestrian collapsing on the road
being compensated by the careful driver (naturally at the expense of his insur-
ance, meaning at all the expense of all likewise insured). However, speed limits
are strictly enforced, driving under intoxication is severely punished, and road in-
frastructure has greatly improved, causing the number of fatalities and the dam-
age caused by automobile accidents to drop dramatically, making French roads
safer than they have ever been, in spite of ever-increasing traffic.

II. An insurance-based solution instead of
liability law?

Universal insurance coverage does not necessarily induce carelessness. With the
system of bonus-malus imposed by the Code des assurances, reckless drivers end
up paying significantly higher premiums, whilst a careful driver with no accident
liability on record may see his or her premium reduced by half. Flood victims
may be compensated and yet the uninsured deductible will go up after every sub-
sequent flood until local authorities adopt a prevention of risk plan, creating an
incentive for residents to move to safer grounds or to pressure the local authori-
ties to dredge the river or improve the levee system®. Similar rules exist to limit or
exclude insurance coverage for those who build in special danger zones in case of
technological disaster’.

True, social security and insurance never cover the whole loss, but tort law only
does this for the wealthy, who can afford to cushion their loss until they receive
so-called full compensation, albeit at the cost of non-recoverable lawyers’ fees’.

4 O. Moréteau, Policing the Compensation of Victims of Catastrophes: Combining Solidarity and
Self-Responsibility, in: W.H. van Boom/M. Faure (eds), Shifts in Compensation between Pri-
vate and Public Systems (2007) nos 39 and 44.

5 See A.-D. On, Prevention and the Pillars of a Dynamic Theory of Civil Liability: A Comparative
Study on Preventive Remedies (LL.M. Thesis, Louisiana State University, Baton Rouge, 2013).

6 Moréteau in: van Boom/Faure (eds), Shifts in Compensation between Private and Public Sys-
tems no 64.

7 Idem at no 63.

8 Art 700 Code of Civil Procedure allows litigants to request recovery of lawyer’s fees, a matter

which is then left to the court’s discretion. The winner has a chance of recovering part of the
fees, but France does not have a »loser-pays-all« system.
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The French social security system may go broke, but there is no empirical evi-
dence that this will be on account of accidents. It may instead be due to a combi-
nation of maladministration and soaring medical costs. As to the insurance indus-
try, it remains a vibrant sector of French economic activity, strongly present and
visible on the global scene, whilst premiums remain affordable for most users.

Nobody in France would dispute that fair compensation of damage must com-
bine insurance and tort law solutions, and that mechanisms must be in place to
avoid situations where victims have to wait months or years for the uncertain out-
come of a law suit to receive compensation, at least in common cases of personal
injury and damage to property. Regarding personal injury and damage to property,
delay in mitigating the damage is more often caused by the financial inability of
the victim to take reasonable steps in view of suitable and timely medical treat-
ment or fixing or replacing the property. Not surprisingly, the doctrine of mitiga-
tion of damage flourishes in legal systems where social welfare is less developed.
Though French scholars today consider it reasonable to introduce a mitigation
of damage clause into the Civil Code’, they tend to make a personal injury excep-
tion'’, which is not surprising given the existing solidarity system in place. From
a law and economics perspective, affording victims immediate and full medical
care is a way to mitigate the overall cost of accidents, which are in any case inevi-
table in any form of society and the costs of which tend to soar when proper care
is not given at the right moment.

Observed from a purely tort law perspective, the French system may look un-
reasonable to many. These paragraphs try to project a holistic perspective, look-
ing at the Basic Questions of Tort Law from the perspective of compensation™.
The word compensation is a powerful term in the civil law tradition. It means the
extinction of an obligation where two parties owe each other a similar amount of
money. Insurance and social security mechanisms mean that people contribute a
marginal amount of their resources to compensate or offset otherwise unbearable
losses that might be covered as the outcome of a tort law suit but with a heavy cost,
the time factor limiting their ability to mitigate damage. This preventive approach
compensates or offsets (this term being used for the common law reader) the cost
of damage, only leaving a marginal part that may be recovered at the cost of a law
suit. From such a perspective, it is fair to allow the insurance industry or social se-
curity to recover by recourse action against any identified tortfeasor, as this miti-
gates the cost of the prevention system for all users.

9 O. Moréteau, The Draft Reforms of French Tort Law in the Light of European Harmonization,
in: P. Mangowski/W. Wurmnest (eds), Festschrift fiir Ulrich Magnus (2014) 77ff, 88f.

10 Idem.

11 Prof. Viney gives a masterful presentation of the general evolution in G. Viney, Introduction a
la responsabilité’ (Librairie générale de droit et de jurisprudence, LGD]J) (2008) (see Title I).
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This means that from a French perspective, at least for practical purposes,
civil liability is no longer a central but in fact a marginal mechanism. This should
be borne in mind in any investigation of French tort law or comparative analysis.

III. Strict limits and rigid norms or fluid transitions
and elastic rules?

In French law as in other legal systems, rigidity is not a term that could character-
ise civil liability. The view presented by Koziol that fault-based and strict liability
are two ends of a spectrum with nuanced approaches in between™ is certainly true
of French law, where for instance the strict liability of the party having custody
of the damaging thing will be apportioned based on the victim’s fault. Likewise,
though French law seems to adopt a strict rule of non-cumul, the boundaries be-
tween contract and tort liability are far from clear, despite a tendency to have the
law of contract prevail wherever possible®.

Common law has inspired doctrines such as mitigation of damage and exem-
plary damages, which have slowly moved into French legal minds and the once
sacrosanct norm that damages should fully compensate the victim, no more, no
less, has given way to allow more flexibility™.

France never recognised absolutely protected and unprotected rights, as the
Civil Code never came to define the protected interest. As a rule, under the French
Civil Code™ and provided that all other conditions for tort liability are satisfied,
all damage is compensable whatever its kind, the concept of damage being his-
torically a very fluid notion left to be defined by the courts. The French Civil Code
does not distinguish between different heads of damage. This would have been

12 Basic Questions I, no 1/21.

13 Yet with a recent retreat to tort liability in the case of liability for medical malpractice: Cass
Civ 1, 3 June 2010, Bulletin des arréts de la Cour de cassation (Bull) I no 128, Recueil Dalloz (D)
2010, 1522 note P. Sargos; Revue Trimestrielle de Droit Civil (RTD Civ) 2010, 571, observations
P, Jourdain; O. Moréteau, France, in: H. Koziol/B.C. Steininger (eds), European Tort Law 2010
(2011) 175, nos 4-10.

14 Recent proposals to reform the law of obligations or the law of torts make room for puni-
tive or exemplary damages: art 1377 of the Catala draft (O. Moréteau, France, in: H. Koziol/
B. C. Steininger [eds], European Tort Law 2005 [2006] 270, nos 1-11 and H. Koziol/B.C. Stein-
inger [eds], European Tort Law 2006 [2008] 196, nos 1-8); art 54 of the Terré draft (O Moréteau,
France, in: K. Oliphant/B.C. Steininger [eds], European Tort Law 2011 [2012] 216, nos 1-11 and
O. Moréteau/A.D. On, France, in: K. Oliphant/B.C. Steininger [eds], European Tort Law 2012
[2013] 229, nos 1-17). See also Moréteau in: Magnus-FS 88.

15 Special laws may be more restrictive. See Law no 85-677 of 5 July 1985 aiming at the improve-
ment of the conditions of road traffic accident victims and the acceleration of the compensa-
tion process.
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contrary to Portalis’ view that the Code should allow for social and technologi-
cal evolution, placing great trust and confidence in the judiciary™. In this respect,
though French law tends to be portrayed as a very positivist and legicentrist sys-
tem, one should not forget that the driving force of the development of French tort
law resides in a constant and intense dialogue between scholars and the judiciary.
Unlike many other jurisdictions in Europe, French doctrine is not dogmatic but
rather pragmatic. Academic writing may look formalistic at first sight, when one
considers form and style. However, French (tort law) scholars tend on the whole
to be quite informed, and they discuss economic and sociological implications of
solutions, particularly in the case notes. A finger is sometimes pointed at the lack
of interest the French have for »law and ...« scholarship, particularly regarding law
and economics and feminist studies. This may be because the French have done
these things for a long time, and do not need to stick a label onto it. One should
not confuse formalism and dogmatism. The French are formalist realists. They
like their system to be open and to evolve according to ever changing social needs.

In its practice, French law is averse to all-or-nothing approaches and tends
to make pragmatic use of its very few open-ended general Civil Code provisions.
Apportioning based on comparative negligence is common practice in the courts,
though this term is not used, especially where liability is based on the fact of a
thing. When considering the victim’s negligence in view of apportioning the strict
liability of the party having custody of the thing causing the damage”, judges can-
not but also have in mind the negligence of the defendant, proving that in French
court practice there is a de-facto grey zone between fault-based and so-called strict
liability for the fact of a thing. Purists and dogmatists may be right in saying that
in law the apportionment of liability should be an issue of causation and not of
fault. However, looking at court practice, especially at a time when courts applied
art 1384 to road accidents', in a case for example where the driver went through
a red light at high speed and hit a distracted pedestrian crossing outside the pro-
tected area, the trial judge was likely to be more fault conscious than causation
minded when reducing the compensation owed to the victim.

Likewise, the compensation for loss of a chance is a way of introducing pro-
portional liability into French law”. When the actor’s fault prevents the victim
from concluding a promising contract, rather than deciding »the victim will be
compensated for the full benefit expected« or »the victim shall get nothing be-

16 See exerpts of his Discours préliminaire du premier projet de Code civil, 1801, in A. Levasseur,
Code Napoleon or Code Portalis? (1969) 43 Tulane Law Review (Tul L Rev) 762, 767-774.
17 Art 1384 para 1 Civil Code.

18 Namely in the fifty years preceding the adoption of the special law of 1985.

19 O. Moréteau, Causal Uncertainty and Proportional Liability in France, in: I. Gilead/M.D.
Green/B.A. Koch (eds), Proportional Liability: Analytical and Comparative Perspectives (2013)
no 2.
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cause it is not proven that the actor’s fault has caused the loss«, the victim can
claim that the fault has caused the loss of a chance. The loss of a chance is seen as
a head of damage®, and compensation will be anywhere between 1% and 99 % of
what other systems would view as the full damage, wherever the claimant is pres-
ently and certainly deprived of a favourable opportunity™.

Another test of the elasticity of rules is the high propensity of the French Court ~ 1/19
of Cassation, the highest Court in charge of preserving the Civil Code’s integrity
and securing the national unity of its interpretation, to declare that the extent of
damage, the existence of negligence, the amount of negligence by the victim and
its causal role, etc, are questions of fact left up to the free assessment or discretion
of the lower courts. What appears to be a question of law in other jurisdictions
may be described as a question of fact, restricting the ambit of the Court of Cassa-
tion’s power of review. Self-restraint and deference help control the floodgates, in
a system where all litigants are allowed to challenge the legality of any final judg-
ment in the Court of Cassation. The highest Court shows great mastery at self-
defining the ambit of its review power. At times it restricts its control (and limits
the flow of cases, a matter of survival) by stretching the notion of fact and there-
fore limiting the questions of law to be subjected to its review. When it identifies
shortcomings of self-restraint, it easily stretches its review powers by reminding
lower courts that, after all, it has jurisdiction to examine what it calls dénaturation,
which means wrongful legal characterisation of the facts. These processes of dis-
guised discretion have fascinated comparatists like Mario Rotondi’*. This is totally
undogmatic, it allows for greater flexibility and fluidity, without a need to change
the law. The French are masterful at steering their apparently rigid system in sub-
tle and not visible ways. Judges and scholars have no interest in disclosing overly
effective powers; this allows them to operate backstage, without being caught in
the eye of politics. This is the heritage of having developed in a rigid system: loop-
holes have to be identified and the limits of rigidity are constantly tested to allow
for greater flexibility. Be subtle, do not get caught, especially if you are trying to
give an effective response to a basic question of tort law!

20 This is easily done as the Civil Code does not define heads of damage.

21 Cass Civ 1, 4 June 2007, La semaine juridique: Juris Classeur Périodique (JCP) 2007, I, 185, ob-
servations P Stoffel-Munck, commented on by O. Moréteau, France, in: H. Koziol/B.C. Stein-
inger (eds), European Tort Law 2007 (2008) 274, no 8ff.

22, M. Rotondi, Considérations en fait et en droit, RTD Civ 1977, 3.
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Part2 The law of damages within the system for the
protection of rights and legal interests

I. In general

There is no phrase in France that is equivalent to »Schadenersatzrecht« or law of
damages. It is quite uncommon in French scholarship to look at things in the way
they are combined in this chapter. This is not to say that French law has nothing to
say on compensation of damage. For instance, a well-known book addresses »Droit
du dommage corporel, Systémes d’indemnisation«*, and not surprisingly crosses
the line separating tort law from insurance law and other disciplines, but with a
focus on bodily injury. Recent developments show that the French are also explor-
ing the possibility of expanding compensation towards disgorgement of illicit ben-
efits in proposing that exemplary damages may be legitimate. However, inroads in
the direction of disgorgement* or punishment™ should not be too distractive. The
function of damages under French law remains primarily compensatory.

The following paragraphs will consider damages in relation to other remedies
available in the case of undue interference with rights and legal interests, trying to
follow the reverse engineering process Koziol invites us to engage in, which seems
to take us from the situation where compensation (lato sensu, as he also covers
claims in restitution) seems due without many prerequisites to cases where com-
pensation may be available but subject to more stringent conditions.

II. Claims for recovery

As in other systems, restitution or »recoveryx, as it is called by Koziol*°, allows the
claimant to recover things or monies that he is entitled to when the defendant is
not allowed to hold on to such things or monies. Under French law, this covers

23 Y. Lambert-Faivre/S. Porchy-Simon, Droit du dommage corporel, Systémes d’indemnisation’
(2012).
24 E Terré (ed), Pour une réforme du droit de la responsabilité civile (2011) 199-201, discussing

draft art 54; Avant-projet de réforme du droit des obligations et du droit de la prescription,
22 September 2005, draft art 1371.

25 See the problematic recognition by French courts of foreign judgments granting punitive dam-
ages.
26 Basic Questions I, no 2/6.
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restoration of a payment not owed (répétition de I'indu)* and enrichment without
cause (enrichissement sans cause), traditionally ranged in the category of »quasi
contracts« and therefore part of the law of obligations*. Most claims for recovery
intersect with the law of property (droit des biens) in those cases where people are
illegitimately deprived of things they own or of the fruit thereof (revendication).
When such things have been damaged or destroyed, money compensation will be
paid instead.

III. Preventive injunctions

According to art 808 of the Code of Civil Procedure: »In any case of urgency, the
president of the Tribunal de grande instance may order by way of référé any mea-
sure that does not raise any serious objection or that may be justified by the exist-
ence of a dispute.«

Article 809 also provides that: »The president may always, even in the case of
a serious dispute, order by way of référé any necessary protective or restorative
measures, either to prevent an imminent damage or to stop an obviously unlawful
disorder. In cases where the existence of the obligation may not be seriously dis-
puted, he may award an interim payment to the creditor or order the performance
of the obligation even when it is an obligation to do.«

These provisions are frequently used in the context of media law, to prevent
defamation or any infringement of rights of privacy, or rights people have to their
image®. These rights are protected by art 9 of the Civil Code, also making provi-
sion for preventive injunctions: »Everyone has a right to respect for his privacy.
Judges may, without prejudice to reparation for damage suffered, prescribe any
measures, such as sequestration, seizure and others, proper to prevent or termi-
nate an attack on the intimacy of private life; such measures may, in case of ur-
gency, be ordered by référé«.

This does not mean that preventive injunctions are exclusively used for the
prevention of primarily non-pecuniary damage. They may also be granted in the
case of other torts. For instance, they are frequently used in cases of nuisance, a
tort causing a mix of economic loss and non-pecuniary damage*’. However, few
tort scholars make reference to prevention and preventive injunctions when dis-

27 Art 1376 Civil Code.

28 M. Fabre-Magnan, Droit des obligations, Responsabilité civile et quasi-contrats® (2010) 1-3, 433.

29 K. Anterion/O. Moréteau, The Protection of Personality Rights against Invasions by Mass Media
in France, in: H. Koziol/A. Warzilek (eds), The Protection of Personality Rights against Inva-
sion by Mass Media (2005) no 34f.

30 Fabre-Magnan, Droit des obligations, Responsabilité civile et quasi-contrats® 43.
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cussing tort law, which is understandable as these procedural techniques are not
part of tort law™.

IV. Rights to self-defence

French law does not use the term self-defence (auto-défense) but recognises legiti-
mate defence (légitime défense)”. However, the term self-defence will be used for
the sake of convenience. Self-defence is not much discussed in French tort law lit-
erature, as it typically comes up in criminal cases. Victims of crimes have the option
of bringing their tort claim in the form of a civil action (»action civile«, as distin-
guished from the »action publique« conducted by the prosecutor) before the crimi-
nal court; self-defence is usually discussed in the context of criminal proceedings.

Self-defence is defined in the Penal Code®. It is no longer a justification (fait
justificatif) but a bar to liability (cause d’irresponsabilité), eliminating all crimi-
nal and civil liability, whether based on fault** or on the fact of a thing®. Much as
in Austrian law®, such defence must be proportionate”’, which makes the defence
legitimate (1égitime défense).

V. Reparative injunctions

Such injunctions make sense when some wrongful interference with the plain-
tiff’s rights has already occurred. They also have the effect of preventing such oc-
currence or repetition of the damage in the future.

This is not to be confused with reparation in kind, which addresses the past.
Cases where courts order reparation in naturam are a rare occurrence. Not that
reparation in kind is uncommon in court practice: many a tortfeasor would offer
first aid and relief to the victim, or volunteer to repair things that have been dam-
aged, sometimes avoiding the consequences of a law suit. However, victims typi-
cally sue for money compensation of what has not or cannot be repaired in kind.

31 See, however, Fabre-Magnan, Droit des obligations, Responsabilité civile et quasi-contrats® 42 ff.

32 G. Viney/P. Jourdain, Les conditions de la responsabilité’ (2006) no 563.

33 Art L122-5 to L122-7 Code pénal.

34 Cour de cassation, Chambre criminelle (Cass Crim) 13 December 1989, Bull Crim no 478.

35 Cass Civ 2, 10 June 1970, D 1970, 691. See P. le Tourneau, Droit de la responsabilité civile et des
contrats’ (2012) no 1978 ff.

36 Basic Questions I, no 2/13.

37 See le Tourneau, Droit de la responsabilité civile et des contrats’ no 1980.
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There is authority to affirm that judges may choose either to award damages
or to grant an injunction to do or not to do**. However, French procedural law does
not offer any efficient means for the enforcement of such injunctions, thus inclin-
ing judges to use the award of damages as a deterrent, or in the form of »astreinte«
(a per diem penalty to be paid per day of delay in giving the other party satisfac-
tion), though the latter is more common in the context of non-performance of
contractual obligations.

Reparative injunctions are more likely to be requested as interim measures,
following a regime that is pretty much the same as for preventive injunctions. They
are governed by the Code of Civil Procedure®, which provides access to restorative
remedies by means of summary proceedings (référé) even where a serious dispute
exists. Cases deal with the removal of a source of wrongful interference, such as
toxic waste*’, or a scene in a film that interferes with protected personality rights*.
Oftentimes, interim measures are not appealed and the plaintiff abandons the
main claim, having obtained at least partial (and sometimes full) satisfaction.

Though French law does not establish a hierarchy of protected interests in
tort law, it appears that highly protected rights are more easily protected by way of
injunction than rights of lesser importance. Ownership being a highly protected
right*; anything seeping in or moving from the neighbour’s land will allow the
owner to request that the disturbance be put to an end, regardless of the cost, ei-
ther by »référé« or possessory action®. Possessory actions are open to a large pool
of plaintiffs (evidence of possession suffices, no need to prove title), but French
law considers from time immemorial that a present occupant will do a better job
of protecting the property than a distant owner, and that at the end of the day, pro-
tection of the possessor benefits the owner. For this reason, possessory actions
have been made accessible to lessees, though technically, under French law, the
lessee is not a possessor, merely having the corpus (physical occupation) but no
animus (belief that you have full owner’s rights)*.

38 G. Viney/P. Jourdain, Les effets de la responsabilité’ (2001) no 39, citing a number of cases.
39 Arts 808 and 809 cited above.
40 Cass Civ 3, 17 December 2008, D 2009, 701, note M. Boutonnet, commented by O. Moréteau,

France, in: H. Koziol/B.C. Steininger (eds), European Tort Law 2009 (2010) 198, nos 35-42 (oil
spill caused by the sinking of the tanker Erika).

11 Such as in the film Le pull-over rouge, Cours d’appel (CA) Paris, 9 November 1979, D 1981, 109;
le Tourneau, Droit de la responsabilité civile et des contrats’ no 1620 gives many other examples.

42 Described as »absolute« in art 544 Civil Code.

43 Arts 2278 and 2279 Civil Code and arts 1264 to 1267 Code of Civil Procedure.

44 Art 2278 Civil Code; P Malaurie/L. Aynés, Droit Civil. Les Biens (2005) no 504; J. Djoudi, Action
Possessoire, in: Répertoire de droit civil (2013) no 16.
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The same can be said of the protection of honour and privacy, justifying the
removal of a scene from a recorded television programme or film®.

In such cases, courts will not check that all conditions applicable to a tort ac-
tion in damages are met since they are directly protecting either property rights or
rights of the personality: proof of the infringement of such a right suffices. They
may do so, however, in the case of a resident (whether owner or tenant) complain-
ing of the inconvenience caused by the storage of toxic waste on neighbouring
land: in such a case, it is not a property right that is protected; instead we have a
typical case of nuisance (trouble de voisinage), and the requirements of such tort
action must be satisfied*.

VI. Unjust enrichment by interference

A party drawing advantages from property that the law allocates to another must
surrender such enrichment to the owner of such property. Supposing that I hap-
pen to receive a deposit of furniture belonging to a third party: unless otherwise
agreed I am not allowed to lease them, and any monies I would make in so doing
would accrue to the owner thereof. French law may of course recognise that res-
titution of such undue benefit be ordered under the doctrine of enrichment with-
out cause. This doctrine is not based on a Civil Code article but derived by anal-
ogy from the action in payment of a thing not owed* and based on the Roman law
of actio de in rem verso®. Though in principle it may be based on the enrichment
without cause jurisprudence, the remedy is more based on the law of property.
It is viewed as a natural consequence of the traditional definition of ownership,
granting the owner the usus, fructus, and abusus; accordingly natural or civil fruits
produced by a thing accrue to the owner. There are, however, situations where the
bona fide possessor of things may keep those fruits despite having the obligation
to restitute the thing to its legitimate owner®.

Such claims are clearly distinguishable from claims in damages that may come
in addition, for instance when the possessor acted in bad faith or dishonestly. This

45 See art 9 Civil Code cited above. See also le Tourneau, Droit de la responsabilité civile et des
contrats’ no 1620.
46 Cass Civ 2, 20 October 1976, Bull Civ II, no 280: the Court ordered the renovation of a duly au-

thorised pigsty operating with outdated and defective equipment causing a stench and spill-
age. See le Tourneau, Droit de la responsabilité civile et des contrats’ no 7180.

47 Art 1235 Civil Code.

48 Fabre-Magnan, Droit des obligations, Responsabilité civile et quasi-contrats® 446-452.

49 This is, for instance, the case when an absent person presumed dead shows up, reclaiming res-
titution of the already distributed estate. Heirs in good faith will keep the fruits accrued after
the judgment declaring him dead. See arts 130 and 131 Civil Code.
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comes close to claims for recovery described at the beginning of this chapter. The
point is not to evaluate a damage caused by whatever fault but to make sure that
what belongs to the claimant can be fully recovered by him, either in kind or in
value, when the thing has been lost or destroyed. If at fault, the defendant may of
course be liable in damages to the extent of harm caused by the fact of being un-
lawfully deprived of property, but this comes in addition to the claim in restitution.

This is a place in property law where the moral element comes forth: only the
party possessing a thing in bad faith must return the thing and the fruit that ac-
crued during possession. The bona fide purchaser is indeed allowed to keep such
fruit. In tort language, this means that the legitimate owner is prima facie to face
the loss of income caused by the deprivation of property he owns in all those cases
where the party found in possession of it was not at fault. This is a fair rule. The
only party that would owe compensation is the one that illegitimately, by fault,
misappropriated the thing and disposed of it in an illegitimate manner. Wherever
this intermediate party can be identified, a tort law suit may be initiated against
him by the legitimate owner who has recovered possession.

The Romanist legal tradition tends to follow a doctrine of allocation (Zuwei-
sungstheorie), but the fact of depriving the owner of what belongs to him can at
the same time be described as per se unlawful. There is no need, however, to prove
fault since this is an action in restitution, which aims at disgorging an illegitimate
profit and not an action in damages. In the case of dishonesty of the enriched per-
son, however, there may be room for the law of tort for the compensation of ad-
ditional damage. The existence of fraud or dishonesty may indeed change the col-
oration of such a case in the Romanist legal family as it does in the Germanic one,
giving the case a fully tortious coloration. The payment may appear as compensa-
tion rather than disgorgement, but in essence, it remains disgorgement.

On the other hand, the destruction of equipment belonging to my competitor
so that I may gain a competitive advantage at first sight looks purely tortious in
nature, though I may misappropriate an economic advantage as a consequence
of such wrongful action, much like the burglar breaking in to steal jewellery and
computer equipment. Compensation for the destruction of the equipment and for
the breakage of the door will be made in the form of damages. It has nothing to
do with restitution, which may, however, apply to the stolen things in the second
example. But may the victim recoup the wrongful benefit?

Describing the remedy as disgorgement rather than damages places the vic-
tim in a much stronger position and enhances deterrence, for instance where a
thief resells drugs stolen from a pharmacy at well above the market value or regu-
lated price. The enrichment remedy allows for more efficient disgorgement of the
illicit benefit>, whereas damages do not go beyond the mere compensation of the

50 Though criminal law may interfere to confiscate unlawful gains.
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harm suffered, meaning a limitation to the market value or compensation up to
the value of the thing destroyed.

Can we say that the competitor who destroys the victim’s machinery in order
to artificially create a monopoly situation, or who destroys the reputation of his
rival for the same purpose, must compensate not on the basis of tort law but in-
stead restitute undue benefit on an unjust enrichment basis? Unjust enrichment
would favour disgorgement of the illicit benefit. Koziol indeed makes this conten-
tion®, which appears counterintuitive at first sight, but is a fair and logical one.
We may have a clear case of damage to property allowing for compensation for
the destruction of the machine (first situation) or defamation allowing for limited
compensation (second situation). In both cases, damages do not have the effect
of disgorging the illicit benefit, and compensation of the economic loss will be
limited, largely due to causation issues. Unjust enrichment favours full disgorge-
ment, and thus proves a much more powerful remedy in such circumstances, also
in terms of deterrence.

Koziol cites examples in intellectual property where, under Austrian law, re-
muneration obtained through patent infringement accrues to the owner of the
patent, in a situation where German law only allows for compensatory damages®.
French law also opens up the possibility of disgorgement in such a case: the Code
of Intellectual Property invites the judge to take the adverse economic conse-
quences into account, including lost benefits and benefits obtained by the defen-
dant, when assessing damages in cases of patent infringement (contrefacon)®.
The language of the Code is not free from ambiguity: it uses the word damages
(dommages et interéts) but the core of the text is unjustified enrichment terminol-
ogy™*. French law views this as tort when in fact it is unjustified enrichment.

51 Basic Questions I, no 2/33ff.
52 Basic Questions I, no 2/38ff.
53 Code de la propriété intellectuelle, art L615-7: »Pour fixer les dommages et intéréts, la juridic-

tion prend en considération les conséquences économiques négatives, dont le manque a gag-
ner, subies par la partie lésée, les bénéfices réalisés par le contrefacteur et le préjudice moral
causé au titulaire des droits du fait de l'atteinte.«

54 It also leaves the claimant the option to request the payment of a lump sum that may not be
inferior to royalties that would have been paid had the defendant requested a licence to use the
infringed right (art L615-7 para 2).
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VII. Creditors’ »avoidance« (action paulienne)

Like other Romanist systems, French law has inherited the actio pauliana (action
paulienne) allowing creditors to annul transactions by means of which an insol-
vent debtor defrauds his creditors®. This is not an action in damages but it pre-
vents the damage that creditors would suffer due to fewer assets being available in
distribution proceedings. In that sense it is both preventive and reparative, but it
is connected in French law to the doctrine of patrimony, as defined by Aubry and
Rau®®. The aim is to protect the patrimonial rights of the creditors, especially in
the absence of securities, since creditors then have a general pledge on all the as-
sets of the debtor®™. Koziol rightly connects this action with the principle of unjus-
tified enrichment. Money will eventually go where it is supposed to. This may be
identified as a moral foundation of French rules which, as connected to the doc-
trine of patrimony as they may be, aim at avoiding or mitigating the consequences
of fraudulent actions.

VIII. Claims for damages

Expected to appear first in a classic tort presentation, claims for damages come far
afield in Koziol’s analysis. His presentation of damages as compensatory and serv-
ing in addition a function of deterrence matches Romanist conventional analysis,
though the idea that the outcome of a damages award shifts the onus of the dam-
age to someone else is less conventional®. French tort law remains, in this respect,
rooted in the Aristotelian idea of corrective justice.

IX. »Punitive damages«?

French law, like other Continental systems, does not recognise claims for puni-
tive damages. Common law systems accept them on the premise that compen-
satory damages are not a sufficient lever to allow tort law to perform its deter-
rence function. Koziol discusses the need for higher damages in the area of intel-

55 Art 1167 Civil Code.

56 C. Aubry/C. Rau, Droit civil francais, vol 2, Property (Louisiana State Law Institute, English
translation) (1966). See N. Kasirer, Translating Part of France’s Legal Heritage: Aubry and Rau
on the Patrimoine, 38 Revue générale de droit (Rev gén) 2008, 453.

57 Art 2285 Civil Code.

58 Basic Questions I, no 2/49.
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lectual property, where compensation and disgorgement do not suffice to prevent
misuse of such rights. Rather than researching whether such punitive elements
exist in French law, it suffices to say that the question once again invites a holistic
approach.

Looking at the United States’ reluctance to develop a welfare state and engage
in heavy and costly regulatory mechanisms, punitive damages make sense. They
aim at policing various industries and create incentives to adopt safety measures
that such industries would not adopt spontaneously, especially when they calcu-
late that it is less costly to compensate a few victims of defective products than
to take more expensive preventive measures. The fear of unpredictable punitive
damages does create incentives in this respect.

In highly regulated European countries, punitive damages need not be pro-
moted so openly, but a punitive element may be tracked here and there. In French
law, they are used as a substitute for the lack of efficient injunction enforcement
mechanisms. Compensation of non-pecuniary damage, though compensatory in
nature, is not entirely devoid of a punitive element. In addition, though the ex-
ample comes from the law of contract, it is commonplace for French courts to
order the enforcement of an obligation to do under »astreinte«, which means that
a party (typically a contractor) will have to pay a per diem penalty for every day a
construction project is delayed.

Punitive damages supplement or remedy the flaws of other legal mechanisms
aiming at the prevention of damage, such as criminal law, safety regulations, or
sometimes enforcement mechanisms. Renaming them »preventive damages« as
suggested by Gerhard Wagner® may help identify the deterrence and preventive
function but this does not remove the punitive element making them a private
fine. On the other hand, if the purpose is disgorgement of profit, unjustified en-
richment devices are a better fit and the word restitution should be used instead.

X. Insurance contract law

Considered in general, insurance appears to be a planned distribution of risk™.
The French collectively agree that the development of universal social security or
insurance coverage, compulsory insurance, combined with the multiplication of
compensation funds, is the best way to make sure people do not have to face harsh
consequences when hit by adverse harmful events, whether caused by wrong-
ful activity or not. One may say that the collectivisation of risks is a strong and

59 Basic Questions I, no 2/63, FN 197.

60 Basic Questions I, no 2/68.
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constant political choice, which became part of the social contract in the years
that followed the end of World War II. Solidarity, a word then given constitutional
value®, prevails over individualism. On the whole, the French may be willing to
sacrifice the individual possibility of full compensation rather than abandoning
the idea that risks may be hedged, even if this is at the cost of lower compensation,
especially as they know that their courts have never been very generous in the
assessment of damages.

Whilst it cannot be denied that third-party liability insurance »considerably
impedes the deterrence function of the law of tort, possibly even eliminates it«*,
the French agree that the deterrence function can be disconnected from compen-
sation mechanisms. When promoting a strict liability scheme for the compen-
sation of the victims of road traffic accidents, André Tunc insisted that the task
of tort law is compensation rather than deterrence®. Deterrence was to be aban-
doned to criminal law or to other mechanisms of insurance law. The French expe-
rience proves that strict enforcement of the Highway Code with the help of crimi-
nal law and incentives in the calculation of insurance premiums offer an adequate
substitute.

Accepting that other parts of the law contribute to deterrence is no denial of
deterrence as one of the functions of tort law, but this deterrence function tends
to be marginal and to prosper on the forefront of new torts, before being caught
by the expansion of insurance and socialisation of risk.

XI. Social security law

The purpose of the social security system »is to secure livelihoods«** covering cost
of treatment and loss of earning, at least to some extent. Koziol points out its in-
tersection with tort law, but as said above, the solidarity element is a fundamental
component of the French experience®.

When a patient is to receive medical treatment as a consequence of injury that
appears to be caused by accident, a social security form must be filled in, request-
ing the patient or his representative to indicate whether this accident was caused
by a third party and, where this is the case, all relevant information must be pro-

61 Preamble to the Constitution of 1946, cited in the Preamble of the present Constitution of 1958.

62 Basic Questions I, no 2/70. Contrast with the holistic analysis conducted by G. Viney, Introduc-
tion a la responsabilité’ Title I, chapter 2, featuring contemporary developments.

63 A. Tunc, La sécurité routiére, Esquisse d’une loi sur les accidents de la circulation (1966). See
Viney/Jourdain, Les conditions de la responsabilité’ no 965.

64 Basic Questions I, no 2/74.

65 Above nos 1/3 and 11.
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vided. When the injuries were caused in a road traffic accident, the social security
provider has recourse against the third party liable or his insurer, to recover hos-
pital fees, medical treatment costs and sickness benefits that have been disbursed
for the victim®. More generally, a full chapter of the Social Security Code deals
with recourse against third parties, limiting legal subrogation to the recovery of
what has been disbursed to the benefit of the victim, leaving the latter with the
right to claim compensation for whatever exceeds social security payments®.

XII. Compensating victims of crime and catastrophes

Victims of crime have a limited chance to recover from the perpetrator. However,
French procedural law allows the victim to conduct a »civil action« before crimi-
nal courts (plainte avec constitution de partie civile), which significantly reduces
litigation costs: the victim can use the evidence gathered by the prosecution and
judicially led investigation. Where recovery is impossible, either because the per-
petrator has not been identified or because he happens to be impecunious, a com-
pensation fund will provide compensation. The Compensation Fund that had
been created to cover damage suffered by victims of uninsured motorists now cov-
ers victims of crime when they cannot be compensated otherwise®.

Regarding victims of catastrophes, the French do not share the Germanic con-
cern that helping collective disaster victims would create a situation of inequality.
Immediately after World War II, the Preamble to the French Constitution made
national solidarity in the case of national disaster a priority®. From a French per-
spective, it would be wrong to claim that victims of disasters are better compen-
sated than individual victims. French law in this regard wants to ensure that the
risk of disaster damage remains insurable and to afford victims the benefit of na-
tional solidarity, just as when they are victims of individual accidents. It imposes
compulsory coverage of damage to property as a consequence of natural disasters
upon all purchasers of car or homeowner insurance, subject to a declaration of na-
tional disaster by the public authorities. The system redistributes half of the cost
by way of reinsurance and the State is the ultimate guarantor in case the national
system of reinsurance fails. A similar system is in place to compensate damage

66 Art 29, Law no 85-677 of 5 July 1985.

67 Art L376-1 Code de la sécurité sociale.

68 le Tourneau, Droit de la responsabilité civile et des contrats’ no 240.

69 Preamble to the Constitution of 1946, referred to in the Preamble to the present Constitution
of 1958.
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caused by technological disasters’. These schemes operate the same way for all
victims, whether or not delictual action or omission caused the disaster or made
it more harmful. Wherever tort action is available, victims may obtain additional
compensation, but they are treated equally as far as compulsory insurance cover-
age and social security are concerned.

It is wrong to say that helping victims of disasters creates incentives to move
to more risk-prone areas, for at least two reasons. Firstly, much economic activ-
ity can only develop and flourish in risk-prone areas such as floodable plains or
seaports, large cities, etc. Secondly, incentives can be created to encourage people
not to stay in hazardous places or press public authorities to adopt plans that may
mitigate the risks.

In all regards, the French system of prevention and compensation of victims
of catastrophes remains to this day a most efficient model™. It redistributes and
therefore minimises the risks with all necessary incentives, and is primarily based
on private insurance. State regulation simply aims at keeping high risks insurable
and monitoring reinsurance with the guarantee of the State as ultimate recourse.
Law and economics scholars came to accept that national solidarity could justify
an exception to purely market based mechanisms, as long as the policy aims at
keeping high risks insurable”. This does not mean that this system would resist
catastrophes of much larger magnitude: it is too early to predict the consequences
of climate change, but the multiplication of super storms and major floods along
with rising sea levels here and shortage of water there call up bleak scenarios. No
State has yet invented a sustainable model in this regard, and compensation is
likely to decrease as disasters intensify”.

XIII. Disgorgement claims

There are situations where illicit profit is to be disgorged and yet, it is unreason-
able to do this to the benefit of impoverished parties, as in traditional cases of
unjustified enrichment. This may be the case where the principal victim of illicit

70 For more detail, see O. Moréteau/M. Cannarsa/F. Lafay, France, in: M. Faure/T. Hartlief (eds),
Financial Compensation for Victims of Catastrophes: A Comparative Legal Approach (2006)
81-118; Moréteau in: van Boom/Faure (eds), Shifts in Compensation between Private and Public
Systems 199-218, also published in D.A. Farber/M.G. Faure (eds), Disaster Law (2010) chapter 18.
71 See footnote above.

72 R. van den Bergh/M. Faure, Compulsory Insurance of Loss to Property Caused by National
Disasters: Competition or Solidarity? 29 World Competition Law and Economic Review 2006,
25-54, at 51.

73 For a general discussion, see J. Spier, Shaping the Law for Global Crises (2012).
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activity is the environment, or millions of consumers, each for a small amount,
such as in the example of anticompetitive practices. That such disgorgement must
benefit charities or non-profit organisations or the State is a matter of general
agreement. French law favours civil actions by non-profit organisations before
criminal courts, provided they prove that the wrongful action has harmed the in-
terest they support™. This is the case under competition law, which more often
than not is European Union driven.

XIV. Criminal law

The only reason why criminal law must be mentioned here is that it serves the
purpose of deterrence, whether regarded as special (preventing the repetition of
criminal acts by the same perpetrator) or general (increasing compliance by the
public). Yet, as seen, tort law and criminal law do intersect, at least in the court
room (plainte avec constitution de partie civile).

XV. Concluding remarks

To a French scholar trained in the art of dividing papers into two sections and
then two subsections (see the French formal garden), this exercise looks like a
random inventory, »un inventaire a la Prévert«. Nevertheless, a French tort law
scholar would not be shocked to see so many different rules and mechanisms in-
tersect and interact. Even the importance of a public law element does not seem
surprising, whether the public law category is defined by Germanic standards (in-
cluding criminal law and social security) or French standards (leaving criminal
law and social security law within the realm of private law). French law is used to
having administrative law develop an autonomous body of rules to regulate torts
caused by the operation of public entities, under the stewardship of the Conseil
d’Etat.

The conclusion that »more regard should be had to how prerequisites are
matched to legal consequences, above all to the fact that more onerous legal con-
sequences call for stricter prerequisites«’® may make sense in a world where most
human and social interaction would be governed by traditional »Civil Code« mech-

74 P, Albertini, Rapport sur I’exercice de I’action civile par les associations, Assemblée nationale

(1999). See also art 31 Code of Civil Procedure.
75 Basic Questions I, no 2/95.
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anisms. However, in a complex society combining and recombining elements of
private and public law, and promoting social solidarity as a key element of the
public good, pragmatic approaches tend to prevail over dogmatic views.

Nonetheless at the end of the day, it seems that under French law, strict liabil-
ity is often coupled with insurance, making the tortfeasor easily liable but miti-
gating the consequences by compulsory insurance coverage, whereas fault-based
liability keeps developing in areas of higher risks that may not be insured or insur-
able. It may then be said that the prerequisites fit the legal consequences, though
more investigation may be needed to check whether this is always the case. Last
but not least, the author of these lines will not object to the necessity for clearly
distinguishing claims in damages (whether based on tort or on contract) and
claims in restitution, whether they aim at disgorging illicit profit or remedying an
unjustified enrichment. The tasks of tort law must indeed be clarified.
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Part 3 The tasks of tort law

I. Compensatory function

All European civil law systems will agree that the law of tort is meant »to provide
the victim with compensation for damage that has already been sustained<°. No sen-
sible French jurist will contest this. Even in a case where tort law serves a preven-
tive function, such as the landowner seeking compensation for the construction of
a wall to avoid the high risk of a landslide created by the uphill neighbour having
carried out unreasonable excavations, the court actually awards damages to repair
damage already sustained: the reasonable expenditure is incurred for no other
reason than the need to avoid imminent and serious danger”. Damage that ap-
pears hypothetical only should not be compensated, though French lower courts
occasionally order the taking of preventive measures in such circumstances, mak-
ing unwarranted reference to the precautionary principle’. Everyone agrees that
»[T]he compensatory notion clearly expresses the purpose of tort law<«”. This is
ubiquitous in French tort law literature.

Under French law, compensation is due for any kind of damage, the Civil Code
making no distinction regarding heads of damage, which therefore include pure
economic loss and non-pecuniary damage (dommage moral). Compensation of
the latter, however, is not easily accepted in French doctrine. In a country of Cath-
olic culture, the idea of making money out of one’s tears (battre monnaie avec
ses larmes)® is disturbing. Compensation of non-pecuniary damage is still criti-

76 Basic Questions I, no 3/1, using the phrase »law of damages« as a translation of »Schaden-
ersatzrecht«.

77 Cass Civ 2, 15 May 2008, Bull Civ II, no 112, RTD Civ 2008, 679, observations P. Jourdain; JCP
2008, 1, 186, no 1, observations P. Stoffel-Munck; D 2008, 2900, observations P Brun/P. Jourdain;
O. Moréteau, France, in: H. Koziol/B.C. Steininger (eds), European Tort Law 2008 (2009) 264,
nos 56-58.

78 In recent years, lower courts ordered the removal of telephone relay antennas, also granting
damages to compensate the anxiety due to a possible health risk: CA Versailles, 4 February
2009, D 2009, 499, commented by Moréteau in: Koziol/Steininger (eds), European Tort Law
2009, 198, nos 3-11. In recent rulings, the Tribunal des conflits (TC), when asked by the Court of
Cassation to rule on a purely jurisdictional issue, ruled that ordinary courts cannot order the
removal of duly authorized relay antennas, without violating the principle of the separation
of powers: TC 14 May 2012, Bull TC nos 12-17, commented by On in: Oliphant/Steininger (eds),
European Tort Law 2012, 229, N0S 27-42.

79 Basic Questions I, no 3/2.

80 le Tourneau, Droit de la responsabilité civile et des contrats’ no 1553.
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cised in contemporary doctrine®. Earlier on, Georges Ripert claimed that this was
not compensation, but a form of private punishment of the perpetrator”. Despite
continued doctrinal challenges®, a jurisprudente constante has developed in the
Court of Cassation, since a leading case decided in 1833**. The Court recently de-
cided that a patient who had not been informed of the risk of impotence as a pos-
sible consequence of surgery (prostate adenomectomy) was eligible for compen-
sation of non-pecuniary harm®. Though it is not permissible for courts to make
open reference to unofficial tables, databases have been created, based on a study
of court of appeal decisions, to help assess the cost of the loss of a mother, a child,
or a sibling®. The award of a lump sum is sometimes compared to a penalty”.

In a recent case, the Commercial Chamber of the Court of Cassation opened
the right to recover non-pecuniary damages to juridical persons®. The matter had
long been debated and the solution receives strong doctrinal approval®. Allegedly,
it is possible to harm a juridical person in its essence rather than its assets (dans
son étre et non dans son avoir)?’. One of the doctrinal draft reforms of the law of
obligations follows this erroneous trend®. Planiol and Ripert offer strong authority
to the contrary: they wisely state that a juridical person cannot suffer and there-
fore cannot be a victim of non-pecuniary damage®. When courts offer such com-
pensation, either they want to compensate pecuniary damage (an economic loss,

81 C. Atias, Philosophie du droit* (2004) no 64.

82 G. Ripert, La régle morale dans les obligations civiles (1947) nos 181 and 182.

83 See also le Tourneau, Droit de la responsabilité civile et des contrats’ no 9s5; B. Beigner, honneur
et le droit (1995) no 1605.

84 Cour de cassation, Chambres réunies (Cass Réun) 25 June 1833, cited in le Tourneau, Droit de la
responsabilité civile et des contrats’ no 1554.

85 Cass Civ 1, 3 June 2010, no 09-13591, Bulletin des arréts de la Cour de cassation (Bull) I no 128,

D 2010, 1522 note P. Sargos; RTD Civ 2010, 571, observations P. Jourdain; Moréteau in: Koziol/
Steininger (eds), European Tort Law 2010, 175, NOS 4-10.

86 le Tourneau, Droit de la responsabilité civile et des contrats’ no 1555.
87 Idem.
88 Cour de cassation, Chambre commerciale (Cass Com) 15 May 2012, no 11-10278, Bull IV no 101,

D 2012, 2285, note B. Dondero; JCP 2012, no 1224, observations C. Bloch; Moréteau in: Oliphant/
Steininger (eds), European Tort Law 2012, 229, nos 43-47. A couple who had been in the pizza
business for decades sold the shares of their company to another. In violation of a non-com-
petition clause stipulated in the agreement, the sellers created a business selling pizza in the
same district. The buyers sued for damages, claiming compensation for both economic loss
and non-pecuniary damage. The Court of Appeal judgment, denying that a corporate entity
could suffer non-pecuniary harm, was quashed, the Court of Cassation holding that a juridi-
cal person may suffer non-pecuniary damage, though providing no reasoning or additional

guidance.

89 P. Malaurie/L. Aynés/P. Stoffel-Munck, Les obligations® (2011) no 248.

90 P, Stoffel-Munck, Le préjudice moral des personnes morales, Libre droit, Mélanges en I’honneur
de Philippe le Tourneau (2008) 959, 967.

91 Terré (ed), Pour une réforme du droit de la responsabilité civile art 68 and discussion at 223 f.

92 M. Planiol/G. Ripert, Traité pratique de droit civil francais, vol VI; P Esmein, Obligations, Part I’
(1952) no 552.
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actually) that they are unable to assess, or they want to impose a non-criminal
penalty, camouflaged under the name of compensation of non-pecuniary dam-
a 93

ge”.

Though literature examined does not relate non-pecuniary damages to the se-
riousness of fault, the penalty theory seems to imply such a connection. This does
not contradict the jurisprudential rule that the assessment of damages is to be
made without regard to the seriousness of fault® if one admits that the non-pecu-

niary damage is greater in cases where the tortfeasor acted intentionally.

II. Deterrence and continuation of a right

The deterrent function of civil liability is recognised in French tort law literature®.
As Koziol puts it, »the threat of a duty to compensate in the event of damage be-
ing caused undoubtedly provides a general incentive to avoid inflicting damage<*’.
French authors agree that the deterrence function is secondary to compensa-
tion”, and they do not follow the tenets of law and economics on the issue: pen-
alty rather than compensation is more apt at performing an efficient deterrence
function. Muriel Fabre-Magnan’s pages discussing and challenging the law and eco-
nomics approach, and her conclusion that figures cannot explain everything, that
reality cannot be reduced to mathematical formulae is a good reflection of French
scepticism®: the law and economics creed that human activity is driven by maxi-
misation of wealth is over-simplistic and cannot explain everything. It is either ig-
nored or rejected by most scholars®.

The fact that the widespread availability of third-party liability insurance re-
duces the deterrence function cannot be denied, but as Koziol observes, such in-
convenience is easily mitigated by the appropriate use of a bonus-malus system™,
mandatory in France in the context of automobile insurance".

The notion of »continuation of a right« (Rechtsfortsetzungsgedanke) sees the
injured right as surviving in a claim for compensation, meaning that the victim of

93 Ibidem.

94 le Tourneau, Droit de la responsabilité civile et des contrats’ no 2572.

95 Viney, Introduction a la responsabilité’ no 4o.

96 Basic Questions I, no 3/4.

97 Tunc, La sécurité routiére, Esquisse d’une loi sur les accidents de la circulation (1966).
Viney/Jourdain, Les conditions de la responsabilité’ no 96s.

98 Fabre-Magnan, Droit des obligations, Responsabilité civile et quasi-contrats® 44-47.

99 There is no entry on the subject in G. Viney, Introduction a la responsabilité’ (2008).

100 Basic Questions I, no 3/7.
101 Art A121-1 Code des assurances; see also Viney, Introduction a la responsabilité’ no 64 for criti-
cal comments on the French implementation.
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property damage is to be compensated, at the minimum, for the objective market
value, even if the victim subjectively is making no use of the property at the mo-
ment when the damage occurs™. The fact that this contributes to the function of
deterrence'” seems undisputable.

III. Penalty

Traditionally important in Roman law and ancient law, and somehow surviving in
the context of fault-based liability, the punitive function has lost ground in mod-
ern days, with the development of strict liability and the collectivisation of risks.
Remnants are to be seen where international instruments cap the amount of com-
pensation payable to the victim or shield a party from all liability unless there has
been intentional fault or gross negligence'®*. One still sees it at play in the case of
non-performance of contractual obligations, the defaulting party in bad faith be-
ing obliged to compensate not only the foreseeable damage but also the unfore-

seeable, which does not mean, however, that the amount of damages will be dis-

connected from proven harm'.

102 le Tourneau, Droit de la responsabilité civile et des contrats’ nos 2524-2533.

103 Basic Questions I, no 3/8.

104 See in the context of oil-pollution (the sinking of supertanker Erika), Cass Crim, 25 September
2012, N0 10-82938, Bull Crim no 198, D 2012, 2711, note P Delebecque; RTD Civ 2013, 119, observa-
tions P. Jourdain. Commented by Moréteau in: Oliphant/Steininger (eds), European Tort Law
2012, 229, nos 48-55. The International Convention on Civil Liability for Oil Pollution Damage
[art I11(4) (c)] places liability on the carrier, and not on the owners of the cargo. As a charterer,
the oil company is not liable »unless the damage resulted from their personal act or omission,
committed with the intent to cause such damage, or recklessly and with knowledge that such
damage would probably result.«

105 Art 1150 Civil Code.
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Part 4 The place of torts in the law of obligations

The question of whether liability for failure to perform a contractual obligation
(this term is preferred to »breach of contract« which has a strong common law
overtone, presupposing the extinction of the contract by the mere fact of non-
performance) is to be regarded as contractual liability and treated separately
from tort or »civil« liability divides French doctrine’®. The French Civil Code
treats them separately'”. The Catala draft proposal to reform the law of obliga-
tions would unify both regimes and treat them just like one'”®. On the other hand,
the Terré draft to reform contractual and delictual obligations retains the existing
architecture of the Civil Code and treats both regimes separately’®. Whilst both
regimes converge regarding compensation of losses (damnum emergens), con-
tractual liability also entails compensation of lost profits (lucrum cessans), which
makes it very different from delictual liability. Though logically separate, there
are many places where both regimes intersect, offering a fascinating field for com-
parative studies™.

I. Tort, contract, and the grey zone

In a previous paper, I approached the topic in a metaphoric manner, comparing

111,

tort, contract and restitution to celestial bodies. I wrote™:

> In French law, the contract is a big star with a very strong gravitational force.
The French contract easily creates rights to the benefit of third parties. French
law has developed a concept of chain of contract allowing direct action by a

106 For an overview with full references, see le Tourneau, Droit de la responsabilité civile et des
contrats’ no 805. The author is in favour of a unitary view.

107 Contract liability: arts 1146-1155; tort liability: arts 1382-1386.

108 Avant-projet de réforme du droit des obligations et du droit de la prescription, 22 September
2005 - cited herinafter: Catala draft, commented on by Moréteau in: Koziol/Steininger (eds),
European Tort Law 2005, 270, nos 1-11. See draft art 1340.

109 Terré (ed), Pour une réforme du droit de la responsabilité civile - cited herinafter: Terré draft,
commented in O. Moréteau, A New Draft Proposal to Reform French Tort Law, under the Super-
vision of Professor Francois Terré, in: Oliphant/Steininger (eds), European Tort Law 2011, 216,
no 1f.

110 O. Moréteau, Revisiting the Grey Zone between Contract and Tort: The Role of Estoppel and
Reliance in Mapping out the Law of Obligations, in: H. Koziol/B.C. Steininger (eds), European
Tort Law 2004 (2005) 60 ff.

111 Moréteau, France, in: Koziol/Steininger (eds), European Tort Law 2004, 274, no 12.
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I further expounded on the analysis of contractual obligations under French law"*:

>

112
113

114

party at the end of the chain as against the one at the beginning. For instance,
where sold goods are defective, the final purchaser may sue the manufacturer
even where he received the goods from a retailer who purchased them from a
distributor who got them from the manufacturer. In addition, many contracts
are said to contain an implied contractual obligation de sécurité, whereby car-
riers, medical doctors or suppliers of goods must compensate victims of per-
sonal injury and collateral losses.

2

French law distinguishes two types of contractual obligations. The obligation
de résultat is a typical contractual obligation where the party must perform
and achieve the promised result. The duty for the seller to deliver the goods
falls within this category, as well as the duty to transport the goods from the
point of departure to the point of arrival in a contract of carriage of goods.
The party in breach of such a duty is liable and there is no need to prove neg-
ligence. However, in some cases, a party is not bound to reach a promised
outcome but to act with due care, in which case the obligation is called obli-
gation de moyens. The carrier of passengers can be made liable for the breach
of such an obligation where a passenger slips on a snowy platform when
boarding the train. In such cases, it is necessary to prove negligence; for in-
stance, the defective maintenance of the railway platform™,

Liability for medical malpractice offers a good example. Such liability is
based on contract in French law. As a rule, the practitioner is not bound by
an »obligation de résultat« since in most cases there is no obligation to cure
patients. In medical contracts, such an obligation may only exist where for
instance a dentist promises to adjust and fix a cap on a tooth. Doctors are
said to owe an »obligation de moyens«, whereby they must act with due care
according to established scientific knowledge, as the courts repeatedly hold,
following a landmark Cour de cassation case, the Mercier case, decided in
19364 As a rule, the victim must prove negligence. In some cases, however,
the courts reverse the burden of proof and hold that negligence is presumed.
Interestingly, in England, similar cases are decided not on the basis of con-
tract but under the tort of negligence. The patient will have no difficulty in

Moréteau in: Koziol/Steininger (eds), European Tort Law 2004, 274, N0 19.

Such an obligation, called an obligation of safety (obligation de sécurité), is analysed by the
courts as an obligation of result when the damage occurs between the time the passenger
boarded the train and the moment when he has stepped off. All these rules have been devised
by the courts with minimal (if any) Code support. See O. Moréteau, Codes as Straight-Jackets,
Safeguards and Alibis, 20 North Carolina Journal of International Law 273, 285 (1995).

Cass Civ, 30 May 1936, [1936] Dalloz, I, 88.

Helmut Koziol (ed) - Basic Questions of Tort Law from a Comparative Perspective

29

1/74




30

1/75

1/76

1/77

1/78

OLIVIER MORETEAU FRANCE

proving the existence of a duty of care, given the special relationship stem-
ming from the contract between the patient and the practitioner. However,
it may be quite difficult to establish that the doctor breached such duty and

115

acted negligently™™.

The Court of Cassation has in the meantime changed the characterisation of the
medical obligation from a contractual obligation of means into a legal one stem-
ming from the Code of Public Health"®, making its violation a tort'’. This does not
change the regime of the obligation, even regarding prescription, as the reform of
prescription adopted in 2008 unified the regimes of tort and contractual obliga-
tions in this regard"*®.

Koziol cites German and Swiss doctrine identifying a »third lane« between
tort and contract™. Canaris (Germany)™”® and Loser (Switzerland)™ base this in-
between liability on principles of reliance (Vertrauenshaftung), as I also did in my
doctoral work stemming from a study of the law of estoppel™. In my Grey Zone
article, I proposed to map out the law of obligations not as a triangle featuring
tort, contract and restitution, but a quadrangle adding the concept of reliance or
estoppel as a fourth corner, and identifying connections between all four corners.
Reliance or estoppel is more than a »third lane« or »core area«*® between tort and
contract. It also intersects with restitution™*

The four corners of the law of obligations may be described by the following
words used here in a very loose sense, followed by an indication of their basic
function:

121

> contracts: referring to an obligation to perform;
>  torts: referring to an obligation to compensate;
> restitution: referring to an obligation to give back;
> estoppel: referring to an obligation not to deny.

All four terms are meant to designate a basic function of the law of obligations,
for the sake of comparison. Each corner may interfere with the other three (hence

115 Moréteau in: Koziol/Steininger (eds), European Tort Law 2004, 274, NO 20.
116 Art 1142-1 Code de la santé publique.
117 Cass Civ 1, 3 June 2010, P. Sargos; RTD Civ 2010, 571 (above FN 13).

118 Law no 2008-561 of 17 June 2008 Reforming Civil Prescription, Moréteau in: Koziol/Steininger
(eds), European Tort Law 2008, 264, nos 1-12.
119 Basic Questions I, no 4/6.

120 C.W. Canaris, Die Vertrauenshaftung im deutschen Privatrecht (1971).
121 P, Loser, Die Vertrauenshaftung im schweizerischen Schuldrecht (2006).

122, O. Moréteau, L'estoppel et la protection de la confiance 1égitime (1990) (<http://digitalcom-
mons.law.lsu.edu/faculty_scholarship/12/>).
123 Terms used in Basic Questions I, no 4/6.

124 Moréteau in: Koziol/Steininger (eds), European Tort Law 2004, 274, no 63f.
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formidable confusion in the literature and the terminology), as will be observed,
when considering them in turn.
This framework, comparative in essence, may be helpful in describing cases

decided in any intermediary grey zone or »interim area, as Koziol puts it'>,

II. Cases in the grey zone or »interim area«

Many of those cases that are not core cases of tort law or contract law, but seem
to fall in between, tend to be addressed as contract cases under French jurispru-
dence, though this is not always the case. French courts have a long history of
stretching the scope of contractual obligations, so that they may benefit third par-
ties. For instance, warranties owed by the seller to the buyer have been extended
to sub-purchasers under the doctrine of chain or group of contracts, and benefits
may be stretched to non-party users such as members of the household or family,
such being justified under an implied stipulation to the benefit of a third party.
The doctrine of chain or group of contracts has been largely abandoned, the Court
of Cassation now insisting on the relative effect of contract stated in art 1165 of
the Civil Code™®, and no longer allowing third-party victims of contractual non-
performance to sue for contractual liability, at least in most circumstances. Third-
party victims of damage caused by a defective product in any case no longer need
to ride on contractual warranties, now that they benefit from a sui generis regime
under the European Directive of 1985.

Moreover, French courts are prompt to infer non-negotiated implied obliga-
tions to ensure the safety of the other party (obligation de sécurité), in contracts of
transportation, medical contracts, contracts with amusement parks, restaurants
and more generally facilities open to the public™. The doctrinal distinction be-
tween obligations of result (obligation de résultat) and obligations of means (obli-
gations de moyens) allows for case-by-case fine tuning. An obligation of result will
be identified where courts favour traditional no-fault based contractual liability
(strict liability if based on tort law), and the obligation will be characterised as »of
means«where it is clear that the party owes no result but best efforts, in which case
proof of negligence must be adduced. In such cases, the requirements are equiva-
lent to fault-based tort liability. As mentioned above, liability for medical malprac-
tice tends to retreat from the realm of contract to be treated as tort liability.

125 Basic Questions I, nos 4/9-17.

126 Cour de cassation, Assemblée pléniere (Cass Ass Plén) 12 July 1991, D 1991, 549; JCP 1991, II,
21743, note G. Viney, RTD Civ 1991, 750, observations P. Jourdain. The owner may not sue a sub-
contractor, though there is a chain of contract between owner-contractor and contractor-sub-
contractor.

127 Viney/Jourdain, Les conditions de la responsabilité® no 500.
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The general requirement that contracts are to be performed in good faith** is
understood as creating a duty to cooperate™. It allows courts to identify contrac-
tual duties not to act against the interest of the other party™’. The obligation of
loyalty imposed on employees is an example: it is inferred from art 1135 of the Civil
Code, stating that: »Agreements oblige not only as to what is therein expressed,
but also as to all consequences which equity, usage or the law give to the obliga-
tion according to its nature.«

One may note the strong connection between cooperation, loyalty, good faith
and reliance. Whenever it can be connected to an existing contract, contractual li-
ability is likely to prevail.

The counter-example of a case in the grey or interim zone that may be treated
as tort, and not as contract, is pre-contractual liability. The first situation is where
the court is convinced that in the course of the negotiations, parties entered into
a pre-agreement (avant-contrat), in which case breach of the negotiation may be
treated as non-performance of the avant-contrat, triggering contractual liability.
The second situation is where, according to court findings, the parties have devel-
oped a strong relation of confidence and are getting very close to entering into a
contractual relationship, though no pre-agreement may be identified at this stage.
Because of clear representations by one party of the intention to contract, the
other party relies on such representations and incurs transaction costs that may
not have been reasonable in the absence of such representations and the situation
generating reliance. In this case, breaking off the negotiation may trigger tort li-
ability. Culpa in contrahendo or pre-contractual liability under French law is there-
fore either contractual, or delictual. One may, however, observe a strong tendency
of French courts to identify the existence of an »avant-contrat«, as they do not
like to have liability rest on a unilateral manifestation of intent. In the author’s
opinion, French doctrine errs when systematically looking for a manifestation of
will as a justification of liability in culpa in contrahendo cases, as such liability is
delictual rather than contractual in the absence of a clear agreement or unilateral
juridical act. The few scholars insisting that liability is reliance-based (Vertrauens-
prinzip) rather than intention-based remain a minority to this day™".

128 Art 1134 Civil Code.

129 Y. Picod, Le devoir de loyauté dans I’exécution du contrat (1989).

130 M. Fabre-Magnan, Droit des obligations I: Contrat et engagement unilatéral’ (2012) 69.

131 E. Levy, Responsabilité et contrat, Revue critique de législation et jurisprudence 1899, 361; idem,
La confiance légitime, RTD Civ 1910, 178; A. Albarian, De la perte de confiance légitime en droit
contractuel, Essai d’une théorie (2010); Moréteau, L'estoppel et la protection de la confiance
légitime (1990).
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III. The problem of concurrent claims

Do plaintiffs benefit from an option where liability can be either contractual or
delictual? When asking this question, Koziol no longer discusses »interim« cases,
but »core« cases'®. The question is debated in French doctrine. The traditional
distinction between tort and contract liability, reflected in the architecture of the
Civil Code, has been challenged in recent years. Some claim that contractual li-
ability never existed®. Without going that far, the authors of the Catala draft re-
form of the law of obligations propose to gather all rules relating to contractual
and extra-contractual liability in the same section of the Civil Code, which does
not mean that they will be the same™*. Many authors resist a merged approach, in-
cluding the authors of the Terré draft reforms of contract and tort, who keep con-
tract and tort liability in separate sections of the Code™®.

Courts have not abandoned the traditional approach and keep deciding that
a plaintiff has no freedom to opt between contractual and delictual liability. Each
has a separate regime and it is necessary to identify which cause of action is to
prevail®®. The judge is to decide, in each case, which is the proper route. The sys-
tem is known under the name of régle du non-cumul, but it actually means that
firstly, one may not opt for one or the other regime, and secondly that one may not
combine rules of contract liability with tort liability, or of course claim contract
damages in addition to tort damages'’. The reform of the law of prescription in
2008 aligned both regimes, limiting the strategic interest parties may have had in
playing one regime against the other'®. The French system has not fully accepted
the idea of a »uniform basis for the claim«'®. The Catala draft, though endorsing a
unitary presentation of tort and contract liability, does not abandon the »regle du
non-cumulg, so that contractual clauses may not be by-passed, whether intended
to liquidate the amount of damages to be paid or to limit or exclude liability™.
However, the Catala draft would allow the victim of physical harm to choose the
most favourable regime™'.

132 Basic Questions I, no 4/20.

133 P Rémy, La responsabilité contractuelle, histoire d’un faux concept, RTD Civ 1997, 323;
le Tourneau, Droit de la responsabilité civile et des contrats’ nos 802-813.

134 Above no 1/72.

135 Ibidem.

136 P. Malaurie/L. Aynes/P. Stoffel-Munck, Les obligations (2004) nos 997-1011.

137 Ibidem.

138 Law no 2009-561 of 17 June 2008, discussed below in no 1/215ff. The prescription period is now
five years for personal action, except in the case of bodily injury where it is ten years running
from the time of consolidation of the injury.

139 Basic Questions I, no 4/19.

140 Art 1341 Catala draft.

141 Art 1341(2).
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Koziol discusses the problem of concurrent claims focusing on the require-
ments that need to be satisfied in order to make the other party liable. He does not
insist on the quantum of compensation, or to be more precise, whether the plain-
tiff will receive compensation for his losses only (damnum emergens, reliance
damages, protection of the negative interest), or may claim and receive, instead
or in addition, compensation of the profit expected from the contract, such as the
benefit anticipated from the resale of goods that have been ordered but not deliv-
ered (lucrum cessans, expectation damages, protection of the positive interest).
The matter is of importance, since compensation of the economic loss consisting
in deprivation of expected profit is only available in the case of non-performance of
a typical contractual obligation'¥. The only place where Koziol discusses the extent
of compensation relates to non-pecuniary losses*. Under French law, non-pecu-
niary losses can be recovered not only under tort liability but also on a contractual
basis. One may be tempted to believe this is due to the fact that many actions for
compensation of bodily injury are based on failure to perform a contractual obli-
gation of safety. However, this seems to be a much more general practice. As a rule
and without much discussion in legal literature, though there is no express sup-
port in the Civil Code', French law allows actions for compensation of non-pe-
cuniary damage in the case of non-performance of core contractual obligations'®.

Koziol tries to assess which of tort or contract liability is farther-reaching'*.
The answer is complex and variable depending on which aspect is looked at and
what time period of the development of French law is considered. There was a time
when victims of transportation accidents preferred a contractual action against a
public carrier in order to benefit from a contractual obligation of safety, but if the
court described it as an obligation of means rather than of result, proof of negli-
gence would be requested just as if the case had been based on fault-based tort li-
ability (art 1382). However, the moment courts developed strict liability based on
the custody of the thing (art 1384), tort liability became more attractive. All the
more when the law of 1985 on road traffic accidents made special provision in fa-
vour of victims, developing a system of absolute liability.

142 Art 1149 Civil Code: »Damages due to the obligee are, in general, for the loss he suffered and
the profit of which he was deprived...«.

143 Basic Questions I, no 4/24.

144 Contrast with art 1998 of the Louisiana Civil Code, making express provision in view of com-
pensation of non-pecuniary harm where the contract is intended to gratify a non-pecuniary
interest, or when the failing obligor intended, by his failure, to aggrieve the feelings of the
obligee.

145 Malaurie/Aynes/Stoffel-Munck, Les obligations no 961.

146 Basic Questions I, no 4/22.
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More generally, it may be said that while expectation damages may be ob- 1/89
tained in a non-performance of contract case, the victim of a tort may escape a
contract clause limiting the amount of damages. The French system of »non cu-
mul« (which would be better termed the »non option« rule)¥ prevents victims
from remedy shopping. French law can no doubt be cited as an example of a sys-
tem where one must apply one regime to the exclusion of the other, though this
does not necessarily mean that the requirements will be much different.

147 le Tourneau, Droit de la responsabilité civile et des contrats’ nos 1016-1031 uses the term »régle
de non-option«.
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Part 5 The basic criteria for a compensation claim

From a French point of view, Koziol’s presentation is in reverse order, moving from
damage to causation (chapter 5) and then to wrongfulness (chapter 6). The French
traditional view is to move from fault to causation and deal with damage last, but
some contemporary authors would also start with damage and then move to cau-
sation, leaving the study of fault and strict liability to other chapters'®. Starting
with damage fully makes sense when considering tort law in its compensatory
function, regardless of where we are'®.

I. Damage

A. Definitions

French law agrees that the existence of damage is a prerequisite for any right to
compensation to arise. This of course excludes punitive damages, since they are
not compensatory in nature'”. It is also clear in French literature (though this is
not reflected in contemporary legislation)™ that the compensation of harm is to
be separated from unjustified enrichment based restitution.

The French Civil Code requires the existence of damage, without giving a defi-
nition thereof'®. The definition given in the PETL under the heading »Recoverable
Damage« is acceptable under French law: »Damage requires material or immate-
rial harm to a legally protected interest«*3. However, French doctrine uses differ-
ent words.

The French distinguish between dommage and préjudice. P Dommage« is the
translation of the Latin »damnum«, meaning a loss as opposed to a gain (lucrum).
Damnum and lucrum have no legal meaning™. Mazeaud explains that under the

148 le Tourneau, Droit de la responsabilité civile et des contrats’ Part 1, Title 2, nos 1300-3200.

149 Basic Questions I, no 5/1.

150 Above no 1/46.

151 Above no 1/43. Note that this is lex specialis.

152 Art 1382 Civil Code. Koziol explains that only a few legal systems define damage, and these in-
clude Austria (ABGB § 1293); Basic Questions I, no 5/2.

153 Art 2:101 Civil Code.

154 R. Rodiére, note on Cass Civ 1, 21 October 1952, JCP 1953, 7592, cited in le Tourneau, Droit de la
responsabilité civile et des contrats’ no 1305.
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lex Aquilia, »damnum« describes harm to a thing, regardless of whether it caused
a »préjudice« to the owner'™. »Préjudice« is a legal term (»praejudiciums, formed
from the word »jus«), describing the consequence of the harm (often referred to
as a »lésion«). Préjudice corresponds to recoverable damage. For instance, bodi-
ly injury (damnum) may generate several préjudices patrimoniaux such as loss of
income, medical expenses, etc, and préjudices extrapatrimoniaux (pain and suffer-
ing, loss of amenity)'®". In English we would say that bodily harm may generate pe-
cuniary and non-pecuniary damage, and in this context, damage means recover-
able damage. Just as harm is often confused with recoverable damage, the French
tend to confuse »dommage« and »préjudice« The former is fact and the latter is
legal in essence'. The distinction is important in the opinion of many authors'®,
for instance in private international law: harm may occur in a given jurisdiction
(the country of the accident) and recoverable damage may be suffered in another
jurisdiction™. le Tourneau insists that harm or »dommage« may generate a profit
for the victim. A first example is when I am under an obligation to pull down an
old building I own, and a truck crashes into it, saving me the expense of destruc-
tion. A second example is where the victim of an accident must, because of bodily
injury, abandon an earlier job and take a new one that turns out to be more profit-
able'®™. The idea that dommage and préjudice must be distinguished is not a matter
of general agreement. Viney points out that the two words are interchangeable in
the Civil Code and in court decisions, as well as in a number of leading books™";
she is not convinced that the distinction has significant practical consequences'”.

French jurists would agree that for damage to be recoverable »there must be
impairment of interests recognised and therefore protected by the legal system«'®,
This perfectly translates the notion of »atteinte a un intérét juridiquement pro-
tégé«, which is ubiquitous in French tort literature'®. Again, this does not appear

155 H. Mazeaud/L. Mazeaud, Traité théorique et pratique de la responsabilité civile®, vol 1 (1947)
no 208, FN 1.

156 le Tourneau, Droit de la responsabilité civile et des contrats’ no 1305.

157 See Basic Questions I, no 6/6, also insisting that damage is not an economic term.

158 L. Cadiet, Les métamorphoses du préjudice, in: J.R. Savatier, PUF (1998) 37; P Brun, Responsa-
bilité civile extracontractuelle’ (2014) no 215.

159 Cass Civ 1, 28 October 2003, D 2004, 223, note P. Delebecque, RTD Civ 2004, 96, observations

P, Jourdain.
160 le Tourneau, Droit de la responsabilité civile et des contrats’ no 1305.
161 Viney/Jourdain, Les conditions de la responsabilité’ no 246-1.
162 Ibidem.
163 Basic Questions I, no 5/3.

164 Between the 1930s and 1970, the Court of Cassation added the adjective legitimate (intérét
légitime juridiquement protégé) in order to deny compensation to a concubine, who was the
indirect victim (par ricochet) in the case of the tortious death of her companion. This line
was abandoned in Cass Mixte 27 February 1970, D 1970, 201, note R. Combaldieu, JCP 1970, II,
16305, conclusions R. Lindon, note P. Parlange, RTD Civ 1970, 353, observations G. Durry. See
Viney/Jourdain, Les conditions de la responsabilité’ no 272.
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in the Civil Code, which does not even use the word »préjudice«. As in Austria,
»[T]his criterion derives from fundamental principles of our legal systems«'* so
that it may be described as a common core element. Like other legal systems,

French law does not protect the interests of thieves or other fraudulent persons

suffering loss to property illegally obtained: illicit damage is not recoverable'®,

the termination of illicit situations having been identified as one of the tasks of

tort law™.

As in other jurisdictions, tort law in France protects subjective rights, which
makes it difficult to apprehend damage to general interests such as the environ-
ment'®. The limits of private law are put to the test in this respect. The French al-
low compensation to be paid to public authorities and also to non-profit organi-
sations that fight for the preservation of the general interest at stake'®. Whether
these interests are to be allocated to the public sector”’ is left to be seen. Further
comparative studies are needed to promote more creative solutions, such as those
found in the United States where the concept of public trust is used'”, or countries
like Bolivia or Ecuador that recognise that mother nature has rights that may be
infringed and must be compensated™”.

165 Basic Questions I, no 5/4.

166 M. Puech, Lillicéité dans la responsabilité civile extracontractuelle (1973).

167 C. Bloch, La cessation de 'illicite (2008).

168 le Tourneau, Droit de la responsabilité civile et des contrats’ no 1482.

169 For instance, in the case of the major oil pollution caused by the sinking of supertanker Erika
(Tribunal de Grande Instance [TGI] Paris, 16 January 2008, commented on by Moréteau in:
Koziol/Steininger [eds], European Tort Law 2008, 264, nos 48-55, upheld on appeal and con-
firmed on this point by the Court of Cassation: Cass Crim, 25 September 2012, no 10-82938, Bull
Crim no 198, D 2012, 2711, note P. Delebecque; RTD Civ 2013, 119, observations P. Jourdain. Com-
mented on by Moréteau in: Oliphant/Steininger [eds], European Tort Law 2012, 229, nos 48-55);
the defendants had to pay damages to »the local authorities to whom the law grants a spe-
cific competence in matter of environment, conferring upon them a special responsibility in
the protection, management, and preservation of a territory« Only those authorities having
proved effective harm to a sensitive zone got compensation. Given its object, the LPO (Ligue de
protection des oiseaux) was also eligible. The Parisian lower court noted the large scope of the
disaster affecting the thousands of birds hibernating in the region, and also the very efficient
role of the LPO in taking care of the birds during several months and in connecting with the
local authorities and population, as well as its national and international representativeness.
Such harm appears to be considered objectively rather than under consideration of the per-
son of the victim. It had been recognised before but never with such high scale compensation:
L. Neyret, La réparation des atteintes a I’environnement par le juge judiciaire, D 2008, 170, at 172.

170 As suggested by Basic Questions I, no 5/5.

171 See the Oil Pollution Act 1990; O. Moréteau, Catastrophic Harm in United States Law: Liability
and Insurance, American Journal of Comparative Law 69, 92 (2010).

172 S. Monjean-Decaudin, Constitution et équatorianité: la Pacha Mama proclamée sujet de droit, 4
Revue histoire(s) de "Amérique latine 2010, no 3.
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B. Pecuniary and non-pecuniary damage

Based on the doctrine of patrimony, the French distinguish préjudice patrimonial (pe-
cuniary damage) from préjudice extrapatrimonial (non-pecuniary damage). Non-pe-
cuniary damage may find its source in bodily injury, but it may also be »moral« dam-
age (dommage moral) such as in cases of infringement of personality rights. It may
also be linked to damage to property, such as the pain for the loss of a dear pet™.

French law long resisted the idea that non-pecuniary damage could be com-
pensated’*. Esmein blamed the commercialisation of pain'?, while others pointed
out the difficulty of establishing with reasonable certainty that such damage ex-
ists, not to mention the problem of assessment’’. As mentioned above'”’, in a
country of Catholic culture, the idea of making money out of one’s tears (battre
monnaie avec ses larmes)"”* is disturbing. Though the debate is not fully extin-
guished”, compensation of non-pecuniary damage is nowadays common prac-
tice'™. A »jurisprudence constante« has developed in the Court of Cassation, since
a leading case decided in 1833", to the effect that as a matter of principle, non-
pecuniary damage must be compensated, just like any damage, regardless of its
magnitude (gravité) or particular nature (consistance)®. As mentioned earlier®,
though it is not permissible for courts to make open reference to unofficial tables,
databases have been created, based on a study of court of appeal decisions, to help

assess the cost of the loss of a mother, a child, or a siblingls“. The award of a lump

sum is sometimes compared to a penalty®.

173 Long rejected, compensation was admitted in a famous Lunus case (Lunus being the lost dog’s
name): Cass Civ 1, 16 January 1962, D 1962, 199 note R. Rodiére, JCP 1962, 12557 note P. Esmein.
See le Tourneau, Droit de la responsabilité civile et des contrats’ no 1565, also citing, at no 1566,
Cass Civ 25 January 1989, D 1989, 253 note P Malaurie, where moral damage for the loss of vaca-
tion photos was compensated.

174 See the following doctoral dissertations: A. Dorville, De I'intérét moral dans les obligations
(1901); E Givord, La réparation du préjudice moral (1938); R. Nerson, Les droits extra-patrimoni-

aux (1939).
175 P. Esmein, La commercialisation de la douleur morale, D 1954 Chron 113.
176 le Tourneau, Droit de la responsabilité civile et des contrats’ nos 1553 and 1555.

177 Above no 1/65.

178 le Tourneau, Droit de la responsabilité civile et des contrats’ no 1553.

179 le Tourneau, Droit de la responsabilité civile et des contrats’ nos 95 and 1554 wishes compensa-
tion of non-pecuniary damage would disappear.

180 G. Mémeteau, La réparation du préjudice d’affection ou: la pierre philosophale, Gazette du
Palais (Gaz Pal) 1978, 2, 400. See also Viney/Jourdain, Les conditions de la responsabilités no 253.

181 Cass Réun 25 June 1833, cited in le Tourneau, Droit de la responsabilité civile et des contrats®
no 1554.
182 Cass Civ 2, 7 July 1983, Gaz Pal 1984, 1, panorama 64; le Tourneau, Droit de la responsabilité civile

et des contrats’ no 1554.
183 Above no 1/65.
184 le Tourneau, Droit de la responsabilité civile et des contrats’ no 1555.
185 Idem.
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The question of whether a victim of bodily injury may be awarded non-pe-
cuniary damages when unconscious or in a vegetative state was a matter of de-
bate in the 1980s'*°. While subjectivists insisted that the victim’s consciousness is
required for compensation to be awarded, objectivists claimed that this is not a
legal requirement and that compensation is to be paid regardless of subjective
evidence of pain and suffering. The Court of Cassation embraced the objective
position, ruling that compensation of damage is not contingent upon the victim’s
perception, but is to be based on the judge’s objective assessment of the alleged
damage'. The moral basis lies in the recognition that though in a vegetative state,
a victim remains a human being and may feel joy or pain. The inability to move
around and to communicate with caregivers and loved ones is undisputedly actual
harm. Denying compensation to the allegedly unconscious would mean we regard
such victims as dead, or as things, which is contrary to human dignity. From a
strictly legal standpoint, the issue resides in certainty of damage: the point might
be made that the existence of damage is uncertain. It is important that plaintiffs
establish undisputable harm, like incapability to move, to emerge to conscious-
ness, to express thoughts and feelings.

In two recent cases decided on the same day", two victims of road accidents
died, within one hour (first case) and two weeks (second case) following the crash.
Their successors sought compensation for moral damage in respect of the feeling
of loss of life expectancy suffered by the victim between accident and death. Both
claims were dismissed due to the victims’ full loss of consciousness and absence
of evidence that the victims could have been aware of the situation. The Court
of Cassation affirmed this ruling, using wording showing deference to the lower
judges as regards the determination of the certainty of damage. After all, the exist-
ence of the feelings in question was conjectural and lacked certainty. A 2013 judg-
ment caused some to wonder whether the Court of Cassation might be returning
to a subjective approach™: the Court approved a Court of Appeal judgment reduc-
ing damages granted to compensate a victim’s suffering by half (€ 5,000 instead of
€ 10,000), due to almost instantaneous death, hereby relying on the lower court’s
factual findings. The dismissal of the claim based on loss of a chance to survive
was confirmed. The appellate judges had rightly observed that any right to live up
to a statistically determinate age is insufficiently certain, because of the aleatory
character of human life, risk of disease, etc. There is no subjective element in the
judgment.

186 See le Tourneau, Droit de la responsabilité civile et des contrats’ nos 1557-1561 for a full discus-
sion and references.

187 Cass Crim 5 January 1994, Bull Crim no 5, JCP 1995, 1V, 862.

188 Cass Crim 5 October 2010, D 2011, 353, note J.J. Lemouland/D. Vigneau, JCP 2011, 435 note C. Bloch,
RTD Civ 2011, 353, observations P. Jourdain.

189 Cass Crim 26 March 2013, JCP 2013, 675, note D. Bakouche.
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Indirect victims may also claim compensation for their non-pecuniary dam-
age, such as their suffering upon the loss of a dear one or suffering due to the fact
that the direct victim is in a vegetative state™".

The compensation of bodily damage is usually accompanied by compensa-
tion of non-pecuniary damage™". An official list (Nomenclature Dintilhac) includes,
inter alia, deficits (lack or impairment in a functional capacity), pain, »préjudice
esthétique« (disfigurement), sexual impairment, damage caused by evolutive pa-
thology, etc., a list that opponents find shockingly long and unreflective of the
unity of the person™”. The list simply reflects the multiple possible miseries of our
human condition.

Non-pecuniary damage linked to infringement of personality rights is an-
other big chapter, which has generated abundant literature'®. The fact that mon-
etary compensation of this type of damage may be the only way to sanction an in-
fringement of personality rights is not disputed, and a sufficient amount must be
awarded to serve both as a sanction and a deterrent™*. The problem is that such
rights can be monetized (Koziol talks about commercialisation). The bound-
ary between extra-patrimonial and patrimonial rights then becomes a thin one,
not easy to draw'®. The right everyone has to one’s own image and privacy under
French law'” may serve as an example. A case decided in Paris in 1975 featured
French superstar Catherine Deneuve suing a male magazine that had published
photos of her in the nude with the story of her intimate life under the title »Cathe-
rine Deneuve superbe star<'®’, She had consented to the publication of photos
taken at a time when she was acting as a professional model, occasionally pos-
ing in the nude. The magazine which then published said photos sold them to
another magazine that republished them years later, at a time when Catherine
Deneuve had become an iconic and highly respected actress. Though the maga-

190 Cass Civ 1, 29 November 1989, Bull Civ I, no 369; see le Tourneau, Droit de la responsabilité civile
et des contrats’ no 1562 for critical comments.

191 Two doctoral dissertations (L. Cadiet, Le préjudice d’agrément, Poitiers, 1983; M. Guidoni, Le
préjudice esthétique, Paris I, 1977) and many articles discuss the matter, cited in le Tourneau,
Droit de la responsabilité civile et des contrats’ no 1581.

192 For more detail, see le Tourneau, Droit de la responsabilité civile et des contrats’ no 1583; see
nos 1581-1596 for a full survey.

193 From the long list in le Tourneau, Droit de la responsabilité civile et des contrats’ no 1603, a
comparative study is to be singled out: O. Berg, La protection des intéréts incorporels en droit
de la réparation des dommages, Essai d’une théorie en droit francais et allemand (2006).

194 Basic Questions I, no 5/10.

195 Basic Questions I, no 5/13.

196 This discussion cites, often verbatim, an excerpt of a book review I wrote of N.R. Whitty/
R. Zimmermann (eds), Rights of Personality in Scots Law: A Comparative Perspective, 4 Journal
of Civil Law Studies 217 (2011).

197 Art 9 Civil Code.

198 Paris 14 May 1975, D 1976, 291, note R. Lindon.
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zine owned the pictures, Catherine Deneuve was allowed to object to the publica-
tion and argue that her personality right to her image had been invaded™”. The
court held that the magazine should have requested her consent prior to publi-
cation. Any attorney or scholar familiar with French cases knows that the more a
person protects her privacy or image rights, the more likely she is to be awarded
higher damages in the case of an infringement of such rights. In contrast, famous
people who usually tolerate the publication of gossip and photos taken within the
realm of their private life, though not losing the right to protection — which af-
ter all is inalienable and may not be abandoned — are more likely than not to get
minimal or nominal damages. Given the fact that tabloids will publish gossip any-
way to maximise their sales, celebrities, by choosing not to tolerate any infringe-
ment, can monetize their private life and image by selling ex ante the right to pub-
lish under pre-determined conditions, or collecting ex post in the form of damages
that French courts try to keep sufficiently high to serve as a deterrent.

Koziol seems to favour the compensation of non-pecuniary harm to legal en-
tities, based on the argument that they may have personality rights. He cites the
work of Fellner"®’, who »points out that personality rights are intended to regulate
co-existence within society and that legal entities are also members of this society
and participate in legal relations«<*™. Both points cannot be denied but are loosely
connected. This standpoint may disregard the strong link between personality
rights and human dignity. Dignity deals with self-esteem and intimate feelings
connecting with what makes us human beings. Legal entities do not share such
feelings, they are not conscious beings*”. Personality rights go beyond the con-
cept of personality, which is a human and legal construct. They echo our human
nature. Legal entities are convenient fictions that allow human beings to trade
and defend collective interests. One would not give corporations a right to vote at
political elections, a right not to be sold because this would be slavery, or a right
to paternity or maternity though they may be parent companies. The author of
this chapter strongly objects to the United States Supreme Court’s recognition of
a right of speech for legal entities®®, which allows those who control big business
to have the corporation spend unlimited amounts of money to finance electoral
campaigns. Does membership in society and participation in legal relations trans-

199 The accompanying text telling the actress’ love stories, which had earlier on been known to the
public, was equally regarded an infringement, since she had been very discreet in more recent
years, not tolerating any gossip about her alleged liaisons. Substantial damages were awarded
to compensate infringements to both image and privacy rights.

200  M.-L. Fellner, Personlichkeitsschutz juristischer Personen (2007).

201 Basic Questions I, no 5/22.

202 For this reason, I profoundly dislike the French term personne morale, used to describe legal
entities.

203 Citizen United v. Federal Election Commission, 558 United States Supreme Court Reports (US) 310
(2010).
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form corporations to full citizens? With respect, the recognition of fundamental
rights such as political rights or personality rights of legal entities may at the end
of the day undermine the protection of human rights.

French courts accept compensation of non-pecuniary damage suffered by le-
gal entities®™, while not going as far as bestowing personality rights upon them.
Though serving practical purposes in cases where pure economic loss is difficult
to assess*®, this jurisprudence is based on false ontological premises.

Koziol discusses at length compensation of impairment of leisure time and
holiday, which he finds difficult to pin down between pecuniary and non-pecuni-
ary damage®*. Not much is to be found on the topic in French law - if anything,
at least after superficial research. It is clear that the expense of renting a replace-
ment when an object (eg a car) is damaged is pecuniary damage. However, what
about awarding damages even when the victim does not rent a car, just because
there has been loss of use®”? Under French law, compensation must cover the en-
tire loss but should not exceed it**®. It is therefore difficult to imagine how a court
could award damages to compensate the cost of car rental where the victim sim-
ply used alternative transportation at no additional cost. A real life example: my
car was damaged in an accident during family vacations in Tuscany. There is no
doubt that the party at fault had to compensate the cost of one-week’s car rental;
this was pecuniary damage covered by liability insurance. However, the car could
not be completely repaired in Italy within the remaining week of our seasonal stay.
We consequently abandoned our plan of spending an additional week moving on
to the Lakes and Tyrol, drove back to Lyon and had the car fully repaired before re-
suming normal activity. My family and I were deprived of one-week’s vacation. Did
we suffer a non-pecuniary loss (the grief of being deprived of a third of our vaca-
tion time), or a pecuniary loss (the reasonable cost of this additional week based
on our spending patterns)? Unless we actually spent this additional money (plus
extra car rental and the money to have our car fully repaired in Italy or returned
unrepaired to Lyon) to have our three-week holiday despite the difficulties, there
is no extra pecuniary damage. This is a situation where as victims we had the op-
tion of either maximising our loss with a chance of compensation, or minimising
it. Damages might be fair to the victim who mitigates, and yet of an ambiguous
nature if awarded: compensation of pecuniary damage where the award covers the

204 V. Wester-Ouisse, Le préjudice moral des personnes morales, JCP 2003, I, 145.

205 Viney/Jourdain, Les conditions de la responsabilité’ no 260, citing cases of harm to reputation,
wrongful disclosure of business secrets. In all these cases, some patrimonial interest is in-
fringed, causing pure economic loss. Above no 1/66.

206 Basic Questions I, no 5/23.

207 Basic Questions I, no 5/24.

208 »La réparation du dommage ne peut excéder le montant du préjudice« Cass Civ 2, 21 June 2001,
Bull Civ II no 212 ; le Tourneau, Droit de la responsabilité civile et des contrats’ no 2545.
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cost of a one-week vacation, or non-pecuniary damage if of a significantly lower
amount. No law suit was filed and the action is prescribed.

Had I claimed compensation for the cost of a one-week holiday, I might have
faced the objection that the damage was not direct®®. The direct cause of the al-
leged loss was after all my decision to shorten the holiday. However, since my de-
cision was reasonable, it did not break the chain of causation. I could have recov-
ered non-pecuniary damages for additional stress and loss of a chance of reducing
this stress by extended vacation. The distinction between dommage or damnum
and préjudice or praejudicium makes sense in this context: the »damnume« was the
damage to the car. The »préjudice« or recoverable damage consists in the cost of
towing and repair plus incidentals such as rental of a replacement vehicle as far
as pecuniary damage is concerned. It may also include some additional non-pecu-
niary damage, compensation of which may possibly help the victim afford some
limited extra good time, which after all may be fair in the circumstances. Granting
the full cost of the additional vacation week as compensation of pecuniary dam-
age would not be right because the expense was not incurred, the victim as it were
being caused to save money.

C. The principle of full compensation

Compensation of real and calculable damage calls for limited comment from a
French perspective. Though the Civil Code makes no provision, the idea of full
restoration (reparation in kind) or full compensation (by equivalent, in the form
of damages) is a fundamental principle of compensation law*°. Also, damages
have to be assessed regardless of the degree of fault causing the damage™.

The case of unwanted birth troubles French scholars® as much as it does
other Europeans®. The birth of a child does not in itself constitute damage, a so-
lution proclaimed both by administrative* and ordinary courts*”. However, both
sets of courts accept that compensation may be possible in exceptional circum-

209 See on this point le Tourneau, Droit de la responsabilité civile et des contrats’ nos 1704 and 2545.

210 le Tourneau, Droit de la responsabilité civile et des contrats’ no 2521 ff.

211 »Lévaluation du dommage doit étre faite exclusivement en fonction du préjudice subi«: Cass
Civ 2, 21 July 1982, Bull Civ II, no 109; Cass Com, 3 April 1979, Bull Civ IV no 125; le Tourneau,
Droit de la responsabilité civile et des contrats’ no 2522.

212 Viney/Jourdain, Les conditions de la responsabilité’ no 249-2.

213 Basic Questions I, no 5/39ff.

214 Conseil d’Etat (CE), 2 July 1982, D 1984, 425 note J.B. d’Onorio. Administrative courts have juris-
diction when the medical procedure (abortion or sterilization) was performed at a public hos-
pital.

215 Cass Civ 1, 25 June 1991, D 1991, 566 note P. le Tourneau, RTD Civ 1991, 753, observations
P, Jourdain.
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stances”'®, or when special damage occurs in addition to the normal expenses gen-
erated by maternity™”.

The exception stems from the fact that it is not the birth and the onus of
child rearing that generates the damage but special suffering linked to the birth
of a particular child, such as pregnancy caused by rape or incest*®. Administra-
tive courts also accept that the birth of a handicapped or malformed child upsets
normal life conditions and may therefore generate recoverable damage®. When
caused by the tortfeasor or by medical malpractice, the child’s handicap is to be
compensated®’. Viney is of the opinion that the mother should recover when in a
situation of financial distress™".

Last but not least, it is to be remembered that in the very famous and controver-
sial Perruche case™, the Plenary Assembly of the Court of Cassation accepted that
the child had a cause of action and a right to compensation in the case of wrong-
ful life. An anomaly had been misdiagnosed during pregnancy, the mother having
made it clear, at an early stage of pregnancy, that she would rather abort than take
the chance of having a handicapped child. She was compensated*?, but the action
conducted on behalf of the child was more problematic, as it came down to com-
pensation for the mere fact of being alive. The Court concluded, however, that the
child was »entitled to compensation for the damage resulting from such handicap
and caused by the established failure to perform« the duty to take due care when
conducting the antenatal investigations, at a stage where pregnancy could still be le-
gally interrupted®*. Although the Court had characterised the handicap, rather than
wrongful life, as the recoverable damage, public opinion was outraged™. Legisla-
tion overturned this ruling, a law of 2002 providing that »[n]o one may rely on dam-
age caused by the mere fact of one’s birth«*** and making provision for coverage
of major handicap by way of national solidarity rather than tort law in such cases.

216 CE, 2 July 1982, above FN 214.

217 Cass Civ 1, 25 June 1991, above FN 215.

218 Viney/Jourdain, Les conditions de la responsabilité® no 249-2.

219 CE, 27 September 1989, D 1991, 80, note M. Verpeaux; CE, 17 January 1990, D 1990, 254, Conclu-
sions B. Stirn.

220 CE, 27 September 1989, above; Cass Civ 1, 10 July 2002, Bull Civ I no 197; see Viney/Jourdain, Les
conditions de la responsabilité’ no 249-3 insisting that causation must be clearly established.

221 Viney/Jourdain, Les conditions de la responsabilité’ no 249-2.

222, Cass Plén, 17 November 2000, D 2001, 332, notes D. Mazeaud/P. Jourdain, JCP 2001, 11, 10438 Con-
clusions J. Sainte-Rose and note F. Chabas.

223 See the cases cited above.

224 Translated by O. Moréteau, France, in: K. Oliphant/B.C. Steininger (eds), European Tort Law:
Basic Texts (2011) 89f.

225 See Viney/Jourdain, Les conditions de la responsabilité’ no 249-6, defending the Court ruling,
even on the ground of causation.

226 Art 1, Law no 2002-303 of 4 March 2002, dealing with the rights of medical patients and the
quality of the health care system; Moréteau in: Oliphant/Steininger (eds), European Tort Law:
Basic Texts 9o.
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II. Causation

Civil Code provisions regarding delictual liability are silent on causation, only mak-
ing it a requirement by the repeated use of the verb »cause«**’. More is said in pro-
visions regarding contractual liability, found to be applicable to contractual and
extra-contractual liability**®. Art 1151 provides: »Even in the case where the non-per-
formance of the agreement is due to the obligor’s intentional fault, damages may
include, with respect to the loss suffered by the obligee and the profit which he has
been deprived of, only what is an immediate and direct consequence of the non-per-
formance of the agreement.« This is rather vague language, much like what is to
be found in other Romanist codes: the Civil Code of Poland limits liability to dam-
age that is the normal consequence of wrongful action or omission®?; Italy refers
by analogy to the Penal Code, saying that subsequent causes break the causal link
between a former cause and the damage, when they suffice on their own to explain
the damage®’; Portugal refers to the »conditio sine qua non«*®, In France, much
like in all Romanist systems, one must refer to jurisprudence. Rather than finding
inspiration in complex doctrinal developments, French courts adopt a pragmatic
approach and find ways to get around complex problems.

A. Causation in doctrine: a complex debate

The concept of »cause« is primarily philosophical. However, philosophical or sci-
entific definitions of causation are of little use in the legal world. Whereas philos-
ophers and scientists try to move up from known or observed phenomena to un-
known causes, jurists try to determine a causal link between two known facts, the
damaging event and the actual damage®*. Causation is abundantly discussed in
French doctrine®®. However, French scholars shy at giving a definition of legal cau-

227 Art 1382: »Any act whatever of man, which causes damage to another, obliges the one by whose
fault it occurred, to compensate it.« Art 1383: »Everyone is liable for the damage he causes not
only by his intentional act, but also by his negligent conduct or by his imprudence.« Art 1384:
»A person is liable not only for the damage he causes by his own act, but also for that which is
caused by the acts of persons for whom he is responsible, or by things which are in his custody.«
See Moréteau in: Oliphant/Steininger (eds), European Tort Law: Basic Texts 85 ff.

228 Viney/Jourdain, Les conditions de la responsabilité’ no 348.

229 Art 361 Civil Code, cited in Viney/Jourdain, Les conditions de la responsabilité’ no 348.

230 Cited by Viney/Jourdain, Les conditions de la responsabilité’ no 348.

231 Ibidem citing A.M. Honoré, International Encyclopedia of Comparative Law, vol XI, chapter 7
(1982) no 46.

232 Viney/Jourdain, Les conditions de la responsabilité’ no 333.

233 G. Marty, La notion de cause a effet comme condition de la responsabilité civile, RTD Civ 1939,
685. Causation is discussed in a large number of doctoral dissertations, and in all books on »re-
sponsabilité civile«: see references in Viney/Jourdain, Les conditions de la responsabilité’ 332 f.
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sation and prefer a common law inspired pragmatic approach, if one were to cite
Tony Honoré*. Ripert wrote that »causation has been the object of brilliant doc-
trinal studies that never brought a solution to this general problem, which may
never be solved«*®. Starck and Esmein agreed that causation resists academic
analysis™®. Honoré insists that the doctrine of risk has marked France more than
any other jurisdiction, the French proposing risk not only as a substitute to fault
but also to causation®. Viney, however, is of the opinion that risk analysis has a
limited impact in jurisprudence®”®. The doctrine of Aquilian relativity has had a
greater impact. It is policy oriented and based on objective analysis of the norm
to be applied; it insists on the determination of the damage that it wants to com-
pensate™. The Criminal Chamber of the Court of Cassation has endorsed this ap-
proach, for instance by refusing compensation to alleged victims when a criminal
law aims at protecting a general interest rather than private individuals®*. French
scholars tend to resist the Aquilian solution noting that it is as difficult to operate
as causation itself**.

Influenced by Germanic doctrines*”, French scholars managed to clarify some
aspects of causation. Two conceptions of causation have been particularly influen-
tial. According to a first doctrine, damage is caused by a number of events, stem-
ming from human action or inaction as well as external circumstances. From the
moment any of these events appears to be a conditio sine qua non of the damage,
it is to be regarded as a cause. Naturally, irrelevant causes may be ignored. This
doctrine is known as equivalency of conditions (équivalence des conditions ). It is
criticised by those who favour proximity (proximité des causes) and believe that
causation is only to be found in the most closely connected event, which may be
decided on the basis of time factors, efficiency in producing the damaging result,
probability, or foreseeability**. However, the notion of »causa proximac is not very

successful in France, nor are doctrines of efficient causation or direct causation®®.

234 Honoré, International Encyclopedia of Comparative Law, vol XI, chapter 7. See also K.L.A.
Hart/T. Honoré, Causation in the Law’ (1985).

235 G. Ripert, note D 1945, 237.

236 B. Starck, Droit civil, Obligations' (1972) no 747; P Esmein, Le nez de Cléopatre ou les affres de la
causalité, D 1964, chr 205.

237 Honoré, International Encyclopedia of Comparative Law vol XI, nos 49f and 94-96.

238 Viney/Jourdain, Les conditions de la responsabilité® no 336.

239 J. Limpens, Lathéorie de la relativité aquilienne en droit comparé, in: Mélanges offerts a R. Savatier
(1965) 539; D. Philippe, La théorie de la relativité aquilienne, in: Mélanges Roger O. Dalcq (1994) 467.

240 Viney/Jourdain, Les conditions de la responsabilité’ no 336.

241 Ibidem.

242 Viney/Jourdain, Les conditions de la responsabilité’ no 338.

243 Inspired by the German von Buri, this doctrine was exposed by P Marteau, La notion de cau-
salité dans la responsabilité civile, Aix-en-Provence (1913).

244 Viney/Jourdain, Les conditions de la responsabilité’ no 340.

245 Ibidem.
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An equally popular doctrine is that of adequacy of causation (causalité adé-
quate)**. Among several causes, only the one that carries the objective possibility
of the result may be regarded as the legal cause. This is based on some objective
necessity, and presupposes an examination of the findings in the light of science
and experience®”. This doctrine has the advantage of avoiding the dilution of
causes: indeed, equivalency of conditions seems to imply that each condition by
itself is nothing, causation existing in their conjunction. However, its focus on the
likelihood and foreseeability of damage may cause the judgment to be more nor-
mative and to drift away from factual causation. It has a strong normative over-
tone that may lead to some confusion between causation and fault™*’,

Neither doctrine is fully satisfactory either in logic or in practice. Equivalency
of conditions seems to be preferable when it comes to determining whether cau-
sation exists as a matter of fact, but adequacy of causation may be more helpful
when it comes to proof*®. Equivalency of conditions is more factually exact in
the sense that likely or foreseeable damage does not necessarily occur (we may
have fault and adequate causation and yet no damage ensues), whilst on the other
hand, because of an unfortunate combination of causes, a normatively normal sit-
uation may lead to catastrophic harm. A fact necessary to the occurrence of harm
must have contributed to causation. Foreseeability or probability may be signs
of causation, whereas necessity establishes what one wants to prove, making the
mere signs useless™’. However, a party will not be made liable just because the
causal link is necessary; it needs to be an apt way to explain intellectually why the
damage occurred, as a consequence of fault or defect in a thing®". When it comes
to proving the existence of causation, there are countless situations where it is al-
most impossible to say that without the occurrence, the damage would not have
happened. Viney and jourdain give several examples®™. When a patient sees his
condition worsen, are we sure that it is caused by the alleged medical negligence?
Can we say for sure that a disease is caused by the vicinity of a nuclear plant, or
that a car would not have been stolen had it been locked properly, since after all
it is not that difficult to steal a locked car? Presumptions are used in these cases,
based on probability and foreseeability, adequacy of causation thus taking the
lead. Moving from theory to practice, the approach becomes pragmatic.

246 Viney/Jourdain, Les conditions de la responsabilité’ no 343.
247 Basic Questions I, no 5/60.

248 Viney/Jourdain, Les conditions de la responsabilité’ no 344.
249 Viney/Jourdain, Les conditions de la responsabilité’ no 345.
250 Viney/Jourdain, Les conditions de la responsabilité’ no 346.
251 Viney/Jourdain, Les conditions de la responsabilité’ no 346-1.
252 Viney/Jourdain, Les conditions de la responsabilité’ no 347.
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B. Causation in jurisprudence: a pragmatic approach

The French Court of Cassation checks how lower courts apply causation, rightly
refusing to consider it a pure question of fact that could be left to the discretion
of lower courts. Doctrinal discussions indicate how causation connects facts to
normativity. The only aspect in relation to which the Court of Cassation occasion-
ally defers to the discretion of lower courts is proof of causation**, which does not
mean that the highest Court abandons all review power regarding proof**. In recent
cases the Court of Cassation has insisted that proof of causation may be induced
from facts and circumstances wherefrom judges may infer presumptions, typi-
cally in cases of medical malpractice where matters get scientific and technical®®,
Many cases may be cited where the Court of Cassation exerts its review pow-
ers’®: it acts in a very pragmatic manner, avoiding making pronouncements by
way of general rule or giving general statements®’. Viney and Jourdain observe that
it takes careful analysis and comparison of the many cases in order to understand
the content and contours of rules governing causation®”. They note that the task
is complicated by the fact that the Court tends to merge its judgment on fault and
causation, especially when it asserts that lower judges »may have found (or not
found) the existence (or absence) of fault and causal link with the damage.«*®
This is another area where the brevity of the highest Court pronouncements does
not help the interpreter, but makes room for needed practical adjustments.
French courts will exclude liability every time it can be proved that without
the alleged fact, the damage would nonetheless have occurred*™. However, the
fact will be accepted as a cause when it made the damage more serious (aggrava-
tion du dommage)*®. To be a cause, the event must have contributed to the oc-
currence or aggravation of damage. As a rule, all conditions necessary to such
occurrence or aggravation may be regarded as causal. The fact that an external
cause also intervened does not prevent the liability of the tortfeasor, provided that

253 Viney/Jourdain, Les conditions de la responsabilité’ no 349 note 51 cite several cases, including
Cass Civ 2, 14 June 1995, Bull Civ II, no 187.

254 Viney/Jourdain, Les conditions de la responsabilité’® no 349.

255 Cass Civ 1, 26 September 2012, Bull I no 187, commented by Moréteau in: Oliphant/Steininger
(eds), European Tort Law 2012, 229, nos 20-26. Cass Civ 3, 18 May 2011, Bull III no 8o, com-
mented by Moréteau in: Oliphant/Steininger (eds), European Tort Law 2011, 216, nos 12-22.

256 Viney/Jourdain, Les conditions de la responsabilité® no 349, notes 53 and 54.

257 Viney/Jourdain, Les conditions de la responsabilité’ no 350.

258 Ibidem.

259 Ibidem, in fine.

260 Viney/Jourdain, Les conditions de la responsabilité’ no 353 and the multiple cases cited where
courts apply »conditio sine qua non«.

261 Viney/Jourdain, Les conditions de la responsabilité’ no 353-1, citing Cass Civ 1, 29 January 1985,
Gaz Pal 1985, 1, 264, where, due to the fault of a hotel manager, a fire of unknown origin was al-
lowed to propagate and harm the victims.
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his act was also a conditio sine qua non. In the famous case of the sinking of the
Lamoriciére steamer’™, the ship-owner who was at fault for using poor-quality
coal during a storm at sea was partly exonerated (by 4/5) due to the tempest that
contributed to the damage. More recent cases rejected exoneration in similar cir-
cumstances, making the tortfeasor fully liable (responsabilité intégrale), in cases
where the outside circumstance was predictable and resistible, falling short of
constituting force majeure®®.

When several causes occur successively, French jurisprudence is not driven
by the idea of proximate cause®*. Cases may be found, however, where the clos-
est cause in time is regarded as triggering full liability, such as in a case where
the ambulance transporting a victim injured in a first accident gets involved in
a second car crash causing the victim’s death: the pre-existing condition was not
taken into account and the second driver was made fully liable*”. In more com-
plex cases with multiple causes, fault seems to prevail over causation. This was
certainly the case in a situation where two drivers, one of whom was in a state of
intoxication, were racing against one another on a public highway*®. While the
inebriated driver was passing another car, the second »racer« overtook from third
position and collided with his adversary’s car, which he was overtaking, and with
a third vehicle coming towards him. The accident resulted in a number of deaths
and injuries, notably involving the passengers in the defendants’ cars and one
of the two »racers«, who was himself killed. Criminal proceedings were brought
against the surviving »racer«, while the victims had their civil case for damages
heard by the criminal court. The Court of Appeal found the defendant not guilty
on the grounds that it was difficult to establish a causal relationship between his
behaviour and the harm caused. The judges reasoned that the surviving negligent
driver had overtaken more »normally« than his adversary, who then collided with
him, and had been »led on« by his friend’s attitude.

The Court of Cassation did not accept these arguments. The court found that
the defendant’s various violations of the Highway Code had a »global character«
that »automatically applied to the indivisible interlinking of the acts described«.

262 Cass Com, 19 June 1951, Sirey (S) 1952, 1, 89 note R. Nerson, D 1951, 717, note G. Ripert, RTD Civ
1951, observations H. Mazeaud.

263 Cass Civ 2, 30 June 1971, Bull Civ II, no 240 where all liability was placed on the driver based on
custody of the car, in a case where the accident had been caused by the presence of ice on the
road. See also Viney/Jourdain, Les conditions de la responsabilité’ no 414. See also Cass Civ 2, 18
March 1998, Bull Civ II, no 97, commented in B. Winiger/H. Koziol/B.A. Koch/R. Zimmermann (eds),
Digest of European Tort Law, vol I: Essential Cases on Natural Causation (2007) 6b/6, nos 1-9.

264 Viney/Jourdain, Les conditions de la responsabilité’ no 355 and the cases cited therein.

265 Cass Crim, 14 June 1990, Bull Crim, no 244, commented in Winiger/Koziol/Koch/Zimmermann
(eds), Digest of European Tort Law I 11/6, nos 12-16.

266 Cass Crim, 5 January 1988, Bull Crim, no 7, commented in Winiger/Koziol/Koch/Zimmermann
(eds), Digest of European Tort Law I 5/6, nos 1-15.
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The Court of Appeal should have considered »whether, by taking part in a danger-
ous activity and by creating through their unwiseness - even if it was not possible
to determine the direct involvement of the acts carried out by each of them - a
grave risk of which third parties were the victims, the two drivers had not com-
mitted a faute commune (»joint fault«) for which [the surviving »racer«] should
therefore be assigned the consequences in terms of compensation.« The survivor
should pay damages for the consequence of both drivers’ joint actions, as »faute
commune« gives rise to solidary liability under French law.

Likewise, when an accident is caused by a stolen car, in circumstances where
the negligence of the owner facilitated the theft, the thief’s fault will prevail over
the negligence of the owner so that the thief’s fault will be recognised as the cause
of the damage*”. Hence comes the concept of causal fault (faute causale) devel-
oped by Dejean de La Batie, strongly connecting fault and causation®. This takes
us back to the idea of adequacy, which is also to be found in cases of no-fault li-
ability. When the damage is caused by a thing in someone’s custody, the causal
role of the thing in relation to the damage is presumed when the thing was mov-
ing (eg damage caused by a bicycle), as it must have played some »active role« in
producing the damage. When the thing is not in motion, one must prove that the
thing was abnormal. In a recent case’®, the victim was injured as a consequence
of stepping against the ten-centimetre high concrete curb separating the parking
space from the pedestrian entrance of a shopping mall. The victim sued the own-
ers of the mall on the basis of art 1384 para 1 of the Civil Code, alleging that the
cause was the act of the curb, a thing that was in the owners’ custody. The claim
was dismissed and the Court of Cassation affirmed: the curb was in good condi-
tion, it was painted in white and was therefore visible to a normally careful person,
and it was possible to reach the stores without walking over it. In conclusion, the
curb played no active role in the fall of the victim. One may note that this almost
comes down to deciding that there had been no causal negligence on the part of
the owners of the mall. French liability for the act of a thing does not fully qualify
as strict liability.

267 Among the many cases cited by Viney/Jourdain, Les conditions de la responsabilité® no 357, see
Cass Civ 2, 10 January 1962, Bull Civ II, no 47, and Cass Civ 2, 21 March 1983, Bull Civ II, no 84
where the damage was caused by a stolen aircraft.

268 Cited by Viney/Jourdain, Les conditions de la responsabilité’ no 358.

269 Cass Civ 2, 29 March 2012, no 10-27553, Bull II, no 66, commented by Moréteau in: Oliphant/
Steininger (eds), European Tort Law 2012, 229, nos 56-59.
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C. The attenuation of the causation requirement

In particular cases where there are multiple tortfeasors or uncertainty of causa-
tion, various doctrines are applied where the causation requirement is attenu-
ated™”.

1. Multiple tortfeasors, concurrent and alternative causes

French jurisprudence does not accept that a victim may be undercompensated
just because one or several of the tortfeasors may be unknown. For the sake of
justice, French law also tries to avoid shifting the whole burden of compensation
onto those tortfeasors who have been identified”".

Hunting accidents provide a classical example. Some reverse engineering is
needed to understand the law pertaining to compensation of victims of such ac-
cidents. Victims must be compensated and will be compensated. If no tortfeasor
is identified, this will be done by a compensation fund*”. If one hunter has been
shooting, he may be held liable unless he can prove that his shotgun was pointed
in another direction, shot another type of bullet, or that it was defective at the
time. Liability may then fall onto other identified hunters or an application for
compensation may be filed to the compensation fund. If several hunters may have
caused the damage, they can be made liable under one of the following doctrines:
fault-based liability (faute commune, faute collective), if acting as a group and
guilty of a collective fault*”; custody of the bullets when two guns shot simulta-
neously and at least two bullets hit the victim (gerbe unique)**; or collective or
joint custody of the bullets, also triggering strict liability for the act of a thing
under art 1384 para 1°”°. If only one hunter is identified, this hunter would most
probably be made fully liable, and this would not be regarded as inequitable since
every hunter must by law carry third-party liability insurance. If this hunter is un-
insured or insolvent, recourse shall be had to the compensation fund.

270 Basic Questions I, no 5/73ff.

271 This discussion cites, often verbatim, Moréteau in: Gilead/Green/Koch (eds), Proportional Li-
ability: Analytical and Comparative Perspectives 141.

272 A compensation fund was created in 1951 to compensate victims of automobile accidents
where the tortfeasor cannot be identified. A law of 11 July 1966 extended the benefit of this fund
to victims of hunting accidents where the tortfeasor cannot be identified.

273 Old line of cases starting in 1950. See Cass Civ 2, 2 April 1997, Bull II, no 112; see le Tourneau,
Droit de la responsabilité civile et des contrats’ no 1724.

274 Cass Civ 2, 5 February 1960, D 1960, 365, note H. Aberkane.

275 Cass Civ 2, 9 October 1957, JCP 1957, 10308, note R. Savatier.
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A scenario quite similar to the hunters’ case can be found in a recent DES or
Distilbéne case’. A woman suffered vaginal cancer allegedly caused by the fact
that her own mother had been administered diethylstilboestrol or DES during
pregnancy. No evidence was found of the details of the treatment: no prescrip-
tion, no medical record (the doctor who treated the mother had died, and the re-
cord had disappeared). However, experts ascertained that the claimant’s pathol-
ogy was the consequence of her mother taking DES while pregnant. In addition,
the victim’s parents certified that the mother had taken Distilbéne at that time, a
fact corroborated by other witnesses. The victim sued UCB Pharma and Novartis,
two companies that had produced and marketed diethylstilboestrol in France at
the time, one under the name of Distilbene, and the other one under the generic
name. However, everyone used the name Distilbéne at the time, even to describe
the generic DES. The victim could not prove which of the two companies had pro-
duced the substance her mother had taken. The Court of Cassation ruled that
each of the two defendants had to prove that its product had not caused the dam-
age, thereby creating a rebuttable presumption of causation. The two producers
happened to supply the same commodity at the same time, rather than forming a
group such as sports people or hunters in the typical cases. The judgment is based
on the probability that one or the other of the two defendants caused the damage.
It seems that the Court of Cassation decision is conducive of a 50-50 judgment,
which may not be fair in the circumstances. At the time of the facts, UCB Pharma’s
market share was 80 to 90 %, leaving only 10 to 20 % to Novartis. Solidarity is not to
be excluded, but Novartis’s share should not exceed 20 %.

Interestingly, the case may fall under two different provisions of the Princi-
ples of European Tort Law (PETL) regarding causation®”. It may be regarded as a
situation of concurrent causes. According to art 3:102, »In case of multiple activi-
ties, where each of them alone would have caused the damage at the same time,
each activity is regarded as a cause of the victim’s damage.« This leads to solidarity
because we have multiple tortfeasors*”®. Art 3:103(2) (alternative causes) may be a
better fit”’*: »In case of multiple activities, where each of them alone would have
been sufficient to cause the damage, but it remains uncertain which one in fact
caused it, each activity is regarded as a cause to the extent corresponding to the

276 Cass Civ 1, 24 September 2009, Bull I, no 187, D 2010, 49, note PB., RTD Civ 2010, 111, observa-
tions P, Jourdain; commented by Moréteau in: Koziol/Steininger (eds), European Tort Law 2010,
175, nos 29-37, largely reproduced (often verbatim) in the present text.

277 Also discussed by Basic Questions I, no 5/84f, though in the context of insolvency.

278 The case falls under art 9:101(1) (b) PETL: (1) »Liability is solidary where the whole or a dis-
tinct part of the damage suffered by the victim is attributable to two or more persons. Liability
is solidary where ... (b) one person’s independent behaviour or activity causes damage to the
victim and the same damage is also attributable to another person«.

279 le Tourneau, Droit de la responsabilité civile et des contrats’ no 1732-2, discusses the case under
»alternative causatione«.
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likelihood that it may have caused the victim’s damage.« The European Group on
Tort Law agreed that in cases of mass torts the burden of proof should not be too
heavy on the victim*®, which is precisely what the Court of Cassation is consider-
ing when creating a presumption of causation. The Court did not rule on whether
liability is joint or solidary. Logically, alternative causation excludes solidarity**".
We do not know whether in the above case the victim’s mother took medi-
cation manufactured by one producer only, which may be one or the other (al-
ternative causes). She may have been treated with the product of one, and then
with that of the other’®, during the time of the pregnancy, in which case we have
concurrent causes. The good news is that both articles lead to the same solution,
though the »alternative causes« provision is more conducive of proportional li-
ability, which looks like the best solution in this case. The French Court of Cas-
sation ruled in compliance with the Principles of European Tort Law, even before
the publication of the French edition by the »Société de législation comparée<*®,
Another case decided by the same 1st Civil Chamber of the Court of Cassation,
on 17 June 2010°*, confirms the willingness of the Court to rely on presumptions
of causation. A man had contracted a nosocomial infection after having spent
time in two different hospitals but it was impossible to prove in which hospital
he had actually contracted the infection. The Court ruled that »where there is evi-
dence of a nosocomial infection but the latter may have been contracted in several
health institutions, each of those whose liability is sought has to prove that it did
not cause the infection. »Though the facts are different, this is exactly what the
Court ruled in the Distilbéne case, in a case of alternative causes under the PETL*®.
In cases of multiple tortfeasors, French courts apportion the loss among the
individual tortfeasors making them liable in solidum, and leave an uncompen-
sated share to the victim based on his or her fault or negligence where he or she
contributed to the damage. Where the individual share of each contributor cannot
be identified, the court will apportion by virile share, dividing the whole amount
by the number of contributors, each being liable in solidum. This applies to the
example of a plaintiff attacked by several dogs, each belonging to a different owner.
Unless one owner proves by exclusion that her dog is too small to have caused a
major injury, the court will not be tempted to apportion otherwise. The fact that

280 Art 3:103 PETL, comment by J. Spier in: European Group on Tort Law, Principles of European
Tort Law (2005) 49 no 9.

281 Solidarity implies a plurality of causes: le Tourneau, Droit de la responsabilité civile et des con-
trats’ no 1736. See also art 9:101(b) PETL.

282 Doctors sometimes shift to the generic form to save costs.

283 O. Moréteau (ed), Principes du droit européen de la responsabilité civile, Textes et commen-
taires, translation by M. Séjean (2011).

284 Cass Civ 1, 17 June 2010, Bull I no 137, D 2010, 1625 note . Gallmeister, RTD Civ 2010, 567, obser-
vations P, Jourdain, JCP 2010, no 1015, Sirey (S) 1917, observations C. Bloch.

285 Art 3:103 PETL.
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two out of the three dog owners are found negligent is irrelevant under French law.
Liability is strict and is based on the ownership or use of the animal**’.

In asbestos cases, supposing that a victim worked five years with one liable
employer and twenty years with another, the court may apportion on the basis of
duration unless it can be shown that the sanitary situation was significantly worse
with one or the other employer. The Court of Cassation will regard apportionment
as a matter of fact and will not give a particular guideline®”.

2. Uncertainty of causation and loss of a chance

French courts routinely apply the doctrine of loss of a chance (perte d’une chance)
whenever they are of the opinion that the defendant’s activity deprived the victim
of the opportunity of a favourable event when the victim can do nothing to rem-
edy the situation. Loss of a chance is regarded as direct and certain damage. The
French find it convenient to shift from causation to damage*®. Rather than admit-
ting that causation is partial or uncertain and follow a path similar to arts 3:101 to
3:106 PETL, French courts regard loss of a chance as a head of damage that will be
fully compensated*®. As unorthodox as things may look from a theoretical point
of view, it serves very pragmatic purposes and has spread to other countries, both
in the Romanist and Germanic branches of the civil law family*°.

Loss of a chance is frequently applied in cases of medical malpractice. As
noted above®, causation is tricky in medical malpractice cases due to scientific
uncertainty. In a recent case®”, a child was born in a clinic with severe and mul-
tiple handicaps caused by a neurological disorder. The parents sued the general
practitioner and the gynaecologist who monitored the pregnancy. They also sued
the clinic where the mother delivered the child, together with the midwife, an
employee of the clinic. All defendants were found liable in solidum for fault or
negligence during the pregnancy and at the time of childbirth. They had proved
that, unknown to the doctors at the time of the facts, the mother had a pre-exist-

286 Art 1385: »The owner of an animal, or the person using it, during the period of usage, is liable
for the damage the animal has caused, whether the animal was under his custody, or whether
it had strayed or escaped« (translation Légifrance). See Moréteau in: Oliphant/Steininger (eds),
European Tort Law: Basic Texts 85 ff.

287 Moréteau in: Gilead/Green/Koch (eds), Proportional Liability no 20.

288 Viney/Jourdain, Les conditions de la responsabilité’ no 370.

289  Moréteau in: Gilead/Green/Koch (eds), Proportional Liability no 2.

290 Basic Questions I, no 5/93f.

291 Above no 1/115.

292 Cass Civ 1, 28 January 2010, Bull I, no 19, D 2010, 947, note G. Maitre, JCP 2010, no 474, note
S. Hocquet-Berg, RTD Civ 2010, 330, observations P jourdain;, commented by Moréteau in:
Koziol/Steininger (eds), European Tort Law 2010, 175, nos 20-28, largely reproduced (often
verbatim) in the present text. See also Moréteau in: Gilead/Green/Koch (eds), Proportional
Liability nos 23-25.
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ing condition that, in the opinion of experts, had a decisive but non-measurable
influence on the handicap. However, the Court of Cassation concluded that the
defendants’ faults had in part caused the damage, thus justifying solidary liability
for loss of a chance on the part of the child to experience a lesser degree of cere-
bral infirmity, »regardless of the degree of uncertainty of the first origin of the
handicap.« Based on the judgment of the lower court, the victims were therefore
to receive 75% compensation.

This is a typical example where to some extent, but to an unknown extent, the
loss derives from the victim’s sphere, since the mother had been suffering from a
pre-existing condition. The point was discussed at length by the European Group
on Tort Law. According to art 3:106 PETL, »The victim has to bear his loss to the
extent corresponding to the likelihood that it may have been caused by an activ-
ity, occurrence or other circumstance within his own sphere. »The Comments give
the example of a medical malpractice case with a victim falling seriously ill, where
»the illness may well have a >natural< cause. The doctor is liable to the extent his
malpractice may have caused the illness.«**

Applying the doctrine of the loss of a chance to our case leads to a similar
result. Rather than lamenting on an unorthodox use of loss of a chance®*, one
cannot but trust judges to make a reasonable assessment as to the percentage of
liability to be assigned to the defendant, when challenged with inconclusive evi-
dence. In such doubtful cases, proportional liability is no doubt to be preferred to
an »all-or-nothing« approach. French pragmatism favours fiction over reliance on
firm legal doctrine.

French law only allows for the compensation of a loss that is actual and cer-
tain®®. The compensation of uncertain future loss is not permissible unless re-
garded as a loss of a chance®. French doctrine has identified two types of future
losses™”. The loss is virtual (préjudice virtuel) where it potentially exists as a con-
sequence of the blameworthy conduct: all the conditions for its existence in the

293 Art 3:106 PETL, comments by Spier in: European Group on Tort Law, Principles of European
Tort Law 58 no 13.

294 See P, Jourdain, RTD Civ 2010, 330.

295 The following paragraphs reproduce Moréteau in: Gilead/Green/Koch (eds), Proportional Li-
ability nos 26-30.

296 The Court of Cassation accepts, in certain circumstances, that compensation be made condi-
tional: a patient diagnosed with HIV after a faulty blood transfusion was awarded conditional
damages, with payment subject to medical evidence that he developed AIDS as a consequence
of contamination: Cass Civ 2, 20 July 1993, Bull Civ II, no 274, RTD Civ 1994, 107, observations
P, Jourdain. Likewise, where the sale of an immovable is nullified partly as a consequence of
the notary’s fault, the notary is under no obligation to compensate the buyer unless the lat-
ter proves that he failed to obtain restitution of the price from the seller, which again, makes
compensation conditional: Cass Civ 1, 29 February 2000, Bull Civ I, no 72, RTD Civ 2000, 576,
observations P. Jourdain.

297 le Tourneau, Droit de la responsabilité civile et des contrats’ no 1414.
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future already exist at the time of the facts, much like an embryo contains all the
elements necessary for the development of a human life. The loss is hypothetical
(préjudice éventuel) where its existence depends on events that may or may not
occur, much like the eventuality of a human being coming to exist when two per-
sons of the opposite sex and able to procreate have intimate intercourse. If a CEO
is prevented from concluding a promising contract because of an accident, the
loss of benefit is regarded as hypothetical, since no-one knows whether the con-
tract would have been concluded had the CEO not been prevented from conduct-
ing the negotiation®”. The line is thin however, and one may want to decide that
the CEO was presently and certainly deprived of a favourable opportunity, which
is the test to decide whether a loss of a chance exists according to the most recent
jurisprudence®®.

A loss has to be virtual, not hypothetical, in order to be compensated as a loss
of a chance. This may happen in cases where the occurrence of any future harm
is uncertain, but also where the scope of the future harm is uncertain. Rather
than considering the harm complained of and addressing uncertain causation,
the French take for granted that the perpetrator deprived the victim of the possi-
bility of an uncertain advantage and gain and regard this lost chance as damage.

In the example of the CEO who was prevented from concluding a promising
contract due to an accident, the occurrence of future harm is uncertain: nobody
can tell for sure that the deal would have been concluded. French law applies a
form of proportional liability whenever judges find that the plaintiff was presently
and certainly deprived of a favourable opportunity. As explained above, compen-
sation will be apportioned in the sense that it will be calculated as a share of the
plaintiff’s various heads of damage.

The compensation of loss of a chance in such situations has caused no unrea-
sonable surge in litigation. On the other hand, compensation of loss of a chance
has caused no known increased deterrence in the exercise of professional activity
such as legal or medical practice. In dubious cases, courts are more than likely to
describe the loss as hypothetical and reject the claim, as eventually happened in
the CEO case.

Cases in which harm has already been caused but the scope of this harm in
the future is unknown are common. All cases where a victim suffers personal in-
jury causing some form of disability seem to fall into this category. The loss of
vision in an eye, the limitation in the use of an arm, or the loss of the ability to
procreate, is no doubt existing harm. However, the scope of the loss for the future
is unknown. The young person losing the opportunity to procreate may elect for
a lifestyle where this causes no impediment or may be deprived of the chance of

298 Cass Civ 2, 12 June 1987, Bull II, no 128, RTD Civ 1988, 103, observations J. Mestre.
299 See the discussion of Cass Civ 1, 28 January 2010 (FN 292) and accompanying text above.
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raising a small or larger family. Such unknown harm can be described as virtual
since the condition exists at the time of the harm. It may be repaired as a loss of
a chance.

However, French courts are likely to indemnify such loss as »préjudice
d’agrément« This may cover the loss of a precise activity such as the possibility
to do sports or to play the violin, in situations where the victim had already some
practice®”. However, Geneviéve Viney voiced concern that such a narrow under-
standing of the préjudice d’agrément would be »elitist<®”, expressing support for
its extension to the general arrangement of a normal life, as sometimes defined by
the courts®™. This is a form of non-pecuniary damage, the assessment of which is
of course problematic, and will never be fully adequate in the parties’ eyes.

300 le Tourneau, Droit de la responsabilité civile et des contrats’ no 1586.

301 G. Viney, Responsabilité civile (Chronique d’actualité), JCP 1995, I, 3853, no 22.

302 Cass Crim, 2 June 1964, D 1964, 629 (»joies légitimes que 1'on peut attendre de I’existence«);
Cass Crim, 5 March 1985, Bull Crim, no 105, D 1986, 445, note H. Groutel (»privation des agré-
ments d’une vie normale«).
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Part 6 The elements of liability

I. Wrongfulness and fault under French law

From a French perspective, wrongfulness does not appear as an external require-
ment in addition to fault, but as an element of fault. Unlike the Italian Civil Code,
which under Germanic influence expressly requires wrongfulness as a condition
for liability in addition to fault®**, the French Civil Code requires the existence of
fault without making reference to wrongfulness®***. When discussing fault, authors
traditionally consider that it includes an objective element (illicéité, meaning
wrongfulness) and a subjective one (imputabilité, meaning a moral element)**.
Recent developments lead to doubt as to the relevance or usefulness of the sub-
jective element, now that the law accepts that infants and mentally ill people may
be liable for wrongful acts. A doctrine of objective fault has developed, leading to
confusion: in the opinion of some scholars, fault comes to mean wrongfulness, or
wrongfulness becomes the only element of fault*®. Whatever language is used in
describing the matter, this indicates that wrongfulness is and remains the core el-
ement of fault-based liability.

Wrongfulness also remains an important element of no-fault liability for the
act of a thing under one’s custody and liability for others®*”. This statement may
sound unacceptable or at the very least questionable from the pen of a French-
educated scholar and would be circled in red on a student exam paper. Since, ac-
cording to the French, wrongfulness is depicted as an element of fault, how could
it play a role in no-fault liability? This is where comparative law helps elucidate
the mysteries of one’s own legal system. We will see that wrongfulness plays a key
role in this context, though in an indirect manner.

303 Art 2043: »Any negligent or intentional conduct which wrongfully interferes with a protected
interest obliges whosoever has caused the harmful event to pay for damages.« E. Bargelli, Italy:
in: K. Oliphant/B.C. Steininger (eds), European Tort Law: Basic Texts (2011) 135.

304 Art 1382: »Any act whatever of man, which causes damage to another, obliges the one by whose
fault it occurred, to compensate it.« Art 1383: »Everyone is liable for the damage he causes not
only by his intentional act, but also by his negligent conduct or by his imprudence.« Moréteau
in: Oliphant/Steininger (eds), European Tort Law: Basic Texts 85.

305 Viney/Jourdain, Les conditions de la responsabilité’ no 442 f; Fabre-Magnan, Droit des obliga-
tions, Responsabilité civile et quasi-contrats® 87-98.

306 le Tourneau, Droit de la responsabilité civile et des contrats’ no 6716f.

307  Art1384 para 1: »A person is liable not only for the damage he causes by his own act, but also
for that which is caused by the acts of persons for whom he is responsible, or by things which
are in his custody. «
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A.  Wrongfulness as the core element of fault

Traditionally, fault is said to imply the existence of an act or omission that must
be wrongful (illicite) and attributable (imputable) to the actor*®. It includes an
objective element consisting in the violation of a duty or a legal obligation, and a
subjective element, that some call guilt (culpabilité) and others imputability (im-
putabilité), this latter term indicating that the act is psychologically attributable
to the tortfeasor’®™. There is a huge amount of literature and controversy around
these notions, and recent developments in French law did not help to make mat-
ters any clearer. Rather than opening the debate and taking sides, this section will
focus on core notions and will propose an outside analysis of contemporary evo-
lutions.

1. The permanence of the objective element

Planiol defined fault as »the violation of a pre-existing obligation«*'’, a definition
that serves as the starting point of all discussion on the subject. He was the first
French voice insisting on the illicit dimension and the idea of breach of a duty®".
Though the French Civil Code does not expressly require the existence of a duty
of care, it is commonly admitted that fault means either the breach of a statutory
duty® or the infringement of more general duties, such as the duty to behave, in
all circumstances, in a careful and diligent way (devoir général de prudence et de
diligence)*™. In this regard, violation of any mandatory legislative provision is re-
garded as fault under French law, and this is particularly true whenever criminal
punishment is provided for*“. This does not mean that French law differs from
Germanic systems in this respect, as fault is here regarded as a synonym of wrong-
fulness, with a focus on the objective element only*”. If the subjective element
failed, there would be no criminal offence anyway, since criminal offences only ex-
ist when, in addition to the legal element (nullum crimen, nulla poena sine lege),
the material element combines with the moral element, which may be intent or
negligence.

308 Viney/Jourdain, Les conditions de la responsabilité’ no 442.

309 Ibidem.

310 M. Planiol, Traité élémentaire de droit civil”, vol 2 (1939) no 863: »La faute est un manquement a
une obligation préexistante...«.

311 Puech, Lillicéité dans la responsabilité civile extra-contractuelle (1973).

312 Viney/Jourdain, Les conditions de la responsabilité’ no 447f.

313 S. Galand-Carval, Fault under French Law, in: P. Widmer, Unification of Tort Law: Fault (2005)
no 10.

314 Viney/Jourdain, Les conditions de la responsabilité’ no 448.

315 le Tourneau, Droit de la responsabilité civile et des contrats’ no 6716.
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We may say that such violations are wrongful per se, and therefore constitutive
of fault, though it would be more accurate to say that they constitute wrongfulness,
triggering liability only where the subjective element is present, except in those
cases where the law dispenses with the requirement for subjective elements, such
as cases of damage caused by infants and mentally ill people.

Likewise, the infringement of clearly defined subjective rights is regarded as
fault, especially where such rights are strongly protected®: this applies to person-
ality rights®’ and to property rights®®. The Court of Cassation regards the viola-
tion of such rights, which is wrongful in essence, either as fault (citing art 1382),
or as the violation of a subjective right, citing the provision serving as a founda-
tion for such right (art g regarding protection of privacy, art 544 regarding owner-
ship)*®. These clearly describe wrongfulness (illicéité), which is purely objective,
even where courts and authors prefer to talk about fault. The violation of a pre-
existing duty, or the infringement of an existing right, characterises the illicit ele-
ment (wrongfulness). French law does not require proof of a subjective element
(imputability) when a fundamental right is encroached, which may be reasonable
given the priority accorded to such rights. The doctrinal recognition of the exist-
ence of personality rights*°, followed by the recognition of the protection of pri-
vacy in the preliminary title of the Civil Code®’, helped clarify this part of the law.
Judges no longer need to refer to art 1382 to sanction infringements of privacy, and
do not search for the existence of imputability: wrongfulness is sufficient when
personality rights are infringed, and reference to art g suffices. There is no need to
prove fault, not even to prove the existence of damage®”, proof of infringement of
the right already opening a right to redress®3. Further additions were made to the
Civil Code, establishing new situations where courts may find support for direct

protection of human dignity, the human body and its elements®*.

316  J. Deliyannis, La notion d’acte illicite (doctoral thesis 1951) 82 f, cited by Viney/Jourdain, Les con-
ditions de la responsabilité’ no 449.

317 Viney/Jourdain, Les conditions de la responsabilité® no 449.

318 Ibidem.

319 Ibidem citing Cass Civ 1, 5 November 1996, Bull Civ I, no 378; Cass Civ 1, 25 February 1997, Bull Civ1I,
no 73; Cass Civ 3, 25 February 2004, Bull Civ III, no 41, all cases relating to infringements of privacy.

320 Nerson, Les droits extra-patrimoniaux (1939).

321 Art 9 (Law no 70-643 of 17 July 1970): »Everyone is entitled to the respect for his private life. With-
out prejudice to compensation for actual damage, the court may prescribe any appropriate
measures, such as sequestration, seizure and others, to prevent or end an invasion of intimacy
of private life; in case of emergency those measures may be ordered by interim injunction.«

322 le Tourneau, Droit de la responsabilité civile et des contrats’ no 1618.

323 Cass Civ 1, 5 November 1996, Bull Civ I, no 378, RTD Civ 1997, 633, observations J. Hauser.

324 Art 16 (Law no 94-653 of 29 July 1994): »Legislation ensures the primacy of the person, prohibits
any infringement of the latter’s dignity and safeguards the respect of the human being from
the outset of life.« Art 16-1 (Law no 94-653 of 29 July 1994): »Everyone has the right to respect for
his body. The human body is inviolable. The human body, its elements and its products may
not be the object of a patrimonial right.«
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Non-French readers would expect judges to adopt a balancing of interests ap-
proach when discussing the infringement of such fundamental rights, since it typ-
ically coincides with the exercise of another equally protected right on the part of
the actor. For instance, protecting personality rights such as privacy and the right
to one’s image may impose restrictions on freedom of information or the freedom
of the press. The French do not view things that way. The media may not tam-
per with personality rights without previous authorisation by the individual, and
such authorisation is never presumed and it is interpreted restrictively*. These
rules apply to public figures such as rock stars or politicians as well as to ordi-
nary citizens, the law conferring the same protection on everyone®’. Courts do
decide, however, that there is nothing wrong in revealing innocuous facts such as
the birth of a fourth child of Princess Caroline de Monaco®’. The image of a pub-
lic figure (and this applies also to anonymous members of the public) is not pro-
tected when taken in a public place where such person performs a professional
or public duty®®, subject to the informative character of the image®. But when it
comes to privacy, the general public cannot claim to have a right to be informed of,
for instance, the extramarital liaisons of the President of the Republic, since this
is regarded as a strictly private matter®°,

Likewise, art 9-1 strengthens the protection of the presumption of innocence®”,
making the publication of the photo of a handcuffed person a criminal offence®”,
though the public has a right to be informed of criminal proceedings against pub-
lic figures. The French were shocked when former Finance Minister, then IMF Di-
rector, Dominique Strauss-Kahn, was filmed and photographed handcuffed as he
was arrested and prosecuted for the alleged rape of a maid on 13 May 2011, in a Man-

325 CA Paris, 14 May 1975, D 1976, 292 (C. Deneuve case). See le Tourneau, Droit de la responsabilité
civile et des contrats’ no 1624.

326 See art g Civil Code above (FN 321).

327 Cass Civ 1, 3 April 2002, Bull Civ I, no 110, D 2002, 3164, note C. Bigot.

328 le Tourneau, Droit de la responsabilité civile et des contrats’ no 1635.

329 le Tourneau, Droit de la responsabilité civile et des contrats’ no 1642.

330 The double life of the former President Mitterrand was not discovered until the day of his fu-
neral, when his illegitimate daughter Mazarine Pingeot followed the funeral procession. More
recently, President Francois Hollande refused to comment publicly on his private affair with
actress Julie Gayet that caused France’s first lady to leave the Elysée palace.

331 Art 9-1 Civil Code (Law no 93-2 of 4 January 1993): »Everyone has the right to respect of the pre-
sumption of innocence.« (Law no 2000-516 of 15 June 2000): »Where, before any sentence, a
person is publicly shown as being guilty of facts under inquiries or preliminary investigation,
the court, even by interim order and without prejudice to compensation for damage suffered,
may prescribe any measures, such as the insertion of a rectification or the circulation of a com-
muniqué, in order to put an end to the infringement of the presumption of innocence, at the
expenses of the natural or juridical person liable for that infringement.«

332 Art 35, Law of 29 July 1881 on the freedom of the press, as modified by Ordinance no 2000-916 of
19 December 2000.
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hattan luxury hotel®. Tampering with the presumption of innocence is viewed as
an infringement to a person’s honour, characterised as a personality right, hence
under strict protection®*. However, a careful study of court decisions shows that
freedom of the press is not completely sacrificed. The simple fact of revealing the
identity of a person charged with a crime is not prohibited, so long as there is an
absence of words clearly showing prejudice against the accused™.

This leaves one remaining issue. What about the infringement of more gen-
eral duties, such as the duty to behave, in all circumstances, in a careful and dili-
gent way (devoir général de prudence et de diligence)? The beauty of the general
clause enshrined in art 1382 lies in the dispensation from looking for existing texts
or pre-existing special torts, as was the case under Roman law and ancient law.
The standard, however, is borrowed from Roman law, as French courts tradition-
ally refer to the bonus pater familias (bon pére de famille), mentioned in several ar-
ticles of the Civil Code®®. The good family father represents »the normally prudent
and diligent person, who is neither extremely vigilant, nor abnormally negligent,
neither a hero nor a coward, neither a pure egoist nor an exceptional altruist, but
between the two: an ordinary human being.«** Comparison is often made with
the common law reasonable man, lately renamed the reasonable person®*. Ecolo-
gists recently moved the French National Assembly to vote for the elimination
of the »bon pére de famille«standard and its replacement by a reasonableness
test, to eliminate an allegedly sexist reference®. The traditional test conveys the
idea that people have to be mindful of their offspring’s interest. Doing away with
the reference to generation would eliminate the future-oriented dimension of the
standard. The ongoing reform neglects the fact that the reference to parenthood
is quite promising for the protection of the environment, the »reasonable person«
language including no reference to future generations®’. For the time being, it
suffices to say that the Court of Cassation uses the »bon pére de famille«stand-
ard®”. Tt is not used in a purely abstract way, but taking into account particular

333 Dominique Strauss-Kahn: sept jours pour une descente aux enfers, Le Monde.fr, 22 May 2011.
334 le Tourneau, Droit de la responsabilité civile et des contrats’ no 1648.
335 le Tourneau, Droit de la responsabilité civile et des contrats’ no 1649, citing Cass Civ 1, 10 Octo-

ber 1999, Bull Civ I, no 286.

336 See arts 1137 and 1880.

337 Fabre-Magnan, Droit des obligations, Responsabilité civile et quasi-contrats® 89f. For full refer-
ences, see Viney/Jourdain, Les conditions de la responsabilité’ nos 462-472, and N. Dejean de La
Batie, Appréciation in abstracto et appréciation in concreto en droit civil francais (1965).

338 Fabre-Magnan, Droit des obligations, Responsabilité civile et quasi-contrats’ 9o.

339 Vote of 21 January 2014; see O. Moréteau, Faut-il éliminer le »bon pére de famille« du Code civil?
<http://jurexpat.blog.lemonde.fr/> (last visited 20.2.2014).

340 O. Moréteau, Post Scriptum to Law Making in a Global World: From Human Rights to a Law of
Mankind, 67 Louisiana Law Review, 1223, at 1228 (2007). See also O. Moréteau, Le standard et la
diversité, in: M. Bussani/M. Graziadei (eds), Law and Human Diversity (2005) 71.

341 Cass Civ 1, 7 July 1992, Bull Civ I, no 222.
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circumstances so that it may be adjusted depending on age, professional capac-
ity and expertise, etc®*, much in line with the required standard of conduct to be
found in the PETL*®.

Acting in accordance with the rules (such as in sporting activities) does not
necessarily shield the actor from liability, as judges can be of the opinion that the
conduct did not match the standard of reasonableness and was therefore wrong-
ful®. Likewise, the exercise of a subjective right may be deemed abusive (abuse
of right; abus de droit), when the action happens to be malicious and unreason-
able*, even if the right in question is strongly protected®*. The existence of mal-
ice or intentional fault brings us to the subjective element.

2. The retreat of the subjective element

The subjective element of fault resides in the actor’s own awareness of his act*.

French authors overwhelmingly recognise that fault necessarily includes a subjec-
tive element, described as a »moral« element by some and »psychological« by oth-
ers*. Whatever word is used, this tradition goes back to Canon law**, and derives
from the philosophical foundations of civil liability and the notion of reason put
forward by Pothier in the 18th century®’. Full consciousness, together with the
capacity of understanding what is being done, makes the act attributable (imput-

342 Fabre-Magnan, Droit des obligations, Responsabilité civile et quasi-contrats’ gof, with sport-
related examples.

343 Art 4:102: »(1) The required standard of conduct is that of the reasonable person in the circum-
stances, and depends, in particular, on the nature and value of the protected interest involved,
the dangerousness of the activity, the expertise to be expected of a person carrying it on, the
foreseeability of the damage, the relationship of proximity or special reliance between those
involved, as well as the availability and the costs of precautionary or alternative methods. (2)
The above standard may be adjusted when due to age, mental or physical disability or due to
extraordinary circumstances the person cannot be expected to conform to it.«

344 Cass Civ 2, 10 June 2004, Bull Civ II, no 296, RTD Civ 2005, 137 observations P. Jourdain. Con-
versely, a court may rule that there is no wrongfulness though the rules of the game have been
infringed, which tends to be the case when the rule is technical in essence: Cass Civ 2, 13 May
2004, Bull Civ I, no 232.

345 The Civil Code of Quebec contains an excellent abuse of right provision, reflecting criteria per-
fectly acceptable under French law. Art 7: No right may be exercised with the intent of injuring
another or in an excessive and unreasonable manner which is contrary to the requirements of
good faith.

346 Such as the right of ownership: see the famous case Clément-Bayard, Cour de cassation, Cham-
bre des requétes (Cass Req) 3 August 1915, Dalloz Périodique (DP) 1917, 1, 79.

347 Fabre-Magnan, Droit des obligations, Responsabilité civile et quasi-contrats® 94.

348 Viney/Jourdain, Les conditions de la responsabilité’ no 444 cite Savatier, Esmein, Rodiére, Starck
and Carbonnier.

349 Viney/Jourdain, Les conditions de la responsabilité’ no 444.

350 H.A. Schwarz-Liebermann von Wahlendorf, Eléments d’une introduction a la philosophie du
droit (1976).
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able) to the actor®'. This perception is consistent with a »free will« philosophical
approach (libre arbitre). It still prevails in French doctrine and in public opinion,
despite energetic doctrinal challenges starting from the 1930s. According to »ob-
jectivist« doctrines, wrongfulness is a sufficient element to characterise fault and
imputability is not needed, with the consequence that legal entities can be at fault
as much as natural persons®*. Not surprisingly, objectivist authors tend to favour
a doctrine of risk rather than fault as a foundation of tort law. One is answerable
for the risk created (risque créé), or for the risk one benefits from (risque profit)*:.

Objective tendencies have gained ground in positive law. In 1968, a provision was
added to the Civil Code, making people causing damage while suffering from men-
tal disorders fully liable®™*, whether liability is based on fault or not®. Courts have
followed that lead, with the Plenary Assembly of the Court of Cassation ruling, in
1984, that young children deprived of discernment are liable for fault on the basis of
art 1382, and also for damage caused by things under their custody under art 1384>°.

The advent of objective fault was wrongly described as the triumph of the ob-
jectivist approach®”. Viney and Jourdain propose a more careful explanation®®, The
highest French Court wanted to extend the legislative work done as regards dam-
age caused by the mentally disordered to infants, for the sake of consistency. Both
mentally disordered people and infants should be liable for their wrongful acts,
regardless of lack of discernment. It is not certain, however, that such symmetry
makes sense for practical purposes, and it comes as no surprise that the solution
is severely criticised in doctrine. Viney rightly observes that it was a useless move,
due to the impecuniosity of most children: it is much wiser to attach liability to
their parents or caretakers®™. If an action against children is allowed, it should be
limited to the requirements of equity, taking into account the economic circum-

351 Terré/Simler/Lequette, Droit civil, Obligations® no 722.

352 Viney/Jourdain, Les conditions de la responsabilité’ no 444, citing H. and L. Mazeaud, A. Tunc, G.
Marty, P. Raynaud, N. Dejean de La Bdtie, F. Chabas, P. le Tourneau as objectivist scholars.

353 Viney, Introduction a la responsabilité’ no 49f, citing R. Saleilles and L. Josserand.

354 Art 489-2 Civil Code (now art 414-3 by Law no 2007-308 of 5 March 2007), added by Law no 68-5 of
3 January 1968: A person who has caused damage to another when he was under the influence
of a mental disorder is nonetheless liable to compensation (translation Légifrance).

355 Cass Civ 2, 4 May 1977, Bull Civ II, no 113, D 1978, 393, note R. Legeais, RTD Civ 1977, 772, observa-
tions G. Durry.

356 Cass Plén, 9 May 1984, JCP 1984, 11, 20255, note N. Dejean de La Bdtie, D 1984, 525, note F. Chabas,
RTD Civ 1984, 508, observations J. Huet. See Viney/Jourdain, Les conditions de la responsabilité®
no 593.

357 H.L.J. Mazeaud/FE. Chabas, Lecons de droit civil’, vol 2.2 (1991) no 448. H. Mazeaud, La faute ob-
jective et la responsabilité sans faute, D 1985, chron 13.

358 Viney/Jourdain, Les conditions de la responsabilité’ no 593.

359 Viney/Jourdain, Les conditions de la responsabilité’ no 593. For a full discussion, see L. Francoz-
Terminal/F. Lafay/O. Moréteau/C. Pellerin-Rugliano, Children as Tortfeasors under French Law,
in: M. Martin-Casals (ed), Children in Tort Law I: Children as Tortfeasors (2006) nos 113-119.
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stances of the parties, as in Germanic countries®®. Generally speaking, parents
take out liability insurance covering damage caused by children under their guard
when they purchase homeowner insurance or insure leased property. Why then
shift liability to the child, when the Civil Code already makes parents liable for
damage caused by their children?

It may be tempting to conclude, like Muriel Fabre-Magnan, that the adoption
of a concept of objective fault means the demise of the condition of imputabil-
ity, that moral fault is gone, and fault under French law amounts to wrongful-
ness and nothing more*”. However, this would extend a legislative and jurispru-
dential movement well beyond its intended and practical consequences. Though
not devoid of logic, this conclusion denies the primarily pragmatic character of
French law and the common sense of the French, who remain deeply attached to
the moral notion of fault.

Imputability simply has a reduced scope, and tends to be presumed the mo-
ment wrongfulness is proved to exist. Fault has not shrunk to mean simply wrong-
fulness, except when it comes to protecting paramount rights such as property
and personality rights, or in those few cases where faute objective is applied. Im-
putability remains a condition in the vast majority of cases decided on the basis of
arts 1382 and 1383. Considered from a comparative perspective, French law is not
at odds with other systems, as might appear at first sight. The French may say that
fault includes wrongfulness and imputability (though in a reduced form), which
is true from a French perspective. From an outside viewpoint, one may safely con-
clude that France has two sets of requirements for fault-based liability: wrongful-
ness (illicéité) and fault (imputabilité), the latter including intentional fault and
negligence and being presumed in many cases.

B. The indirect role of wrongfulness in no-fault liability

No-fault liability gained much ground in French law in the wake of the jand’heur
case®, confirming that liability for the act of a thing under one’s custody is not
based on the reversal of the burden of proving fault, exoneration being limited to
proof of force majeure. It was extended by special legislation imposing strict li-
ability for damage where a motor vehicle is implicated*® or damage caused by a
defective product®. This section will show that these developments did not make

360 § 829 BGB, § 1320 ABGB; Basic Questions I, no 6/11.

361 Fabre-Magnan, Droit des obligations, Responsabilité civile et quasi-contrats® 98.

362 Cass Réun, 13 February 1930, DP 1930, 1, 57, note G. Ripert, S 1930, 1, 121, note P Esmein. See
Viney/Jourdain, Les conditions de la responsabilité’ no 632.

363 Law no 85-677 of 5 July 198s5.

364 Law no 98-389 of 19 May 1998.
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wrongfulness peripheral in French tort law. Even when drifting away from fault-
based liability (the development of no-fault liability exerting a centrifugal force),
French tort law rarely favours pure strict liability or absolute liability, these only
existing under special legislation**. When founding liability on art 1384 and claim-
ing that liability stems from the act of a thing under one’s guard, French courts
accept that liability may be reduced by the taking into account of the victim’s fault
(the consideration of the victim’s fault exerting a centripetal force). Apportion-
ing liability in such cases leads the courts to indirectly adopt a comparative neg-
ligence approach. This presentation will deviate from French traditional doctrine
categorising liability for the act of a thing under one’s custody as no-fault liability
(responsabilité sans faute), showing how fault and wrongfulness are reintroduced
in a subtle and indirect way.

1. The return of fault under hidden comparative negligence

Article 1384 deals with liability for others (parents for their children, employers
for employees, etc)** and liability for damage caused by a thing (eg, animals, col-
lapsing buildings)*”. It starts with a paragraph that was meant to be introductory:
»[a] person is liable not only for the damage he causes by his own act, but also
for that which is caused by the acts of persons for whom he is responsible, or by
things which are in his custody.« There is evidence that the drafters of the Civil
Code never intended to give this sentence normative force, so much were they at-
tached to founding liability on fault®*. Yet, in 1896 (Teffaine case)*”, the Court of
Cassation ruled that this paragraph contains an autonomous principle of liability
for the act of a thing, creating an exception to art 1382 fault-based liability, as the
party having custody of such thing could be liable based on some latent defect of
the thing. In Teffaine, damage had been caused by the explosion of the defective
engine of a tugboat. Attempts were later made to reduce the scope of the new doc-
trine to the »act of the thing« (explosion of a boiler, defective brakes in a car) from
the »act of a man« (damage caused by the driver of a car). In the famous jand’heur
case, a child had been run over by a lorry. Lower courts excluded the application
of art 1384, as the damage was not caused by a defect in the vehicle but by the act
of the man behind the wheel. The Court of Cassation disapproved, insisting that
the article does not distinguish whether the thing causing the damage had or had

365 Such as strict liability in the case of road traffic accidents (Law no 85-677 of 5 July 1985) and
product liability (Law no 98-389 of 19 May 1998).

366 Art 1384 paras 2 to 7 Civil Code.

367 Arts 1385 and 1386 Civil Code.

368 Viney/Jourdain, Les conditions de la responsabilité’ no 628. For an overview, see E. Leduc (ed),
La responsabilité du fait des choses; réflexions autour d’un centenaire (1997).

369 Cass Civ, 18 June 1896, S 1897, 1, 17, note A. Esmein, D 1897, 1, 433, note R. Saleilles.
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not been the result of an act by man®°. From that time on, art 1384 was applied to

all accidents caused by motor vehicles, simply based on the fact that a thing (the
car) had been in contact with the victim, causing damage. Obviously, this solution
no longer applies to road accidents, which are now subjected to the special regime
of the law of 5 July 1985. However, art 1384 remains applicable to all other things,
whether or not brought about by an act by man.

Once the act of the thing is established and the party having custody identi-
fied®”, the latter is liable, unless such proves that the damage was produced by
some outside cause that qualifies as force majeure®”, meaning it must be unfore-
seeable and irresistible. This may be the act of a stranger or a fortuitous event, or
an act of the victim*?. Force majeure fully exonerates the party having custody.
However, liability may also be reduced based on the fault of the victim, even when
this is foreseeable and avoidable™. This means that liability may be apportioned,
allegedly exclusively on the basis of the consideration of the victim’s negligence.
This applies to the fault of a lady accompanying a passenger and stepping off the
train as it is already in motion and being injured by it*”, or to the act of a person
who, having been denied access to a public place, violently pushes the glass door,
causing it to break, and is injured by the act of the door’”®. One cannot openly talk
about comparative negligence in such cases, as courts must refrain from discuss-
ing the fault of the party having custody in order to avoid cassation. However, one
may fairly suppose that lower judges may be tempted to compare the degree of
negligence of both parties. Whether this happens or not, these cases show that
fault plays at least an indirect role in allegedly no-fault liability. The fact was pat-
ent before the adoption of the law of 1985 on road traffic accidents, when liability
was based on art 1384. Insurance companies called on to intervene or those subro-
gated in the victims’ place, used to litigate over the respective fault of each party in
collision cases, causing liability to be apportioned in many cases®”’.

This caused such an influx in litigation that, in the summer of 1982, the Sec-
ond Civil Panel of the Court of Cassation ruled that the victim’s fault could no

370 Cass Réun, 13 February 1930, DP 1930, 1, 57 note G. Ripert, S 1930, 1, 121, note P Esmein/
L. Josserand, La responsabilité du fait des automobiles devant les Chambres réunies de la Cour
de cassation, Dalloz Hebdomadaire (DH) 1930, 25.

371 The owner of the thing is presumed to have custody of a thing, unless proving that someone
else had the use, direction, and control of the thing at the time of damage: Franck case, Cass
Réun, 2 December 1941, Dalloz Critique (DC) 1941, note G. Ripert.

372 Viney/Jourdain, Les conditions de la responsabilité’ no 702.

373 See cases cited by Viney/Jourdain, Les conditions de la responsabilité’ no 702.

374 Viney/Jourdain, Les conditions de la responsabilité’ no 702, 426. Cass Civ 2, 8 March 1995, Bull

Civ II, no 82.
375 Cass Civ 2, 23 January 2003, Bull Civ II, no 17, RTD Civ 2003, 301, observations P. Jourdain.
376 CA Besancon, 8 November 2010, JCP 2011, no 166.
377 Viney/Jourdain, Les conditions de la responsabilité’ no 702.
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longer lead to partial exoneration, and was not to be taken into account unless
unforeseeable and irresistible, in which case it caused full exoneration®”. In this
case, the two victims had crossed a four-lane thoroughfare at rush hour, without
paying attention to oncoming traffic. Their presence on the street was found fore-
seeable, and the driver was found fully liable based on the custody of the vehicle.
This case caused uproar and was severely criticised. It triggered the debate leading
to the adoption of the law of 5 July 1985. Shortly after the adoption of the new law,
the Court of Cassation retreated to its traditional jurisprudence, granting partial
exoneration based on the victim’s fault. This happened in a case where the victim,
despite repeated warning, stood under a tree while the owner thereof was pruning
branches with a chainsaw, and was injured by the fall of a branch®”, a case offering
an ideal scenario for comparative negligence.

The Court of Cassation of Belgium takes a different approach. The very same
art 1384 para 1 is only applied to damage caused by a defective thing. Proof of the
defect, to be adduced by the victim, creates an absolute presumption of fault,
which can only be defeated by the proof that damage was caused by an outside

event®™,

2. The return of wrongfulness under the passive but abnormal role
of the thing

Among the many debates regarding liability for the act of a thing, is the discussion
as to whether the thing must have had an active role in causing damage. Some
courts impose on the victim the burden of proof that the thing played an active
role (role actif de la chose)*® whilst others seem to presume this active role and al-
low the defendant to plead the passive role (role passif de la chose) as a defence®®.
The active role seems to be presumed when the thing is in movement or when it
explodes™®.

When a thing is not in movement (chose inerte), it may nonetheless be held to
have played an active role. Before the law of 1985, this was the case when a car was
parked in an abnormal way, so that other divers may be surprised to find it where

378 Desmares case, Cass Civ 2, 21 July 1982, D 1982, 449 note C. Larroumet, JCP 1982, II, 19861, note
E Chabas.

379 Cass Civ 2, 6 April 1987, D 1988, 32, note C. Mouly.

380  H. de Page, Traité élémentaire de droit civil belge’, vol 2 (1948) no 1002. On the Belgian origins
of the French jurisprudence on liability for damage caused by a thing, see Mazeaud/Chabas,
Lecons de droit civil’, vol 2.2, no 514.

381 Cass Civ 2, 6 May 1993, Bull Civ II, no 168.

382 Cass Civ 2, 10 January 1985, Bull Civ II, no 9.

383 Viney/Jourdain, Les conditions de la responsabilité® no 666.
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it was®. The party having the custody of a staircase is liable based on art 1384 if
it is proven that the steps were slippery or the staircase poorly lit up®®. The Court
of Cassation tends to request the evidence of some abnormal character of the in-
ert thing that »caused« the damage. In a recent case®, a victim was injured as a
consequence of stepping onto a ten centimetre high concrete curb separating the
parking space from the pedestrian entrance to a shopping mall. As the curb was
in good condition, painted in white and therefore visible to a normally careful per-
son, and given the fact that it was possible to reach the stores without walking on
it, the curb had played no active role in the fall of the victim.

These cases prove one thing: when the thing alleged to have caused the dam-
age is inert, it may only be held to have played some active role, triggering liability
based on art 1384, when it is not properly maintained, signalled, painted, or posi-
tioned, thus rendering it abnormal. In other words, the party having custody of
such a thing does not incur liability unless having done something wrong in con-
nection with it. Though matters are not described this way in French cases and
in the literature, the victim must prove wrongfulness in order to be compensated
when harm is the consequence of a fall on some inert thing.

II. The three levels of wrongfulness under French law

A flexible approach to the notion of wrongfulness cannot but be approved when it
comes to developing comparative perspectives®. Koziol proposes a three-level ap-
proach when it comes to looking at the incorrectness of conduct.

The first level is a theory of wrongfulness of the result. Koziol describes it as aim-
ing at protecting some higher interests, »such as life, health, liberty and prop-
erty<®, and preventing damage to them. From a French perspective, this echoes
the victim-oriented théorie de la garantie, focusing on the idea that the victim’s in-
terest must be protected and compensation is due, the legal-ethical element resid-
ing in the infringement of a higher interest®®. In French law, this approach is con-
ducive of no-fault or strict liability, which seems to be favoured when it comes to

384 Among the cases cited by Viney/Jourdain, Les conditions de la responsabilité’ no 674, see
Cass Civ 2, 22 November 1984, JCP 1985, 11, 20477, note N. Dejean de La Bdtie.

385 See the many cases cited by Viney/Jourdain, Les conditions de la responsabilité’ no 674 note 225.

386 Cass Civ 2, 29 March 2012, JCP 2012, no 701, note A. Dumery, commented by Moréteau in:
Oliphant/Steininger, European Tort Law 2012, 229, nos 56-59.

387 Basic Questions I, no 6/6.

388 Basic Questions I, no 6/7.

389 Starck, Essai d’une théorie générale de la responsabilité civile considérée en sa double fonc-
tion de garantie et de peine privée (1947); Viney, Introduction a la responsabilité’ no 54.
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protecting bodily integrity and property*°. However, it is excluded when it comes
to the compensation of non-pecuniary damage, where it is necessary to come back
to more traditional tort doctrines. In such cases, the French may agree that »this
wrongfulness of the result (...) is not in itself suitable to serve as a decisive liabil-
ity criterion under the law of tort<**, though said wrongfulness may support defen-
sive rights such as acting in self-defence or using preventive injunctions®*. This
should not, however, lead one to believe that strict liability is devoid of a legal-
ethical element, as the author seems to suggest®. Prioritizing the protection of
human life on the highways is not a purely legal choice, it includes a moral judge-
ment. Human beings cannot survive and prosper without using public roads and
streets, as pedestrians, users of public transport or motorists. Freedom of move-
ment is recognised as a human or fundamental right. With the advent of motor-
ised transportation, our contemporaries expose themselves to risks higher than
those existing at the time of horse-drawn carts. As a response, jurisdictions like
France, Israel or New Zealand adopted strict liability and socialised compensation
schemes. Potential perpetrators operating in such a strict liability environment
know the rules of the game and have to act with the utmost care to avoid exposing
others to bodily injury and property damage, and exposing themselves to liability
by the simple fact of collision with another vehicle or a pedestrian. All motorists
are potential perpetrators, protecting others and protected by others. Non-mo-
torists are legally protected unless their inexcusable fault can be regarded as the
exclusive cause of the accident®®. There is a strong solidarity element there: you
share the road, you share the risk.

Are pedestrians more careful in an environment where the chances of getting
compensation are contingent on fault-based liability claims? Statistics by insur-
ance companies may suffice to prove that the shorter the life expectancy, the more
careful people are. Younger people tend to be careless whatever the legal environ-
ment. They expose themselves as much as they expose others. At the other end of
the spectrum, though statistically known to be more careful, elderly people are
frail and have slower reactions, making them more exposed to accidents. There-
fore, French law affords additional protection to the young and the elderly, as well

390 Strict liability in cases of automobile accidents and damage caused by defective products is
indeed limited to the compensation of harm to life, health and property.

391 Basic Questions I, no 6/8.

392 Basic Questions I, no 6/9.

393 Basic Questions I, no 6/8.

394 Art 3, Law no 85-677 of 5 July 1985.
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as to the disabled®”. French doctrine calls them super-protected victims (victimes
superprivilégiées)™”.

The second level of incorrectness is described as »carelessness in the given
situation« and is measured according to an objective standard®”. This theory of
wrongfulness of the conduct matches the breach of a duty of care doctrine observed
in common law jurisdictions, particularly in English law. Though the French Civil
Code does not expressly require the existence of a duty of care, it is commonly
admitted that fault means either the breach of a statutory duty or the infringe-
ment of more general duties, such as the duty to behave, in all circumstances, in
a careful and diligent way (devoir général de prudence et de diligence)*®, as dis-
cussed above. The violation of a pre-existing duty, or the infringement of an exist-
ing right, characterises the illicit element (wrongfulness), expressly requested in
the Italian Civil Code*” and implicitly required in the French Civil Code. A major-
ity of authors accept that wrongfulness (I’illicite) is required*”, making French
law wrongfulness-of-the-conduct driven whenever liability is fault-based. L’illicite
is the objective element, and l'imputabilité refers to culpa and constitutes the sub-
jective element*”.

The third level of incorrectness of the conduct looks at »whether the objec-
tively careless act can be counted against the specific perpetrator on the basis of
subjective abilities and circumstances«*®. It refers to the subjective dimension of
fault. It cannot be denied that this is a »weightier criterion for liability«, and it is
certainly the case in many cases of fault-based liability that end up being resolved
in criminal courts, the victim bringing the claim in damages in a forum basing
judgment on very subjective circumstances. In all other cases, as explained earlier
in this chapter, French courts tend to presume that the subjective element exists
from the moment they are convinced that the actor’s conduct was wrongful.

395 Art 3: »Victims, apart from drivers of terrestrial motor vehicles, shall be compensated for the
damage resulting from personal injuries suffered by them, and their own fault may not be
pleaded against them, except where their inexcusable fault was the sole cause of the accident.
Where the victims referred to in the preceding subparagraph are under the age of sixteen or
over the age of seventy or where, irrespective of their age, they are holders of a certificate at-
testing a degree of permanent incapacity or invalidity of at least 80 %, they shall in all cases
be compensated for the damage resulting from the personal injuries they have suffered. Nev-
ertheless, in the cases mentioned in the two preceding subparagraphs, the victim shall not be
compensated by the person who caused the accident for the damage resulting from his per-
sonal injuries, where he intentionally brought about the damage suffered.«

396 F. Chabas, Le droit des accidents de la circulation apres la réforme du 5 juillet 19852 (1988)
no 179.

397 Basic Questions I, no 6/10.

398 Galand-Carval in: Widmer, Unification of Tort Law: Fault 89, no 10.

399 Art 2043 Civil Code.

400 Viney/Jourdain, Les conditions de la responsabilité’ no 443.

401 Ibidem no 442.

402 Basic Questions I, no 6/12.
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III. Protection against insignificant infringements

Typically, people do not sue in the case of minimal damage, the cost and has-
sle of litigation exceeding the anticipated compensation. However, some people
would sue regardless of the magnitude of the damage, making it clear that they
are vindicating their right rather than looking for monetary compensation. This
typically happens where the damage is caused by criminal action, the prosecu-
tion having no right to drop the charge when there is a civil law suit by the victim
(plainte avec constitution de partie civile). Many victims are looking for opportu-
nities to make impact statements and obtain public recognition that a wrong was
suffered*”. Where there is an infringement of a personality right, such as honour,
privacy, or image, many a victim would be content with nominal damages, and the
publication of a statement in the medium that infringed the right was published
in***. Reparation is not exclusively a financial matter, especially when it comes to
protecting extra-patrimonial rights.

There is no de minimis rule in the French Civil Code. Justice must be done also
for small claims. De minimis standards may exist in contractual practice, where
they are customary. Very often they are contracted upon, like the 5%-surface al-
lowance in sales of immovables, stipulated by professional sellers of apartments
or houses to be built (vente en I’état futur d’achévement), or the 3 to 5%-quantity
allowance in sales of raw materials and commodities. In tort law, the rule remains
full compensation (réparation intégrale), which may lead to the award of nomi-
nal damages when a fundamental right is infringed (the euro symbolique, or previ-
ously the franc symbolique).

The refusal of compensation or the denial of an injunction in the case of a
minor nuisance (trouble de voisinage) is regarded by some as the application of a
de minimis rule*”. It actually reflects the fact that there is no wrongful nuisance
in such a case, because the nuisance complained of is below the normal level of
inconvenience that neighbours must tolerate when they live close to one another.
The standard of nuisance is abnormality (inconvénients anormaux de voisinage),
which is however regarded as a question of fact by the French Court of Cassation,
though this is obviously a legal question. As explained earlier*”, the highest Court
in France tends to enlarge the scope of what it considers an issue of fact whenever
it wants to reduce the scope of its review*”. Viney observes that that the Court of

403 A wealth of literature has developed in the United States around the idea of victim impact
statements. See C. Guastello, Victim Impact Statements: Institutionalized Revenge, 37 Arizona
State Law Journal 1321 (2005).

404 le Tourneau, Droit de la responsabilité civile et des contrats’ no 1620.

405 Basic Questions I, no 6/19; le Tourneau, Droit de la responsabilité civile et des contrats’ no 7183.

406 Above no 1/19.

407 le Tourneau, Droit de la responsabilité civile et des contrats’ no 7184.
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Cassation did not abdicate all review power on the matter, as it verifies that lower
judges characterise the abnormality, sometimes interfering with the characteri-
sation*”®. Authors in the field write that it must be assessed in concreto, taking
into account the nature and standing of the location, the population density, the
purely residential or mixed environment, etc*®. Whilst the threshold of what may
be tolerated (le seuil de tolérance) must be based on careful factual analysis, this
is ultimately a question of law, to be determined in accordance with a standard**.
The moment one applies a standard, one adopts an objective perspective*”. Does
this mean that subjective perceptions are to be eliminated? Some victims are more
sensitive to noise than others. As a rule, courts refuse to take into account the vic-
tim’s predisposition in order to reduce compensation*”. This does not mean that
they may not take such predisposition into account to increase the quantum of
damages when convinced that the victim was more sensitive*”. Take the case of a
malicious perpetrator who, knowing that a neighbour is particularly sensitive to
noise or suffers an allergy, intentionally aggravates the victim with noise or plant-
ing highly allergenic plants under the window. Compensation would probably be
granted, though the nuisance may be significantly below the level of abnormality.
Such a judgment, however, should rather be based on the general clause of art 1382
or on abuse of right than on the doctrine of »trouble de voisinage«.

Compensation of trivial damage is often denied by insurance companies.
Standard insurance policies impose significant deductibles (franchise) to limit
the number of claims. A waiver of a deductible is an expensive item, sometimes
offered to favoured customers. The insured typically prefers to pay a reduced pre-
mium. The deductible can be compared to the »co-pay« system imposed on pa-
tients who may only get refunded for a limited proportion of their medical ex-
penses (typically 70 %), though many people purchase complementary insurance
to benefit from 100 % coverage*,

The existence of an insurance deductible, which makes sense from an eco-
nomic perspective, does not prevent the victim from suing for recovery of the un-
covered amount. In this respect, the € 500 threshold imposed by the European
Directive of 1985 for the compensation of damage caused by defective products is
questionable. The French did not regard the imposition of a threshold as a condi-

408 Viney/Jourdain, Les conditions de la responsabilité’ no 954.

409 Ibidem.

410 Viney/Jourdain, Les conditions de la responsabilité’ no 953, describe this liability as »objective,
as it revolves on the abnormality of the nuisance.

411 Moréteau, Le standard et la diversité, in: Bussani/Graziadei (eds), Law and Human Diversity 71.
412, le Tourneau, Droit de la responsabilité civile et des contrats’ no 1787.
413 le Tourneau, Droit de la responsabilité civile et des contrats’ no 7186 f.

414 Long-term patients can claim the benefit of 100 % coverage (longue maladie).
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tion of harmonisation, and preferred to be more protective of victims**. Following

an action brought by the Commission, the French Republic was regrettably forced
by the European Court of Justice to impose the € 500 threshold**.

IV. Protection of pure economic interests

According to Koziol, »[w]e talk of damage to pure economic interests when there
are disadvantageous changes to assets sustained without any violation of so-called
absolutely protected rights - ie in particular personality rights, in rem rights and
intellectual property rights*7«. Such rights are to receive limited protection, »be-
cause they do not concern the infringement of already specified and legally rec-
ognised interests*®«, Koziol also adding that »the interests are not discernible to
third parties and if there was farther reaching protection there would be a danger
of boundless duties to compensate*?.«

French law does not know such restrictions and does not even have a concept
of pure economic loss*’. The Civil Code does not define reparable damage, and any
identifiable damage may be repaired under French law, provided it is certain and di-
rect. It seems that the »horror pleni« of the incalculable number of victims** should
be mitigated by a proper application of causation requirements**. French law main-
tains the principle of full compensation (réparation intégrale), while avoiding unwar-
ranted consequences by a careful use of other elements of liability. Suppose that at
rush hour a car running out of gas is immobilised in a heavily frequented urban tun-
nel, causing a monstrous traffic jam. Thousands of people face delay: some may miss
profitable business opportunities, may arrive late for an exam, and may miss flights
or a last chance of validating a lottery ticket. Supposing one of them sued the neg-
ligent driver who forgot to tank-up before driving, courts would conclude that the
damage is not the direct consequence of the defendant’s negligence, or if admitting
causation, that it simply caused a loss of a chance thus minimising compensation*,
or may also decide that driving in a busy tunnel implies the assumption of a risk.

415 Art 1386-2 Civil Code as originally drafted under Law no 98-389 of 19 May 1998.

416 Cour de Justice des Communautés Européennes (CJCE) 25 April 2002, C-183/00, D 2002, 1670,
observations C. Rondey. Viney/Jourdain, Les conditions de la responsabilité’ no 776.

417 Basic Questions I, no 6/47.

418 Ibidem.

419 Ibidem.

420 C. Lapoyade Deschamps, La réparation du préjudice économique pur en droit francais, Revue
internationale de droit comparé (RIDC) 1998, 367.

421 Basic Questions I, no 6/49.

422 Lapoyade Deschamps, RIDC 1998, 368.

423 Ibidem 371.
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Likewise, claims by indirect victims complaining about loss of support due
to the death of a loved one (victime par ricochet) are limited to those who suffer
personally and directly, which includes close relatives and the deceased’s closest
friends but excludes business partners or creditors®*. Generally speaking, causa-
tion appears to be the main stopper to unreasonable or excessive claims*>,

All this shows that, much as in common law or Germanic jurisdictions, sig-
nificant compensation of pure economic loss is mainly to be found in the contrac-
tual sphere, where it is contained by the legislative limits to be found in the Civil
Code*’. The French experience gives no signal that the principle of full compensa-
tion should be limited in order not to include pure economic loss except in contract
cases, where in the absence of bad faith on the part of the obligor, compensation
is limited to foreseeable damage*”. Causation and certainty of damage do the trick.

Interestingly, the floodgate syndrome is absent from French literature. Such a
syndrome develops in those jurisdictions where access to compensation is narrowly
channelled and limited®’. In the common law, access to damages was historically
limited by causes of actions (the writs), later to be replaced by binding precedents. No
writ, no action. No precedent, no remedy. Opening new remedies in new situations is
of course possible but generates conservative hostility and the fear of unpredictable
consequences. Since there is no general or conceptual boundary to the development
of liability, anxiety can take its course, as the development of tort law is notionally
fully open and expansible. In Germanic countries, there is a tradition of defining the
protected interests in separate boxes, yet with a possibility of opening protection to
some unlisted interest*”®. The moment a new interest pops up, the floodgate syn-
drome is activated. Under French law, the general clause of art 1382 gives the broad-
est framework possible, rather than digging narrow canals or drawing little boxes.
Canals may need to be controlled by floodgates. A system as large as a sea or a vast
lake is not generative of floodgate syndromes. This is why the French can live with-
out »the 10 commandments of liability for economic loss«*” though French judges
and scholars would without doubt agree that they make sense. An analysis of French
cases in the light of such valuable guidelines may prove that, in their judgments,
French courts do not deviate from the common core of Western legal systems*".

424 Ibidem 37s5.

425 Ibidem 379f.

426 Ibidem 373f.

427 Art 1150 Civil Code.

428 . Gordley, The Rule against Recovery in Negligence for Pure Economic Loss: An Historical Ac-
cident? in: M. Bussani/VV. Palmer (eds), Pure Economic Loss in Europe (2003) 25, concludes at
55, that the rule »was adopted in Germany and in England on the strength of an argument that
would not be persuasive today«.

429 §§ 823 and 826 BGB.

430 Basic Questions I, nos 6/62-72.

431 Bussani/Palmer (eds), Pure Economic Loss in Europe (2003).
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V. Liability for others

Though the French Civil Code makes no provision that »[a]s a rule no one is re-
sponsible for unlawful acts of third parties in which he had no part«**, it is clear
under French law that liability for others is limited to those cases for which the
law makes provision.

Article 1384 of the French Civil Code reads: »A person is liable not only for the
damage he causes by his own act, but also for that which is caused by the acts of
persons for whom he is responsible« (para 1), also providing: »[f]athers and moth-
ers, in so far as they exercise parental authority, are solidarily liable for the dam-
age caused by their minor children who live with them« (para 4), »[m]asters and
employers, for the damage caused by their servants and employees in the func-
tions for which they have been employed« (para 5), »[t]eachers and craftsmen, for
the damage caused by their pupils and apprentices during the time when they are
under their supervision« (para 6), and para 7 exonerating parents or craftsmen
when they »prove that they could not prevent the act that gives rise to that liabil-
ity«® and para 8 requiring negligence to be proved in law suits against teachers.
In a landmark case of 1991**%, the Court of Cassation inferred from art 1384 para 1
a general principle of liability for others, making a rehabilitation centre liable for
the damage caused by a handicapped patient under its care, who had voluntarily
started a fire that destroyed a forest.

Regarding liability for auxiliaries, the scope of art 1384 para 5 is very general*®,
It cannot be disregarded in cases where liability may stem from a contractual obli-
gation in application of the non-cumul rule, since courts also cite the article when
dealing with contractual matters®®: French law recognises a general principle
of contractual liability for the acts of auxiliaries, which encompasses the rule in
art 1384 para 5.

432 § 1313 ABGB.

433 French jurisprudence makes parents strictly liable (no exoneration possible), for any damage
directly caused by the minor child living with them, regardless of whether the child was at fault
or not: Cass Plén, 13 December 2002, D 2003, 231, note P. Jourdain. This rule has been criticized:
see Viney/Jourdain, Les conditions de la responsabilité’ no 869f; Francoz-Terminal/Lafay/
Moréteau/Pellerin-Rugliano in: Martin-Casals (ed), Children in Tort Law I: Children as Tort-
feasors 167.

434 Blieck case, Cass Plén, 29 March 1991, JCP 1991, II, 21673, note J. Ghestin, D 1991, 324, note
C. Larroumet, RTD Civ 1991, 541, observations P, Jourdain. See, for a full discussion, Viney/Jourdain,
Les conditions de la responsabilité’ nos 789-8 to 789-30.

435 Art 1385 para 5: »Masters and employers, [are liable] for the damage caused by their servants
and employees in the functions for which they have been employed.«

436 Viney/Jourdain, Les conditions de la responsabilité® nos 791-2 and 813.

437 Viney/Jourdain, Les conditions de la responsabilité’ nos 791-2 and 822.
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That the liability of the principal must be based on the objective misconduct of
the auxiliary® is beyond doubt under French law: it is enough to prove that the
auxiliary has, within the scope of his functions, acted in such a way that he would
incur liability, had he acted on his own account®. The auxiliary pursues the prin-
cipal’s interest and the auxiliary acts within the principal’s sphere of responsi-
bility**°. France no longer bases the principal’s liability on a presumption of the
latter’s fault in the choice or the supervision of the auxiliary**. French scholars
have named the ideas of risk (Savatier), guarantee of the victim’s rights (Starck,
Larroumet), legal substitution of the principal (Mazeaud), equity and social inter-
est (Rodieére), or authority exerted over the auxiliary (Julien), as a possible founda-
tion*”. Viney adds the relevance of the principal’s solvency and insists that beyond
the principal portrayed as an individual, the law targets the enterprise, perceived
as an economic unit*”, an idea that comes close to the concept of enterprise liabil-
ity, embraced by the European Group on Tort Law*.

When the damage is caused by the auxiliary’s fault, there is no need to sue the
auxiliary alongside the principal, though the victim may tend to do so by way of
civil action, when the auxiliary is prosecuted*®. In the past, the principal’s liability
did not shield the auxiliary from legal action by the victim*®. In the Rochas case*¥,
the auxiliary was held to be immune in a recourse action by the principal when
having acted within the scope of his mission, limiting the principal’s recourse to
cases of a personal fault by the auxiliary (»faute personnelle«, outside the scope
of his duties). Things were pushed further with the Costedoat case*”. Farmers had
contracted with a company to spread herbicides by helicopter. The pilot, an em-
ployee of the company, did so on a windy day, causing the products to damage
neighbouring plantations. Owners who suffered damage sued both the principal
and the pilot, and all were found liable by the lower courts: the pilot had been
negligent, since he should have refrained from spraying on a windy day. The Ple-
nary Assembly of the Court of Cassation firmly disagreed, ruling that when acting
within the scope of his mission, the auxiliary is not liable to third parties. Viney

438 Basic Questions I, no 6/96.

439 Viney/Jourdain, Les conditions de la responsabilité’ no 8o7.

440 Basic Questions I, no 6/97.

441 Viney/Jourdain, Les conditions de la responsabilité’ no 791-1.

442 Ibidem, citing all references.

443 Ibidem.

444 Art 4:202(1) PETL. Basic Questions I, no 6/192.

445 Viney/Jourdain, Les conditions de la responsabilité® no 811.

446 Ibidem. Principal and auxiliary are then liable in solido: Cass Civ 2, 28 October 1987, Bull Civ I,
no 214.

447 Cass Com, 12 October 1993, D 1994, 124, note G. Viney, JCP 1995, II, 22493, note . Chabas, RTD
Civ 1994, 111, observations P. Jourdain.

448 Cass Plén, 25 February 2000, JCP 2000, 11, 10295, note M. Billiau, D 2000, 673, note P. Brun, RTD
Civ 2000, 582, observations P. Jourdain.
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acknowledges that it would have been possible to shield the auxiliary against the
principal without sacrificing the victim’s interest: the immunity towards victims
was too extensive. The victim should have a cause of action against the auxiliary
when the latter is at fault, even when acting within the scope of his functions. The
scope of the Costedoat ruling was later reduced, at least in cases where the auxil-
iary’s fault is also a criminal offense, the Criminal Chamber of the Court of Cas-
sation allowing the victim to claim compensation against the auxiliary when the
fault, though not intentional, is serious enough*®.

The draft reforms*° tend to restrict the overall use of the principle »respon-
deat superior«, and to refine the scope of liability for others, somehow meeting
the concern that entrusting someone with a task does not necessarily lead to an
increase in risk, but may rather reduce risk when a more competent person is en-
trusted with the task*". The Terré draft** defines the scope of liability for auxilia-
ries using modern language®®. It introduces a dualistic approach, distinguishing
whether or not principal and auxiliary are bound by a contract of employment,
with them being renamed employer and employee when such a contract exists.

Where a contract of employment exists, the employer is liable except if an
abuse of function (abus de fonction) is proved on the part of the employee, namely
when acting without authorisation for a purpose unconnected with the employ-
ment**. Under the same provision, the employee is liable for the consequences of
his intentional fault, which does not mean that the employer will always be exon-
erated in such a case. The draft reforms propose the following solutions regarding
immunity against victims. Both the Terré draft*’ and the Catala draft**® exclude
the liability of the employee acting within the limits of his employment when the
employee has committed no intentional fault. The Catala draft rightly adds an ex-
ception for cases where the victim cannot recover from the employer or from in-
surance*”, a point left open in the Principles of European Tort Law*®.

In the absence of a contract of employment, the liability of the principal is
based on a simple presumption of negligence, the auxiliary being liable for his

449 Cass Crim, 28 March 2006, JCP 2006, II, 10188, note J. Mouly, RTD Civ 2007, 135, observations
P. Jourdain. See also Moréteau, in: Koziol/Steininger (eds), European Tort Law 2006, 196,
nos 42-47, discussing CA Lyon, 19 January 2006, D 2006, 1516, note A. Paulin.

450 Moréteau in: Magnus-FS 77.

451 Basic Questions I, no 6/119.
452 Art 17.
453 The antiquated »commettant« and »préposé« are replaced by »employeur« and »salarié« in

art 17, a change not made in the Catala draft (art 1359).

454 Art 17 Terré draft.

455 Art 17 para 3.

456 Art 1359.1.

457 A point also made in Basic Questions I, no 6/100.

458 Art 6:102 PETL. The employee may however plead the reduction clause in such a case
(art 10:401 PETL).
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own fault®®. This meets at least in part the concern that the application of the »re-
spondeat superior« principle may not always be justified in such a case*®.

Likewise, the Terré draft provides an interesting structural change that was
also discussed by the European Group on Tort Law, though not implemented in
the PETL. Liability for others is not dealt with as a head of liability like fault or li-
ability for the fact of things (fait générateur); it deals with the imputation of liabil-
ity for compensation, shifting the onus to others. The draft locks liability for oth-
ers to cases provided for by the law and to cases where there is a delict*”". This is
a big change regarding the liability of parents for the acts of their children, which
had been stretched in scope beyond situations where a child was the author of a
delict, with infants made liable for objective fault etc. One wonders whether the
draft does not go too far when limiting the liability of parents to the »act of the
minor«, which seems to exclude liability for the act of things, animals, or build-
ings, which may be too restrictive*”, a restriction not to be found in the Catala
draft which otherwise makes similar provisions*®. Regarding liability for auxilia-
ries, the shift in perspective limits the risk of imposing liability on the principal in
situations where the conduct of the auxiliary is not wrongful***.

The Catala draft makes special provisions allowing victims to sue entities reg-
ulating or organising the activities of independent workers, or entities controlling
the activities of others, such as franchisors or parent companies*”. As a rule, un-
der French law, there is no room for applying liability for others in the case of a
service contract, as entrepreneurs act independently, in the absence of the super-
vision of their activities by the other party (absence de rapport de préposition)**.
The same applies to mandates: as a rule, art 1384 para 5 does not apply to the rela-
tionship of principal and mandatary*”. Exceptions are made, however, in special
circumstances where the mandatary acts under the supervision of the principal*®,
which is of course the case where the mandatary is also an employee of the princi-
pal: one may for instance be concurrently an employee and a mandatary of a legal
entity*®. As a rule, though no particular text may be cited to that effect, legal en-

459 Art 18 Terré draft.

460 Basic Questions I, no 6/120.

461 Art 13 Terré draft, matching the § 1313 ABGB approach. In contrast, like the PETL, the Catala
draft treats liability for others like a separate head of liability (Act of a third party, arts 1355-
1360).

462 Art 14 Terré draft.

463 Art 1356.

464 Basic Questions I, no 6/118.

465 Art 1360.

466 Viney/Jourdain, Les conditions de la responsabilité’ no 795-2.

467 Viney/Jourdain, Les conditions de la responsabilité’ no 795-1.

468 Ibidem.

469 Cass Civ 1, 27 May 1986, Bull Civ I, no 134.
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tities are liable for all their constitutionally appointed organs*°. However, the ef-
fects are practically the same as for liability of the principal for auxiliaries, which
explains why French law does not pay much attention to distinguishing organs
and auxiliaries*”. It is clear, however, that any misconduct of an organ will be at-

tributable to the legal entity**, which does not exclude personal liability of the
organ®?,

470 Viney/Jourdain, Les conditions de la responsabilité’ no 8s0.

471 Ibidem.

472 Viney/Jourdain, Les conditions de la responsabilité’ no 854.

473 Viney/Jourdain, Les conditions de la responsabilité’® no 855.
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This chapter discusses a problem of »excessive liability »**. The application of the
Germanic equivalence theory (Aquivalenztheorie) makes the damaging party an-
swerable not only for the most direct damage but also for the consequential dam-
age caused to the victim, which may be inequitable or unreasonable*”. French law
has received the equivalency theory (équivalence des conditions) but mitigates
its effects by combining it with the theory of adequacy (causalité adéquate), also
received from Germanic doctrine, the two being recombined in pragmatic ways
by French courts*’*. French doctrine did not feel the need to conceptualise a dis-
tinction between natural and legal causation, though authors are well aware that
equivalence is more on the factual side and adequacy on the legal side*”.

The French view the chain of causation as a continuum®®. As a rule, the ad-
dition of new acts will cause liability to be split, unless such new acts interrupt
the causal chain. When the »novus actus« is less serious than the original fault,
liability will be split*. When the subsequent act of the victim or of a third party
is at least as serious as the act of the original perpetrator*”, the causal link is in-
terrupted. This implies a value judgement. An example of the interruption of the
causal link by the victim is where the victim of an incident caused by negligence
runs at full speed to catch the tortfeasor and dies of a heart attack: the author of
the accident is not liable for the death of the victim*". A recent case provides an
example of interruption by a third party*”. During a celebration that took place at
a private home, the hostess had lit candles downstairs. She later went to bed with-
out giving advice regarding the burning candles, thereby acting negligently. One
of the guests subsequently brought the burning candles upstairs where the party
went on all night, one of the candles causing a deadly fire in the early morning. In
the opinion of the lower court, the original negligence of the hostess was held to

474 Basic Questions I, no 7/1.

475 Basic Questions I, no 7/1f.

476 See discussion in no 1/137 above.

477 See above no 1/113.

478 R. Pothier, Traité des obligations (1761) no 166, talked about »la suite nécessaire«. See le Tourneau,
Droit de la responsabilité civile et des contrats’ no 1776 f.

479 Ibidem.
480 le Tourneau, Droit de la responsabilité civile et des contrats’ no 1777.
481 le Tourneau, ibidem no 1778, citing Cass Crim, 2 December 1965, Gaz Pal 1966, 1, 132, and several

other examples.
482 Cass Civ 2, 28 April 2011, Bull Civ II, no 95, RTD Civ 2011, 538, observations P. Jourdain. See also
le Tourneau, Droit de la responsabilité civile et des contrats’ no 1778.
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have contributed to the final disaster, but the Court of Cassation considered that
the fault of the third party in bringing the candles upstairs without making sure
they would be extinguished in due course interrupted the causal chain. The origi-
nal fault was no longer the direct cause, and we must conclude, in full agreement
with Koziol’®, that the subsequent fault constituted adequate cause.

That the theory of adequacy, originally understood as a theory of causation,
might better be described as a theory of liability based on value judgement**, can-
not be doubted. This can be demonstrated positively by considering cases where,
often based on considerations of proof, a given fault or act is regarded as the ade-
quate cause, and also negatively, in instances where liability is said to exist though
no damage has technically been caused, beyond the mere infringement of a highly
protected interest such as a personality right. Based on a value judgement, be-
cause such infringement cannot but be sanctioned, nominal damages must be
awarded (often in addition to preventive measures) though no harm actually oc-
curred. The fact that the perpetrator acted intentionally can also play a strong
role*®,

The weakness of adequacy as traditionally understood by Germanic scholars,
leading to an all-or-nothing approach*’, has not permeated French law, which tra-
ditionally admits gradations, though not always based on solid logical premises.
The flexibility of the French approach of causation has been described in an ear-
lier chapter, featuring a great willingness to adopt proportional liability, using
among other things the theory of the loss of a chance, which offers a convenient
fiction*””. Adequacy can indeed be used in a much better way: it is open to grada-
tions, depending on the foundations of the responsibility*”, so as to produce a
more logical and predictable answer. This may work perfectly in a logically or-
ganised system. However, this is not the case in respect of contemporary French
law, which combines fault based, no-fault based, and strict liabilities in somewhat
haphazard ways. The good news is that under the careful stewardship of the Court
of Cassation, French courts usually offer reasonable, flexible solutions. French ju-
risprudence limits liability when serious alternate or concurrent causes contrib-
ute to the damage, and imposes rebuttable presumptions of causation, especially
when highly protected interests, such as human life, are at stake*®.

The special problem of lawful alternative conduct deserves special attention:
»the issue is whether a perpetrator who has acted wrongfully is liable for the dam-

483 Basic Questions I, no 7/6.
484 Idem at no 7/7.

485 Basic Questions I, no 7/11.
486 Basic Questions I, no 7/12.
487 Above no 1/131ff.

488 Basic Questions I, no 7/12.
489 Above nos 1/125 and 128.

Helmut Koziol (ed) - Basic Questions of Tort Law from a Comparative Perspective

83

1/191

1/192

1/193



84

1/194

OLIVIER MORETEAU FRANCE

age caused even if he would have caused the same harm otherwise by lawful con-
duct®’.« Koziol takes the example of a driver overtaking a cyclist leaving too little
space on the side and crashing into him, when the damage would have occurred
even had he allowed enough space, as the cyclist was drunk and did not keep to
his side*’. Under French law, the special law makes the motorist strictly liable,
even in the case of force majeure (such as for instance a violent and unpredictable
wind gust) or the victim’s fault, except in those rare cases where the victim’s fault
is both inexcusable and the sole cause of the accident**. Before the law of 1985
came into force, liability would have been accorded to the motorist based on the
custody of the thing causing the damage*®, but the victim’s fault would have been
taken into account either to exonerate the motorist if characterised as force ma-
jeure (ie the victim’s fault was unforeseeable and the accident could not have been
avoided; the same would apply in the case of the violent wind gust), or to reduce
liability if foreseeable and avoidable**. The solution would have been identical in
much earlier days, when liability was fault-based*”.

Another example is that of a doctor operating on a patient without inform-
ing him of the risks, yet without committing medical malpractice. The doctor’s
defence that the patient would have consented to surgery even if informed of all
risks does not stand under French law. The Court of Cassation reversed a recent
judgment that rejected medical liability*°: the Court should at the very least have
considered the existence of non-pecuniary damage, generated by the unprepared-
ness of the patient, and the fact that the patient was deprived of the opportunity
to make a free choice, ask for a second opinion, etc, in a matter where a strongly
protected interest (the right to self-determination over one’s own body) was at
stake*”. Commentators of this case insisted that in the opinion of the Court of
Cassation, the violation of this behavioural rule had to be sanctioned, given the
importance of the protected interests*”: the explanation that the rule is not so
much aimed at preventing damage but instead at deterring certain types of behav-

490 Basic Questions I, no 7/22.

491 Idem.

492 Law no 85-677 of 5 July 1985, arts 2 and 3.

493 Art 1384 para 1 Civil Code.

494 Above no 1/158.

495 Arts 1382 and 1383 Civil Code.

496 Cass Civ 1, 3 June 2010, no 09-13591, Bull Civ I, no 128, D 2010, 1522 note P Sargos; RTD Civ
2010, 571, observations P, Jourdain; JCP 2010, no 1015, observations P. Stoffel-Munck; Moréteau in:
Koziol/Steininger (eds), European Tort Law 2010, 175, nos 4-10. To eliminate a risk of infection
caused by a urinary catheter, a surgeon performed a prostate adenomectomy, without inform-
ing the patient of a risk of erection trouble. The procedure was properly performed but the pa-
tient suffered sexual impotence.

497 Basic Questions I, no 7/33.

498 Jourdain, RTD Civ 2010, 571.
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iour makes sense*”’. Non-pecuniary damages in this case may appear like a form
of punishment, satisfying the deterrence function. On the one hand, it would be
wrong to shift the onus of further compensation to the doctor, ie all the damaging
consequences attributable to the side effects of the surgical procedure, in order
to increase deterrence. There is indeed lack of causation, as the harm would have
occurred even if the patient had received full information®*. On the other hand, it
would be wrong not to sanction an obviously wrongful situation, and to leave non-
pecuniary damage unrepaired. The French solution offers a satisfactory mid-way
solution and stands on logical grounds.

Koziol rightly draws a parallel with supervening causation (force majeure
cases)*. Though full exoneration takes place in cases of Civil Code based liability
where force majeure is successfully pleaded, one may wish for some form of pun-
ishment of the wrongdoer with a view to deterrence. This may only happen where
there is a criminal offense. Germanic views offer another interesting perspective,
with the idea that the party who has acted in a manner that poses a specific dan-
ger such as the increase of a risk, and acts wrongfully, must bear the entire risk
in respect of clarifying the situation®”, which implies a reversal of the burden of
proof regarding causation. This would amount to proving, at the wrongdoer’s ex-
pense, that the increase of risk had no effect in the case at issue. This is a very sen-
sible view, especially in lawsuits against professionals when matters turn out to be
quite technical, such as cases of medical malpractice.

Koziol also writes that »[w]hen wrongful behaviour is chosen deliberately, the
notion of deterrence has greater weight so that full liability of the damaging party
is justified even when the violations of the behavioural rules are not so weighty«**.
Though the intensity or seriousness of fault should not be taken into account
when it comes to determining the existence of liability>*, there is little doubt that
lower court judges will be keener to identify or presume causation in such circum-
stances. In addition, the existence of intentional fault or gross negligence (»faute
lourde«, considered equivalent to intentional fault®”) will weigh heavily against
the defendant, who may be deprived of the benefit of a legislative cap on liabil-
ity*® or of an exemption or limitation clause®”’.

499 Basic Questions I, no 7/26.

500 Basic Questions I, no 7/24.

501 Basic Questions I, no 7/29.

502 Basic Questions I, no 7/28, citing M. Karollus.

503 Basic Questions I, no 7/34.

504 Viney/Jourdain, Les conditions de la responsabilité’ no 596.

505 Viney/Jourdain, Les conditions de la responsabilité’ no 606.

506 An unusual situation under French law, as caps do not even exist in cases of strict liability.
Viney cites the example of marine transportation Viney/Jourdain, Les conditions de la respon-
sabilité’ no 604.

507 Viney/Jourdain, Les conditions de la responsabilité’ no 604.
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Part 8 The compensation of the damage

I. The myth of full compensation as a basic principle

French law is strongly attached to full compensation of the damage. Though not
formulated in the tort-related Civil Code provisions, full compensation of the
damage is presented as a basic principle of French tort law (principe de la répara-
tion intégrale)*®. Viney and Jourdain suggest the more accurate wording of equiva-
lency of damage and compensation (équivalence entre dommage et réparation )>”.
French scholars present it as the leading guideline when it comes to assessing
damages®°. The Court of Cassation has repeatedly asserted that civil liability aims
at re-establishing, as exactly as possible, the equilibrium broken by the damage,
and at repositioning the victim in the situation that would have existed in the
absence of the damaging act®. Though examples can be found where this turns
out to be true, a closer look shows that this so-called principle is at best an aspi-
rational guideline, more often frustrated than accomplished and sometimes frus-
trating when accomplished.

As will be shown, and as shocking as this may sound to many a reader, a
deeper, invisible driving force of French law may well be the principle articulated
by Koziol, in one of the most powerful and truthful pages of his book, to the effect
that »the stronger the grounds for liability on the side of the damaging party, the
more comprehensive the compensation®?«, The fact that this corresponds to the
general opinion of people is not to be neglected: sociological studies have shown
that over 70 % of people believe that the amount of compensation should be re-

lated to the magnitude of fault™.

508 See discussion in no 1/107ff above. Art 1149 Civil Code, »Damages due to the obligee are, in
general, for the loss he suffered and the profit of which he was deprived...« though regulating
contractual liability, is often cited in support of the principle.

509 Viney/Jourdain, Les effets de la responsabilité’ no 57.

510 Ibidem at FN 3.

511 Viney/Jourdain, Les effets de la responsabilité® no 57: »Le propre de la responsabilité est de ré-
tablir, aussi exactement que possible, I’équilibre détruit par le dommage et de replacer la vic-
time dans la situation ou elle se serait trouvée si ’acte dommageable n’avait pas eu lieu, citing
several cases including Cass Civ 2, 20 December 1966, D 1967, 169. One may note that this lan-
guage is highly conducive of restoration in kind, which is not mentioned however, the Court
of Cassation keeping its very short reasoning within the ambit of the appeal, which appears to
relate to a claim in damages.

512 Basic Questions I, no 8/8.

513  J.L. Aubert/G. Vermelle (eds), Le sentiment de responsabilité (1984) 31.
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A. The so-called principle of full compensation

In the search of arguments in favour of full compensation, leading authors cite
examples proving that in reality full compensation is not provided, especially in
cases of bodily injury. The mere fact that courts routinely resort to a percentage
of incapacity is fully arbitrary and does not take into account the victim’s per-
sonal circumstances. Viney and Jourdain praise a Parisian court judgment for de-
ciding that in order to compensate bodily injury inflicted upon a severely hand-
icapped victim, recourse to compensation proportional to invalidity was to be
abandoned™. According to the court, compensation was to be adjusted to the
real needs of the victim, in order to ensure the best survival conditions possible,
taking into account the victim’s personal circumstances. With respect, this is pre-
cisely what courts should do in every single case of personal injury if the principle
of full compensation, as articulated by the Court of Cassation and doctrine, is to
make sense. Why restrict it to the case of a severely handicapped person?

Another area where full compensation is at best mythical is the compensa-
tion of non-pecuniary damage where »it loses all significance« and »generates the
worst difficulties«<®™. By its essence, such damage cannot be assessed; how then
could it be fully or comprehensively compensated? Comprehensive compensa-
tion can at most mean that every head of damage will be taken into account. It
cannot mean full compensation. Leading authors recognise that full compensa-
tion may be way too severe on the damaging party in cases of slight negligence or
no-fault based liability and where there is no insurance coverage®’.

The only cases where one might get close to full compensation are damage
to property, where a replacement is available, and pure economic loss, at least in
those cases where it can be assessed precisely. But even there it can prove to be
objectionable, as exemplified in a famous case. In 1955, in a New York gallery, an
art collector had bought a Van Gogh painting, Jardin a Auvert, at a price of French
francs (FRF) 150,000. In 1981, the owner applied for an export license as he wanted
to move the painting to Geneva. The license was denied, and he presented the
painting at a French auction where it sold for FRF 55 million. He sued the French
government, complaining that as a consequence of their classifying the painting
as a national heritage, he had been deprived of the opportunity of selling it to a
foreign purchaser, evaluating the loss at FRF 250 million. The French State was
found liable and ordered to pay FRF 145 million in damages®”. The judgment was

514 TGI Paris, 6 July 1983, D 1984, 10, note Y. Chartier. Viney/Jourdain, Les effets de la responsabilité®

no 58.
515 Viney/Jourdain, Les effets de la responsabilité® no 58-1.
516 Ibidem, talking about »un enfer de sévérité«.

517 CA Paris, 6 July 1994, D 1995, 254, note B. Edelmann.
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strongly criticised®: it is inequitable to shift a speculative loss onto French tax-
payers®. The Public Treasury was ultimately defeated, the Court of Cassation not-
ing that the lower court had duly evaluated the damage, comparing the sale price
in France with the sale price of comparable items on the international art market
at the time when the painting was classified®”.

This case may have been decided under a wrong doctrine and in the wrong
court. It looks more like an unjustified enrichment claim, where the French Re-
public keeps the painting on its territory considering it a national heritage, thereby
creating a possibility for its national museums to pre-empt it, on the occasion of
the next sale, at a cost way below its international value (enrichment side), and the
previous owner is deprived of a substantial share of the mercantile value as calcu-
lated on the global art market (impoverishment side). The case should have been
adjudged by an administrative court, the State being sued for a loss caused in the
exercise of government power. Looking at it as a tort causes discomfort, knowing
that the plaintiff might have recovered 1 or 2 % of the awarded amount if suing for
the loss of a child or of a spouse. Viney and Jourdain agree that pure pecuniary in-
terests should not take priority over health care costs and loss of earning capacity;
they accept, criticising this judgment, that there may be a hierarchy of protected
interests®'. They refer to the concept of legitimate expectations, and express a
preference for equitable or adequate compensation®,

B. The many limits to full compensation

Full compensation is seldom a reality. Money cannot properly compensate for the
loss of a dear one or the loss of a limb, leaving the most serious losses under-com-
pensated. Money may compensate for the loss of earnings but does not replace
the fulfilment some people may find in their job. Non-pecuniary losses affect hu-
man beings in their essence, and cannot be properly evaluated and compensated.
Damage to property and economic losses are the only heads of damage that may
be assessed with some reasonable certainty.

In addition, there are other limits to full compensation that come into play
with all kinds of harm, including damage to property and economic loss. Legisla-
tive caps to liability may be mentioned, though they primarily exist in the field of
contractual obligations. One should not neglect the fact, however, that under the

518 A. Bernard, Estimer I'inestimable, RTD Civ 1995, 271; G. de Geouffre de la Pradelle/S. Vaisse, Es-
timer la doctrine: ’art... et la maniére, RTD Civ 1996, 313.

519 Viney/Jourdain, Les effets de la responsabilité’ no 58-1.

520 Cass Civ 1, 20 February 1996, Bull Civ I, no 97.

521 Ibidem.

522 Ibidem.
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special regime of liability for road accidents®?, higher protection is given to the
person than to property. Full strict liability is only applicable to personal injury®**,
the victim’s fault coming into play regarding damage to property>®. Contributory
responsibility of the victim must indeed be mentioned. It plays an important role
not only when liability is based on fault but also in allegedly no-fault liability,
such as liability for the act of a thing in one’s custody®®. In cases of liability for
others, the employee bears no liability at all where »culpa levis« or »culpa levis-

sima« exist®’.

C. The hidden principle of apportionment

Full compensation is a myth, or at most a convenient, though often misleading,
judicial guideline. To infer from this observation that French courts follow a hid-
den principle that damages must be apportioned based on the seriousness of
the damaging activity may be too much of a stretch. Koziol’s proposal that »the
stronger the grounds for liability on the side of the damaging party, the more com-
prehensive the compensation«<*® will be floated as a hypothesis, to be verified with
a more extensive study of French jurisprudence. A number of factors have been
revealed in the preceding pages, which should receive more scrutiny from French
and comparative law scholars.

The first factor is that the propensity to compensate non-pecuniary damage
is much higher in the case of an intentional wrong®>. It is much higher too when
the right infringed is a fundamental right, as observed in the context of personal-
ity rights™°.

The second factor is that in all situations where the victim’s fault is taken into
account, judges proceed nolens volens to a comparative-negligence analysis and
are likely to determine the case not on purely natural causation factors but based
on the respective gravity of the alleged faults. This applies not only to fault-based
liability but also to no-fault based liability, such as cases determined on the basis

of art 1384 para 1%,

523 Law no 85-677 of 5 July 1985.

524 Art 3.

525 Art 5. »Exception is made, however, for damage to supplies and equipment obtained on medi-
cal prescription, which are to be treated like personal injury: wheelchairs, prostheses, and
other medical devices are thereby treated like extensions of the human body. «

526 See discussion in no 1/158 above.

527 See discussion in no 1/185 above.

528 Basic Questions I, no 8/8.

529 Nos 1/65 and 67 above.

530 No 1/102 above.

531 No 1/158 above.
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The third factor, the interplay of equivalency and adequacy regarding the
judgment on causation, injecting an intrinsically legal dimension that inter-
weaves natural causation and wrongfulness, is highly conducive of value-based
judgement, leading judges to accept causation when targeting odious conduct or
presume causation when a highly protected interest is at stake®”.

The fourth factor, apportionment of liability, is the rule in cases of uncertainty
of causation. The characterisation of the injury as loss of a chance, a head of dam-
age to be fully compensated, is pure fiction, hiding the fact that exception is made
to the so-called principle of full compensation. In reality, the victim receives par-
tial compensation®.

II. Types of compensation

Unlike the Germanic systems®*, French law has no principle of the primacy of res-
toration in kind (réparation en nature)*®. This does not mean that it is ignored.
Many cases show that French courts favour restitution in the case of unlawfully
detained property, removal or destruction, and restoration of immovables to their
original condition®®. The primacy of restoration in kind is to be welcomed if one
accepts that it may be discarded in cases where it appears inappropriate because
of cost or inconvenience®. As noted above, French judges are encouraged to take
preventive measures by way of interim orders whenever it is possible to bring a
damaging activity to an end™.

As to the assessment of damages, it may be based on a concrete assessment of
the loss or based on objective criteria, such as in the case of bodily injury®°. Judges
have the option of awarding a lump sum or periodic payments®?°.

532 No 1/115f above.

533 No 1/131ff above.

534 Basic Questions I, no 8/11, citing § 1323 ABGB, § 249 BGB.
535 Viney/Jourdain, Les effets de la responsabilité’ no 14.

536 Viney/Jourdain, Les effets de la responsabilité’ no 28-1.
537 Basic Questions I, no 8/13.

538 No 1/43ff above.

539 No 1/199 above.

540 Viney/Jourdain, Les effets de la responsabilité’ no 73f.
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III. Reduction of the duty to compensate

A few legal systems allow the judge to reduce the amount of compensation in
some exceptional cases, particularly when full compensation would create an un-
bearable burden on the liable party®. Such provisions are to be found in Swit-
zerland®” and the Netherlands®®. The European Group on Tort Law has devised
areduction clause: »In an exceptional case, if in light of the financial situation of
the parties full compensation would be an oppressive burden to the defendant,
damages may be reduced. In deciding whether to do so, the basis of liability (Ar-
ticle 1:101), the scope of protection of the interest (Article 2:102) and the magni-
tude of the damage have to be taken into account in particular.«**

Whilst such a reduction obviously contradicts the so-called principle of full
compensation, it echoes the underlying principle of apportionment identified in
the previous paragraph. Viney and Jourdain recognise that in the event of unin-
sured damage that occurred having been barely foreseeable, full compensation
may be an excessive burden, when the damaging conduct is not blameworthy and
the damage very costly>®. The fact that French legislation is not conducive of ju-
dicial discretion in this respect®* does not prevent courts from making an equita-
ble judgment. Full compensation may be oppressive in a jurisdiction like France
where only merchants may be protected by bankruptcy proceedings®.

Also, as noted in the PETL Commentary, »The reduction clause also makes
sense in those systems where the plaintiff’s purpose in suing the tortfeasor is to
make sure that a criminal prosecution will be taken against him, the victim add-
ing its civil action in damages to the prosecution. In some jurisdictions, the pros-
ecutor is then bound to prosecute and may not decide to drop the charge. The pur-
pose of the civil action may be the official recognition of an infringement rather
than full compensation, which may be an oppressive burden to the defendant in
some cases.«<** This clearly applies to France.

541 Basic Questions I, no 8/24.

542 Art 44 sec 2 Obligationenrecht (OR).

543  Art6:109 Burgerlijk Wetboek (BW).

544 Art 10:401 PETL.

545 Viney/Jourdain, Les effets de la responsabilité’ no 58-1.

546 Viney/Jourdain, Les effets de la responsabilité® no 59, noting that when liability of the mentally
disabled was voted into law (law of 3 January 1968), the draft proposal to allow judges to reduce
the amount of compensation (pouvoir modérateur) was eliminated.

547 Art 10: 401 PETL, comment 6 (O. Moréteau).

548 Ibidem, comment 9.
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Part 9 Prescription of compensation claims

In France, prescription was reformed by a law of 17 June 2008 (loi portant réforme
de la prescription en matiére civile)*” rewriting entirely two titles of Book III of
the French Civil Code: Title XX (Of Extinctive Prescription) and Title XXI (Of Pos-
session and Acquisitive Prescription). The new law is partly based on the Catala
draft reform of the law of obligations and prescription. This may be regarded as
good news wherever such departure leads to improved convergence with other
European systems. To some extent, the new law brings some simplification to this
long neglected and complicated area of the law.

The very nature of extinctive prescription remains controversial, as was the case
in the past. Art 2219 gives a definition: »Extinctive prescription is a means of extinc-
tion of a right resulting from the inaction of its holder during a certain lapse of
time.« Such language is imprecise and confusing, since the definition does not in-
dicate whether it is the substantive right that is extinguished or the procedural right
to sue. This is a consequence of French formalism rather than pedagogy®’. The
new law continues to juxtapose extinctive prescription (extinction of a right) with
acquisitive prescription, defined in art 2258 as a »means of acquiring property or a
right by the effect of possession.« The juxtaposition between »extinction of a right«
and »acquisition of a right«, makes for an elegant binary distinction, a symmetrical
»jardin a la francaise«, a format cherished by French jurists. Careful analysis indi-
cates that extinctive prescription is a defence: according to art 2247, the judge may
not raise prescription on his own motion. It bars a right to performance or to dam-
ages, but does not extinguish the obligation. In addition, no restitution may be or-
dered in the case of payment of a prescribed debt, such payment transforming what
had become a natural obligation into a civil obligation®". This is a clear indication
that there is no extinction of the substantive right but simply a defence, and that
French law »is in line with what is widely recognised internationally«*>.

Major changes have been made to prescription periods and the way they are
calculated. The main purpose of the reform is to favour the convergence of legal

549 Law no 2009-561 of 17 June 2008, commented on by Moréteau in: Koziol/Steininger (eds), Eu-
ropean Tort Law 2008, 264, nos 1-12, often reproduced verbatim in this chapter; FX. Licari, Le
nouveau droit francais de la prescription extinctive a la lumiére d’expériences étrangeéres ré-
centes ou en gestation (Louisiane, Allemagne, Israél), RIDC 2009, 739.

550 A.M. Leroyer, Législation francaise, RTD Civ 2008, 563 at 564.

551 Art 1235 Civil Code.

552 R. Zimmermann, »Extinctive« Prescription under the Avant-projet, 15 European Review of Pri-
vate Law 2007, 805 at 812.
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systems and bring some needed simplification. Art 2262, which used to state that
»All actions, real as well as personal, are prescribed by thirty years«, has been ab-
rogated. The very lengthy thirty-year period is no longer the default rule®. Ac-
cording to the new art 2224, »personal actions or those pertaining to movables
are barred five years from the day the holder of a right knew or ought to have
known the facts permitting to exert it.« The Civil Code presents this rule as the
default rule. The thirty-year rule is now limited to real actions pertaining to im-
movables®*. The default five-year rule applies to all actions that had special rules
in the past, with periods shorter than thirty years.

One should not dream of an oversimplified world, however. Exceptions exist,
some having an impact on tort claims. A thirty-year period applies to damage to
the environment, starting from the event generating the damage®°. A twenty-year
period applies to damage caused by torture or acts of barbarism, or sexual vio-
lence or the assault of minors™". A ten-year period applies to actions in compensa-
tion of bodily injury®’.

All distinctions between tort and contract have been abandoned. The law uni-
fies the prescription of actions based on contractual and extra-contractual liabil-
ity. The Catala draft indeed moves towards a unification of the regimes of contrac-
tual and extra-contractual liability. Regarding prescription, the basic distinction
now is between bodily injury and other heads of damage.

Regarding bodily injury, the ten-year prescription period runs from the time of
consolidation of the initial or aggravated damage. Consolidation means the stabili-
sation of bodily injury, or the state of the victim once medical care comes to an end:
this is the moment where one moves from sometimes extensive temporary incapac-
ity to usually and hopefully limited permanent incapacity, in the event that the vic-
tim is permanently incapacitated at all’®. The same test applies to cases where the
prescription period is extended to twenty years, following torture or acts of barba-
rism, or sexual violence or the assault of minors®®. These rules are even more pro-
tective than those existing in Germanic countries, since those make reference to the

553 It is the only article constituting section I of chapter II (Of Periods and Starting Points of Ex-
tinctive Prescription), entitled »Du délai de droit commun et de son point de départ«.

554 Art 2227 Civil Code.

555 Art L 152-1 Environmental Code.

556 Art 2226 para 2 Civil Code.

557 Art 2226 para 1 Civil Code.

558 The concept of consolidation is borrowed from labour law and welfare law: this is the moment
where one moves from daily compensation (allocations journaliéres) to a permanent pension
in the case of labour accidents. See Y. Lambert-Faivre, Le droit du dommage corporel’ (2000).

559 Art 2226 Civil Code.
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date on which the right could first have been exercised®®, or require knowledge of an
existing claim®”, or knowledge of the damage and identity of the damaging party*”.

In the case of harm other than bodily injury and environmental damage, the
five-year default prescription period applies®®. The five years run from the time
the victim knew or ought to have known the facts giving rise to the claim. The
Catala draft was more victim-friendly, making the test purely subjective since it re-
quested actual knowledge of the facts®. The addition of constructive knowledge
is welcome. It brings French law into line with German law*” and also the Unidroit
Principles of International Commercial Contracts®®. The solution comes close to
the Principles of European Contract Law, and the test of reasonable discovera-
bility of the damage®”. The subjective test is complemented by an objective one.
Art 2232 imposes a »long-stop« peremptive period (délai butoir), making it impos-
sible to move the starting point of prescription, or to suspend or interrupt pre-
scription beyond twenty years counting from the moment the right starts to exist.
This novelty>®, proposed in the Catala draft®®, is justified by the »slippery« point
of departure of prescription®. It is another element of convergence of French law
with German law and other European legal systems. The »long-stop« rule does not
apply to cases of bodily injury or to the other cases listed in art 2232.

Prescription does not run or is suspended in the case of »impossibility to act
following an impediment resulting from the law, the convention, or force ma-
jeure<*”. This is new in the Code. French courts used to apply the contra non va-
lentem rule, though restrictively, and some fear that its legislative presence may
give the judge a broader discretion®”. Prescription does not run or is suspended
against unemancipated minors or persons having reached the age of majority in
tutorship®”, as well as between spouses or partners in a registered union®*,

Prescription is also suspended wherever the parties agree to resort to media-
tion or conciliation, or failing such agreement from the day of the first mediation

560 Austria, § 1478 ABGB and Basic Questions I, no 9/16.

561 Germany, § 199 BGB and Basic Questions I, no 9/18.

562 Switzerland, Art 60 OR and Basic Questions I, no 9/19.

563 Art 2224 Civil Code.

564 Art 2264 para 2 Catala draft.

565 § 199 I No 2 BGB.

566  Art10.2(1).

567 Art 14:301.

568 Though the technique is used in other areas of French civil law: see arts 215, 921 para 2, and
1386-16 Civil Code.

569 Art 2278 Catala draft, proposing a ten-year long stop period.

570 Leroyer, RTD Civ 2008, 564, 569.

571 Art 2234 Civil Code.

572 Leroyer, RTD Civ 2008, 564, 570.

573 Art 2235 Civil Code.

574 Art 2236 Civil Code.
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or conciliation meeting. Prescription runs again from the time one or all parties
or the mediator or conciliator declare the mediation or conciliation terminated®”.
The same rule applies whenever the judge orders investigation measures prior to
litigation, until the moment the measure is executed”. In all these cases, when
prescription runs again, it cannot be for a period inferior to six months®”.

Seven articles deal with the causes of interruption of prescription®”. There is
nothing special there but the application of well-known rules that prescription is
interrupted by a law suit® except where the plaintiff abandons his claim or it is fi-
nally dismissed®”. The admission by the debtor of the right of the other party also
interrupts prescription®®.

The new law favours contractual arrangements, and parties are left free to
contract on prescription periods, as well as on causes of suspension and inter-
ruption®®. Parties may expressly or tacitly waive the right to invoke prescription
once the time has run®*. According to art 2254, »The prescription period may be
abbreviated or prolonged by agreement of the parties. However it may neither be
reduced to less than one year nor extended to more than ten years«.

575 Art 2238 Civil Code.

576 Art 2239 Civil Code.

577 Arts 2238 para 2 and 2239 para 2 Civil Code.
578 Arts 2240 to 2246 Civil Code.

579 Art 2241 Civil Code.

580 Art 2243 Civil Code.

581 Art 2240 Civil Code.

582 Art 2254 Civil Code.

583 Arts 2250 and 2251 Civil Code.
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CHAPTER 2

Basic Questions of Tort Law from
a Norwegian Perspective

BJARTE ASKELAND

Part 1 Introduction

I. Basic ideas

Norwegian tort law rests upon the basic principle of casum sentit dominus, al-
though this principle is seldom cited in literature within the field'. Most attention
focuses on the various bases of liability even though in reality the basic view is that
damage lies where it falls. Historically speaking, the reasons for attributing dam-
age to persons other than the victim have mostly been tied to ideas of corrective,
restorative and retributive justice. In the pragmatic version of the post-World War
doctrine of Norwegian tort law, the justification for such responsibility is a claim
for reparation of the damage, hence thoughts on »the purpose of reparation« have
come to the fore in textbooks and doctoral theses on tort law”. This is a Norwegian
version of corrective justice, which actually comprises two thoughts: firstly, it is
important that the victim’s damage is remedied or the injury compensated in full.
Secondly, it is fair that the party who caused the damage (in a manner that consti-
tutes a legal basis for liability) should pay compensation. The tendency to high-
light these two thoughts has been developed by theorists apparently uninformed
about the international discussions on corrective justice. Modern theorists have,

1 See on this, A.M. Froseth, Skadelidtes egeneksponering for risiko i erstatningsretten (2013) 46-51.
2 See eg N. Nygaard, Skade og ansvar (2007) 19 and P. Lodrup (with the assistance of M. Kjelland),
Laerebok i erstatningsrett (2009) 108 ff.
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however, imported theoretical insights from international discussions®. In recent
years, Scandinavian scholars have turned their attention to the ideas of corrective
justice developed by theorists like Weinrib and Coleman, a debate emerging from
and building upon the early works of Aristotle’.

However, in modern times the idea of distributive justice plays a very impor-
tant role in the development of tort law systems, especially regarding personal in-
juries. In personal injury cases, the issue of compensation for damage is seen as
a comprehensive complex of rules. Rules of tort law make up the foundation, but
to a large degree they overlap with rules of insurance schemes and a lengthy so-
cial security Act, which provides for many benefits that cover the losses stemming
from the damage sustained. This is a feature of Scandinavian welfarism, hence
there are similar compensation schemes in Denmark and Sweden. Distributive
justice solutions have broad political support. If one looks closer at the prepara-
tory works for the constitutive reasoning behind this system, it seems clear that
the idea that the victim should receive full compensation is very important.

The system also has mechanisms for preventing over-compensation of the vic-
tim. The prevailing view is that the victim should be compensated in full but that
in general he or she should not be more than fully compensated. A clear provision
reads that benefits provided by the public should be deducted from the damages
to be paid by the tortfeasor’. The solution that the social security benefits reduce
the claim against the tortfeasor must be regarded as a profound principle within
Norwegian law.

The principle is paired with the fact that the social security institution
(»Rikstrygdeverket«) does not have a recourse claim against the tortfeasor. The
right of recourse for the social security institution was abolished in 1970°, except
in the case of intention’. The abolition was an attempt to stop a development to-
wards too low personal injury awards that did not actually cover the loss. When
social security paid the greater part of the actual economic loss of the victim with-
out having recourse to the tortfeasor, it became possible for the tortfeasor to han-
dle the burden of paying compensation. The system also avoids some transaction

3 See Norwegian discussions in B. Askeland, Tapsfordeling og regress ved erstatningsoppgjor
(2006) 21-32; Froseth, Skadelidtes egeneksponering for risiko i erstatningsretten 49; B. Hagland,
Erstatningsbetingende medvirkning (2012) 53-59. See also the Swedish theorist M. Schultz,
Kausalitet (2007).

4 Aristotle, Nichomachean Ethics [translated by Tony Irvin] (1985), among other works; E. Wein-
rib, The Idea of Private Law (1995) and J.L. Coleman, Risks and Wrongs (1992).
5 See Skadeserstatninsloven (skl.) § 3-1. The draft of 2011 has a more precise formulation of the

principle as developed by the courts, see Draft 2011 § 3-4.

Om lov om endringer i lov om folketrygd, 19 June 1970 no 67.

Ibid § 3-7 no 1 which reads: »The social security or pension institution may not claim recourse
from the responsible party for the expenses incurred or liability because of the damage unless
it is caused by intent by the responsible party himself«.
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costs connected to recourse claims. A point that may be overlooked is that the
system actually collects insurance premiums from every citizen, the potential vic-
tims. The economic effect resembles mandatory liability insurance for citizens.
One may also question whether it is good that the greater part of the loss is not
channelled to the real tortfeasors as a cost of the activities that actually produce
the personal injuries. Such a system contradicts the main principles of law and
economics, such as the idea that the loss should be borne by those that are able
to reduce the risk of injuries.

The idea of reducing the bill for tortfeasors is also evident in situations where
a small commune provides for the nursing and care of a citizen seriously injured
in traffic at great cost. The commune will not have a recourse claim against the
traffic insurer in such a situation®. Thus, the public services in reality cover a great
part of the victim’s expenses related to the damage, reducing the bill for the tort-
feasor and the third party insurer. The principle also applies generally to health
services provided by public hospitals - in reality such services cover part of the
damage’, but still do not ground a recourse action from the state against the tort-
feasor. In fact, one might say that, via payment to the social security system, citi-
zens establish a sort of liability insurance in favour of the tortfeasor. The costs of
the social security payment are financed by payments of certain taxes by employ-
ers (»arbeidsgiveravgift«, Folketrygdeloven [ftrl.] § 23-2) and every member of the
system calculated as a percentage of their income (»trygdeavgifte, ftrl. § 23-3)".
On top of this, the state may pay a contribution to the social security fund (»stat-
stilskotts, ftrl. § 23-10.)

The system is well embedded in preparatory works, in the statutory provi-
sions and in court practice. A symptomatic formulation of the legal position is
that tort law compensation is »a supplement« to the benefits and services pro-
vided by the social security system and the national health service. The »principle
of supplement« is repeatedly applied in cases regarding the assessment of dam-
ages for personal injuries”. The reflections in Basic Questions I'* concerning the
interplay between social security law and tortfeasors are thus a little different in
respect of Norwegian law because of the lack of a recourse action available to the
social security institutions.

The idea of the public providing for a »net« of economic compensation secur-
ing the citizen’s basic standard of living is really a prioritized political goal under

8 See the case referred to in Retstidende (Rt.) 2003, 1603.
9 Nygaard, Skade og ansvar 92.
10 The employer must pay 14 % (or less depending on the geographical area) of the gross salary,

whereas employees for the time being must pay 7.8 % of their salaries. For business income the
percentage is 11.

11 See eg Rt. 1993, 1548; Rt. 1996, 958; Rt. 2002, 1436 and Rt. 2009, 425.

12 See no 2/76.
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Norwegian law. Many insurance schemes are mandatory and secure the victim
fully in the event of accidents. This applies to traffic insurance (full compensa-
tion) and the compensation for injuries to patients scheme (full compensation by
public funds), and partially for the workmen’s compensation scheme (full com-
pensation for loss of annual income lower than 10 G (approx € 107,500)". Traffic
insurance is a hybrid of liability and first party insurance, whereas the compensa-
tion for patients is a first party insurance paid via the ordinary tax bill. The work-
men’s compensation insurance is paid by employers and is therefore a type of li-
ability insurance.

An important element of public policy has been to provide systems that guar-
antee that the victim receives compensation within a short period after the damage
is sustained. This is, for example, one purpose behind the design of the worker’s
compensation scheme™. The same is true for the special compensation scheme
for patient injuries™. In order to ensure that the costs are allocated to the right
collectives of insured persons, there are certain provisions prescribing a channel-
ling of funds from mandatory personal injury insurance schemes to the social se-
curity system. Thus, according to the law, the holder of a traffic insurance policy
must pay a certain fee to the social security system (see ftrl. § 23-7 first section).
The fee covers the costs of the social security system that arise from personal in-
juries caused by traffic accidents (see ftrl. § 23-7 second section)™. Since 2004 the
fee has been paid through the annual tax to the state for automobile owners. The
state pays a corresponding amount to the social security fund”. A similar system
has been established for the relationship between the workmen’s compensation
insurance and the social security system: the insurance companies that provide
insurance covering accidents at work must pay a refund to the social security sys-
tem that is meant to cover the expenses of the social security system stemming
from accidents at work (see ftrl. § 23-8)"°. The effect is that employers have to pay
higher premiums in order to finance the duty to refund the amount to the social

13 »G« means »folketrygdens grunnbelgp« One G is currently NOK 88, 370 (approx € 10,750). G is
the »basic amount« in the Norwegian National Insurance Scheme. It is fixed by the state once
ayear in order to adjust National Insurance benefits for inflation.

14 See Yrkesskadeforsikringsloven, 16 June 1989 no 65 with preparatory works; eg Norsk offentlige
utredninger (Official Norwegian Reports, NOU) 1988: 6, 76.

15 See Lov om pasientskader, 15 June 2001 no 53 with preparatory works; eg NOU 1992: 6, chapter
2.3.

16 The fee has been modest, something like € 25 per year per motorcar. The size of the fee is de-
cided by the government every year.

17 See A. Kjonstad (ed), Folketrygdloven med kommentarer (2007) 964 f.

18 See, about the system, NOU 2004: 3 Arbeidsskadeforsikring 404 f. The refunding from the in-

surers has traditionally been 120 % of the compensation payments from the insurer to the in-
jured employee. See Kjonstad, Folketrygdloven 965 f. One must at this point bear in mind that
the social security system covers the greater part of the loss of income, whereas the workmen’s
compensation scheme only pays a supplementing sum.
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security fund. In this way the real cost of the employer’s business is channelled to
some extent to himself - as the individual who makes a profit from the work of his
employees. A difference between the traffic liability scheme and the injury at work
scheme is thus that the former assigns the duty to refund the social security fund
to the insured automobile owner (through the tax bill) whereas the latter assigns
the refund duty to the insurance companies.

The principle of supplement paired with a relatively high general level of pub-
lic services generates a certain allocation of loss that is important to grasp: a con-
siderable share of the actual damage and loss stemming from tortious behaviour
is in reality distributed among all members of society via the tax bill. The fact that
the ordinary citizen puts up with a high level of taxation must be explained by the
above-mentioned solidarity and welfarism of the modern version of social democ-
racy.

These ideas also affect the situation of insurers. A first party insurer must
pay compensation according to the insurance contract and does not have a re-
course claim against the tortfeasor unless the latter acted with intent or gross neg-
ligence®™. Depending on the insurance contract, the victim may receive compensa-
tion from both the first party insurer and the tortfeasor. The Act has a special rule
to reduce the award if there is first party insurance involved. The market-domi-
nating insurance companies have, however, ceased to claim such reductions, pre-
sumably because they want the buyers of first party insurance to feel that their in-
vestment is worthwhile. The legal basis for reducing the award therefore »sleeps«
except for cases where the state is the tortfeasor, typically in medical malprac-
tice cases where Norsk Pasientskadeerstatning pays the damages on behalf of the
state. A situation where only the state takes the benefit of a rule at the cost of a
victim may have some disadvantages. The committee who drew up the new draft
on personal injury awards has suggested abolishing the above-mentioned rule of
reduction.

The above-described salient features of the Norwegian compensation system
are mostly relevant for personal injuries. Other types of damage are not affected
in the same way by the special Scandinavian approach and ideas of welfarism.
Still, there are also rules for channelling the loss sustained from damage to things.
Thus, damage to things caused by simple negligence within the private sphere will
be covered by the victim’s first party insurance provided that he has a policy. If this
is the case, the victim is not allowed - this being prohibited by the law - to claim
against the tortfeasor directly. And, accordingly, the first party insurer does not
have a recourse claim against the tortfeasor. This follows directly from provisions

19 See skl. § 3-1 third section.
20 See NOU 2011: 16, 56-58.
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in the Act on Compensation for Damage™. In this way, the damage to things that
occurs in the private sphere of citizens is mainly covered by first party insurance.
However, whenever damage is caused in the course of professional business, the
provisions channel the loss to the liability insurers, also in cases where the dam-
age is caused by simple negligence or in cases of strict liability™.

II. The Norwegian version of pragmatism within
tort law

A. The sources of law and the application

Tort law in Scandinavia has to a large extent been based on broad principles in-
tended to be applied in all areas of life. At the same time, only parts of the compre-
hensive set of rules are codified in formal statutory provisions. Crudely explained,
general rules on culpa, strict liability, causation and the concept of damage are
not codified, but exist only as general principles based on court practice and long
respected customs. The rule of employers’ liability, liability for animals and chil-
dren and a set of provisions regarding personal injuries, recourse actions, contri-
bution and reduction are codified. As such, the lawmaker - with open eyes - has
left great scope for development of the law to the courts. A court decision from the
Supreme Court is binding for the lower courts and will accordingly most often be
followed as far as the interpretation of the case reaches. Many important areas in
tort law are governed by Supreme Court practice®,

As long as tort law traditionally has consisted of rather few clear rules, the
weighing up of concrete, individual interests in the light of broad principles has
been a salient feature of the Norwegian tort law reasoning. Thus, Norwegian theo-
rists have for a long time recognised that the law of torts must be perceived differ-
ently than, for example, property law or contract law. The fact that the very core
criteria of liability are formulated broadly speaks for a pragmatic approach to Acts,
cases and other positive formulations of legal rules. This is necessary in order to
apply the broad principles to the concrete and individual cases. As mentioned, the
themes of tort law are kept general so that they can fit every area of life. A good
example is the culpa rule, which is designed so that it can provide guidance in all
kinds of cases, whether the case concerns highly professional technical skills or

21 This system is codified in skl. §§ 4-2 and 4-3.

22 This follows from skl. § 4-2 no 1 b).

23 See eg the important case law on strict liability for dangerous activities, Rt. 1939, 766; Rt. 1948,
719 and Rt. 1983, 1052.
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more simple facts of everyday life, such as a teacher taking sufficient care of pupils
while they perform gymnastics™. The generality of the norms in itself produces
a need for discretion and pragmatic approaches based on the specific, individual
facts of the case in question. As aired by Norwegian scholars, tort law is »the law
of unexpected events«, hence one cannot always make clear rules beforehand™. To
a certain extent the endeavours behind tort law reasoning require rational com-
binations of broad principles, similar cases and special considerations based on
the merits of the case. In the Norwegian, rather pragmatic, tradition of legal rea-
soning and legal method, there are quite good possibilities for such adaptations.
Especial mention is deserved for the tradition of allocating weight to the »real con-
siderations« of the case, an approach that resembles the idea of taking regard of
the nature of the case (»Die Natur der Sache«).

This methodological approach is paired with the mentioned governmental
tradition of not codifying the most important rules. Neither the culpa rule nor the
rule of strict liability is codified and therefore they are based on a set of considera-
tions and principles that must be converted into operative arguments in the con-
crete case at hand. These sets of considerations and principles have emerged from
case law. At the same time, the strategy of the lawmaker is, and has been, that
the development of existing principles is a task for the courts. Roughly estimated,
only half of the material rules are expressed in statutory law. Accordingly, court
practice plays a very important role in the development of tort law rules. A great
number of decisions of the Supreme Court delimit liability and the assessment of
damages. These cases provide the benchmarks for legal reasoning and are highly
respected by lower courts and great attention is always paid when new variations
of legal problems reach the Supreme Court. These factors generate an approach
to legal reasoning within tort law that has much in common with the ideas of a
flexible system, a point which is occasionally made by theorists™.

B. A comprehensive methodological approach

The overall picture is complex, but still possible to comprehend as a coherent sys-
tem. One must bear in mind that the Norwegian private law enactment, as men-
tioned above, has for a long time followed an ideology (or policy) of covering only
parts of the law. At the same time, the courts are well aware of this and therefore

24 B. Askeland, Prinsipp og pragmatisme i erstatningsretten, in: G. Holgersen/K. Kriiger/K. Lille-
holt (eds), Nybrott og odling, Festskrift til Nils Nygaard (2002) 21-34, 23.

25 Askeland in: Holgersen/Kruger/Lilleholt (eds), Festskrift til Nils Nygaard 21-34, 23.

26 See Askeland in: Holgersen/Kriiger/Lilleholt (eds), Festskrift til Nils Nygaard 21-34, 27; S. Koch,
Der Ersatz frustrierter Aufwendungen im norwegischen Recht (2011) 130.
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apt to construct and develop general private law principles to solve cases. In this
way a loose, but functional system is established. Without a doubt there are many
gaps between positive rules that a jurist has to fill as best he or she can. The le-
gal method provides him or her with tools and devices for such an endeavour,
for example, the above-mentioned »real considerations«”. A pragmatic version of
Dworkin’s constructive interpretation may be a way of explaining the approach®.
The Norwegian approach may, in the terms of van Dam, probably be placed some-
where between the German systemised law and the English case-oriented and
more pragmatic law™.

Against this background the jurist will have a good sense of comprehensive-
ness looking at the system. When approaching a case, he or she may therefore be
able to decide how the function should work best in the individual case. He will be
aware that the main purpose of tort law is to compensate the victim, primarily eco-
nomically, whereas other private law institutes must be applied in order to achieve
a disgorgement of profit. In principle, one might say that the Norwegian system
to a large extent features possibilities for reaching a proportionality between the
prerequisite of a legal rule and the effect of the rule. Hence, if there is wrongful-
ness, but not fault, on the part of A, he may be compelled to disgorge instead of
make compensation.

C. The all-or-nothing approach and its exemptions

The all-or-nothing approach is to some extent embedded in the system as one of
few firm points to heed when making a decision. An important reason for the all-
or-nothing approach is the development of the doctrine of causation. This doc-
trine builds upon the theories of John Stuart Mill*°. The influential writer of the
early 2oth century, Fredrik Stang, transformed Mill’s theories of causation into tort
law principles of Norwegian law. In particular the theory of equivalence has gained
importance: a necessary cause, even if it is only a small part of the causal factors,
is a cause of the whole damage - and the tortfeasor is liable for all the loss™. Once
the threshold of being a necessary cause is passed, the tortfeasor behind the cause
is liable in full, though sometimes in solidarity with his fellow tortfeasor. As long
as the causation rules are dominated by this view, there are constraints on the pos-
sibilities of contradicting solutions. The approach is very dominant in respect of

27 See no 2/1 ff.

28 See on Dworkin’s constructive interpretation, eg, R. Dworkin, Law’s Empire (1986) 225 ff.
29 C. van Dam, European Tort Law* (2013) 132 f.

30 J.S. Mill, A System of Logic, London (1898).
31 F. Stang, Skade voldt av flere (1918) 9.
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the »Vorverstdndnis« of tort law jurists, and it is therefore hard to gain acceptance
for radical solutions such as proportional liability™.

The principle of all-or-nothing is, however, attacked by mechanisms that pro-
vide for a reduction of the claim so that the claimant must bear some of the loss
himself. The rule of comparative fault and reduction of the loss on the basis of the
victim’s contribution to the damage is one example (Skadeserstatninsloven [skl.]
§ 5-1). The reduction clause (skl. § 5-2) is also important in this respect (see the
elaboration of this rule in no 2/145 ff below). It should be noted that the reduction
clause is a provision prescribing a certain room for discretion. Such room does
not exist in the uncodified areas of tort law. Hence, the all-or-nothing principle is
often respected and considered decisive.

32 On proportional liability under Norwegian law, see no 2/61 ff below.
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Part 2 The law of damages within the system
of protected rights

I. Introduction

The idea of protected rights is not very explicit in Norwegian law. On a theoretical
level, however, there are ideas about personal integrity and ownership of things
and values. One pictures a sphere of interests that the individual possesses by
virtue of his being a member of society and the legal order. If someone interferes
with this sphere, without a legal basis to do so, compensation may be the sanc-
tion. The mere interference is, however, not enough in itself. The general system
applies: one has to establish pecuniary loss or alternatively a legal basis for com-
pensation for non-pecuniary loss.

As regards personal injuries, compensation systems other than tort are in fact
more important means for protecting the victim’s basic needs. Various compensa-
tion systems, such as insurance agreements or social security benefits, are politi-
cally desired solutions for securing the victim. Within the social democratic way
of thinking, there is clear solidarity between members of the community deeply
embedded in the political culture. Such solidarity may very well - in the terms
of Kaarlo Tuori’s multi-layered system of law — be described as a part of the »deep
structures« of law in the Norwegian community®. In this societal, cultural climate,
security nets of compensation have great legitimacy. There are good compensa-
tion systems for patients (close to strict liability, full compensation), for victims of
crime (compensation with a cap of 40 G - approx € 430,000), for victims of car ac-
cidents (strict liability, full compensation). Most important is, however, the social
security system, which aims at granting victims of certain kinds of severe health
deterioration adequate compensation. The main requisite is that the citizen has
an »illness« (»sykdome«) in the eyes of the law. If so, qualification for further requi-
sites will result in payment of social security benefits. As for social benefits com-
pensating loss of income, the victim is granted as much as 60 % from the social
security system. After the new revision of the system, many citizens will qualify for
compensation equivalent to 66 % of their income. The calculation system is, how-
ever, constructed in a way that leaves the victim with less income in many cases
because the compensation is based on the income of the best three of the five

33 K. Tuori, Critical Legal Positivism (2003) 147 ff. For theoretical purposes this Finnish author
divides the legal systems into three layers; surface layer, a layer of legal culture and the deep
structures of law.
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years preceding the illness or disability constituting the right to benefits*. Still, it
is fair to say that society takes good care of citizens, something that »oils« the sys-
tem®. The current discussions concern which heads of compensation should sup-
plement the social security benefit system™®. In the last few years the discussion
has revolved around whether the victim should be compensated for loss of house-
keeping capacity and, for example, the loss of the ability to bring up children with
special qualities following from the day-to-day relations between parents and chil-
dren. The tort law debate is, on the one hand, elaborated on a level that suits a
highly civilized society. On the other hand, one cannot avoid thinking that some
claims are based on an unhealthy mentality of claiming money for every conceiv-
able situation that is perceived as negative from the victim’s point of view. Still,
there is after all a strong sense of justice at the root of the reasoning in favour of
the claimants. Harm should be compensated as far as possible.

As for the other areas of law related to tort law, the analysis of Germanic law
in Basic Questions I, chapter 2, contains reflections and outlines that are both rel-
evant and valid to tort law, for example, the interplay between tort law and crimi-
nal law or insurance law. Other parts of the set of protective rules mentioned have
especially designed provisions that make up an equivalent to the Germanic sys-
tem presented.

II. Examples of supplementing rules

In addition to the classic tort law rules, there are special rules for special problems.
For example, under Norwegian law there is a codified right to self-defence (see skl.
§ 1-4 second sentence). When a victim is attacked, he may defend himself even at
the expense of the tortfeasor without having to pay damages. The question of excess
has, however, not been discussed within the doctrine. Another example is the set of
special rules on creditor avoidance within an Act of creditor satisfaction. The classic
»actio Pauliana« is codified in »Dekningsloven« (dl.) § 5-9¥. The provision has sev-
eral cumulative and alternative requisites related to the act of the debtor. If he, for
example, in an unacceptable manner pays one selected creditor to the detriment of

34 See the new proposal for a social security law, Proposisjon til stortinget (forslag til lovvedtak)
(Prop.) 150 L (2010-2011).
35 Of course the word »oil« is carefully chosen in this context. The very basis of the smooth Nor-

wegian system is the national prosperity achieved by exploiting the natural resources of oil
underneath the North Sea.

36 A propos, the above-mentioned system of tort law supplementing the public financing of secur-
ing the basic needs of the citizen.

37 Dekningsloven (Creditors’ Security Act, dl.) 8 June 1984 no 59.
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the other creditors and he knows or ought to have known that their financial state
was significantly worsened by the act, the disposition is declared void and the as-
sets must be brought back to the estate of the debtor. The provision in dI. § 5-12 pre-
scribes a reimbursement of the full value of the assets being subject to avoidance,
hence the bankruptcy estate is entitled to claim the loss of the estate covered, pro-
vided that the creditor benefiting acted in bad faith. If the profiting party acted in
good faith, however, the claim is limited to the remaining gained asset of the credi-
tor”. In this way there is a sort of proportionality between the requisites and the
sanctions. In the case that the requisites mentioned are not met, the creditor may
always fall back on the general tort law rules®. Creditor avoidance has historically
been categorized as a claim in tort, and the culpa rule is not abolished only because
a certain provision securing the creditor’s position has been enacted.

As for injunctions there has never actually been a comprehensive doctrine de-
veloped within Norwegian private law. There are, however, fragments of injunc-
tion rules in different areas, such as neighbours’ law or the law of house rental®.
These are provisions prescribing that a party is not entitled to carry out some par-
ticular activity and that he is compelled to respect the other party by omitting to
do what he may desire. This occurs most often as a reflection of the right of the
holder of some kind of property right. There are many such rules within the area
of private law and it will not be of much interest to refer to them all in detail. An
account of the general system may be formulated as follows: the possibility for a
party to obtain an injunction against another party depends on whether there are
economic sanctions available in the area of law. Sometimes the economic sanc-
tions may be converted into an injunction. In addition there are certain proce-
dural rules in the law of execution that will help a party to obtain the same effect
as an injunction. For example: if A sees that B is building an unstable wall in his
garden adjacent to A’s patio, then A may sue B, claiming a »midlertidig forfeyning«
(»temporary injunction«) which means that B has a duty to stop building, other-
wise A may get help from the police to make B heed the injunction*. In an ordi-
nary case for the civil court, a judicial decision may be taken deciding the rights
or duties of a citizen (»fastsettelsesdom«) confirming that B does not have a right
to build the wall by virtue of A’s property rights. The claim for a temporary injunc-
tion revolves on proving that it is more probable than not that A has such a right
that must be respected by B*.

38 See dl. §§ 5-2, 5-8 and 5-11.
39 M.H. Andences, Konkurs (2009) 352.

40 See Grannel (»Act on Neighbour Relationships«) 16 June 1961 no 15 §§ 61, 10 and 11; Husleie-
loven (»Act on House Renting«) 26 March 1999 no 17, chapter 9.

41 See Tvangsfullbyrdelsesloven (»Act on Public Execution«) 26 June 1992 no 86, chapter 13.

42 E. Monsen, Forbud og utbedring ved overtredelse av unnlatelsesplikt, Tidsskrift for Rettsviten-

skap (TfR) (2011) 478-522.
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Thus, if the victim’s property rights are threatened, he may refer to the legal
system for assistance by claiming a »midlertidig forfgyning« - a temporary restric-
tion of the tortfeasor’s act that fulfils the same function as injunctions known to
common law. The main requisite and challenge for the victim is to prove that he
is more likely than not subject to an infringement of his property rights®. If such
a condition is fulfilled, the court will reach a decision that allows the victim to use
the power of the legal system for execution of his rights. This means, for example,
that he may have the assistance of the police in order to retrieve his good or to
stop an activity that amounts to a nuisance*. Afterwards, the claimant may have
to prove his right in court by using the ordinary system of litigation.

III. On the law of unjust enrichment

Under Norwegian law there are no strict boundaries between tort law and unjust
enrichment. Nonetheless, for a long time scholars have recognised that tort law
cannot fulfil the same function as special rules on unjust enrichment. In 1919 the
influential theorist Fredrik Stang already pointed out that tort law was not a legal
basis upon which to claim that a defendant has to pay restitution or a disgorge-
ment following his infringement of the victim’s property right®. Tort law could
not be a legal basis for anything but a payment of compensation for pecuniary
and to a certain extent non-pecuniary loss. These insights were renewed in a more
recent theoretical work by Erik Monsen, where the legal basis for claims of resti-
tution and disgorgement of profit was thoroughly examined*’. Monsen holds that
said claims must be established outside the »paradigm of tort law«*. The law of
unjust enrichment has certain principles that find support in certain statutory
provisions, but nonetheless a clear and broad principle of disgorgement of profit
has not yet been established®.

Although a distinction between tort law and unjust enrichment has been
made by theorists, the Supreme Court has not always respected the distinction.
The Supreme Court sometimes labels claims that are actually about unjust en-
richment as tort claims (see Rt. 1981, 1215, the Trollheimen judgment). An owner
of a flock of reindeers knowingly let the animals graze on another man’s land for
several years. A claim for restitution due to the fact that the former had unlawfully

43 See Tvisteloven (tvl.) 17 June 2005 no 80 § 34-2.
44 TVl § 34-4.
45 Stang, Erstatningsansvar (1927) 384 f.

46 E. Monsen, Berikelseskrav (2007).
47 Monsen, Berikelseskrav 27-30.
48 See on this Monsen, Berikelsekrav 337-421.
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used property for reindeer was labelled a tort claim. At the same time it was clear
that the claim was based on what would be a reasonable payment for the use of
land, not the actual loss on the part of the landowner. The decision gave rise to a
special principle: one who knowingly uses another man’s things or property for
his own purpose should as a general rule pay a reasonable rent for the use.

This is one of several decisions which, together with a series of provisions in
various private law Acts, form the legal basis of restitution for unjust enrichment
within Norwegian law®. Monsen has argued that the many positive decisions and
provisions within Norwegian law constitute bases for general principles of the
kind mentioned above in connection with the reindeer case. Another such princi-
ple is related to the copying of products for sale: Monsen maintains that one who
copies another man’s work should pay disgorgement of the profit he has gained
by doing so.

The overall impression is that the question of restitution is not really a threat
to tort law rules or vice versa. The fact (and the recognition of the fact) that claims
are motivated and assessed in different ways seems very clear to lawyers and aca-
demics working in this field of law™.

Interference with other citizens’ rights and property may amount to a tort,
hence the victim is in a position to claim recovery of his loss. Sometimes the in-
terference leads to a profit for the interferer, typically when someone uses another
man’s work of art or idea. The important question is whether in such cases there
is a legal basis for claiming disgorgement of profit. It is important to note that
the assessment of damages in tort law does not allow for such claims. The solu-
tion may, however, be acceptable based on some special provisions on the pro-
tection of property in various situations®. Monsen argues that a general princi-
ple should be recognised that prescribes disgorgement of profit for anyone who
exploits other people’s work or property in order to gain profit”. To date the Su-
preme Court has been rather reserved and there are no traces of such a develop-
ment within the court practice.

49 An important rule is Lov om hendelege eigedomshgve (»Act on Coincidental Ownership«)
10 April 1969 no 17 § 15, prescribing that one who knowingly profits from using another man’s
property must pay the profit to the owner.

50 The distinctions of functions, legal bases and assessment rules are presented and discussed in
a comprehensive manner in the above-mentioned thesis by Monsen, Berikelseskrav.

51 See eg Lov om hendelege eigedomshgve § 15, Sameieloven § 9 and Selskapsloven § 2-23.

52 Monsen, Berikelseskrav 339 ff.
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IV. On the coherence problem addressed in
Basic Questions I

The concerns raised by Koziol in Basic Questions I that the system be coherent and
that the various principles and rules are not used for purposes or functions other
than those initially intended, are also important to Norwegian law. The sense of
order, the need for sound distinctions and caution in the application of various
sanctions is an issue of justice for citizens. The academic approach to tort law
should be conscious of the role tort law plays in the interplay of rules protecting
property rights and other rights of citizens. As for Norwegian law, the somewhat
pragmatic approach as well as the historical development of tort law, however,
leaves a different picture of the system than the Germanic survey. To a certain ex-
tent tort law serves both as an origin of other remedies and as a sort of security
net - a guarantee for a possibility to reach reasonable solutions in concrete cases.
There has not been any articulated fear that the solutions based on other sets of
rules contradict or undermine tort law. Perhaps one of the reasons is the meth-
odological approach of Norwegian private law. Although the government at one
point in time had ambitions regarding a book of civil law, these have never been
carried out. Only fragments of positive law have been enacted at various times
and with no actual comprehensive approach. Hence, the ideas of coherence and
comprehensiveness have been left to judges, to some extent guided by a few well
known books on private law. This approach has left tort law as a sort of back-
ground law, a set of principles that may amend any kind of deficits within other
areas of law™. Part of the reason for this is that, according to the historical view of
private law, contract and tort were the two possible geneses of money claims®. A
well-educated jurist, who knows his private law, will have the possibility to adjust
prerequisites and effects in an intelligent and proportionate manner. If a case con-
cerns the exploitation of another’s commodity without paying an appropriate fee,
the open rules on unjust enrichment make it possible for the commodity owner
to claim the payment of the gain he made, regardless of whether he has suffered
a loss that will qualify according to tort law principles. Appropriate solutions are
also available for vindication (rei vindicatio) and regarding preventive expenses.
The approach seems to function well as far as the development of private law
is concerned. The drawback is of course that the rather free and unchained ap-
proach to such questions sometimes features a lack of foreseeability. On the other
hand, the system provides for a possibility to produce tailored decisions. Jurists in
general do not misuse tort law, rather they apply it as a tool for fair and just deci-
sions. The jurist will, for example, know that criminal law will take care of preven-

53 See the notes on a comprehensive methodological approach in no 2/15 f above.
54 P. Augdahl, Den norske obligasjonsretts almindelige dels (1978) 2.
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tive aims and that there are rules of self-defence embedded in the tort law rules®.
In the uncodified private law principles there is a clear principle of res vindicatio.
Thus, there are good possibilities to achieve just results without twisting or bend-
ing the tort law rules. Koziol’s other concern is that the idea of compensating the
damage and nothing more is deviated from in favour of punitive damages, which
may go beyond the purposes and functions of tort law. An important point is that
public law should have the task of performing penal functions, whereas tort law
should not be overburdened with such a task. As for Norwegian law, this does not
seem to be an immediate threat. The limits set by the requisite of pecuniary loss
are almost never transgressed, although scholars in recent years have advocated a
more instrumental approach to tort law, advising that monetary sanctions should
be imposed in order to achieve various preventive effects®*. An assessment along
these lines is advocated in theoretical works concerning unjust enrichment and
infringements of intellectual property rights”. The Supreme Court has, however,
never assessed damages in tort law cases in a manner which includes punitive
damages or otherwise resorted to a purely discretionary approach.

55 See skl. § 1-4.

56 See O.A. Rognstad/A. Stenvik, Hvor mye er immaterialretten verd? in: K.S. Bull/V. Hagstrem/S.
Tjomsland (eds), Festskrift til Peter Ledrup (2002) 512-548 and E. Monsen, Rekkevidden av er-
statningsvern for tap og ulempe som folge av formuesskade, Jussens venner (2010) 1-68.

57 See especially Monsen, Berikelseskrav 303-329.
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The main purpose of tort law is to provide for a system that compensates the vic-
tim. The so-called »idea of reparation«is perceived as profound and is represented
in many aspects of tort law rules. One important such expression of the idea is the
principle of »compensation in full«. The victim should economically be restored
to the position that he would have enjoyed had the damage not occurred. There
has been a certain disbelief in the idea of prevention within Scandinavian law®.
A variation of this attitude is the idea that there are mechanisms other than the
threat of monetary sanctions that motivate people to not injure others®. Lead-
ing scholars have simply not believed that the fear of an economic sanction can
motivate private citizens to act carefully. The opinion has rather been that the
private citizen will try not to harm his fellow citizen for other, more altruistic and
ethical reasons. Hence the predominant view has been that the tort law rules will
not have any preventive effect in themselves™. This stance has been paired with
an almost similarly outspoken confidence in insurance-based solutions®. The lat-
ter has also been developed in an environment dominated by high ambitions for
providing welfare for citizens. A symptom of this way of thinking is that the social
security funds - as mentioned above - can no longer file a recourse action against
the tortfeasor for social benefits that actually cover the damage caused by the tort-
feasor®.

Alongside the views mentioned, there has also been a belief in ideas of »eco-
nomic prevention, especially concerning the organisation of security systems in
business activities. It is held that, if factory and other business owners are held
liable for the damage they cause, they will implement security measures, hence
a preventive effect is the result. At this point, the ideas of prevention are to a cer-
tain extent influenced by law and economics®. The insights of law and econom-
ics have otherwise played a rather modest role in the realm of tort law thinking.

58 See especially F Bladini, Preventionstanken i den skadestandsrittsliga utvecklingen, in: B.
Dufwa et al (eds), Vianbok till Erland Strémbeck (1996) 55-64.

59 P, Lodrup, Laerebok i erstatningsrett (2009) 113.

60 See Lodrup, Lerebok i erstatningsrett 112-115.

61 These ideas emerged in the fifties; see an important work of the Swedish researcher Ivar
Strahl, the public investigation SOU 1950: 16 Férberedande utredning angdande lagstiftning pa
skadestandsrittens omrdde. The work has influenced later development in Sweden and Scan-
dinavia, see on this J. Heliner/M. Radetzki, Skadestandsriitt (2006) 49 f.

62 Previously there was a legal basis for such recourse action, but this was removed by an Act
passed in 1970; see Om lov om endringer I lov om folketrygd, 19 June 1970 no 67.
63 Lodrup, Leerebok i erstatningsrett 116-119.
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Only a few scholars have addressed such issues, and there are very few compre-
hensive works on the subject within tort law®. The prevailing view seems to be
that law and economics operates with too many simple and general presupposi-
tions and that the rationality of law and economics does not capture the moral
questions that are inherent in tort law. Still, in certain areas the insights of eco-
nomics can no doubt be helpful; however, not as a replacement for tort law but
only as a supplement to tort law reasoning. The notion of continuation of a right
(»Rechtsfortsetzungsgedanke«) has no accurate or immediate equivalent within
Norwegian law.

64 See E. Stavang, Naborettens forurensningssansvar (1999) and T-L. Wilhelmsen, Arsakssporsmal
i erstatningsretten (2012).
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Part 4 The area between tort and breach of an
obligation

The boundaries between claims in contract and in tort are quite unclear. There
have historically been attempts to clarify the difference, but modern theorists
seem to maintain that the difference is not so important®. The distinction may
also be of minor importance because the claimant anyway may choose whether he
wants to build his monetary claim on a contractual or delictual basis. The claim-
ant will sometimes choose to base his claim on both, for example, principally in
contract and subsidiarily on the law of torts.

In some contractual areas there is a tradition that claims are based on delict,
typically personal injuries which occurred during the performance of a contrac-
tual duty. On other occasions the fact that the claimant has a contract serves as
an additional argument, among others, to decide the case on a delictual basis®.
This is particularly evident in cases of employers’ liability. The fact that there is a
contract between the employer and the claimant is relevant to the judgement con-
cerning how far the scope of liability reaches”. On this point there is also room
for tailored decisions, where the special merits of the case may be thoroughly ex-
amined.

The categorisation of constellations in the interim area is interesting from a
scholarly point of view. There have not been any attempts at corresponding sys-
temisation within the Norwegian and Scandinavian doctrinal literature. The prob-
lems of the interim areas seem rather to be addressed only where the existence
of the contractual elements is relevant in a concrete context. At the same time
there are interesting academic works that challenge the interim areas. According
to Norwegian law, a potential contractual party who causes a loss to his possible
future contractual partner is liable in tort, still with an eye to the special impact of
the possible contract®. The responsibility for auxiliaries may be affected by neigh-
bour relationships between the principal and the victim. Hence elements of a sort

65 See eg E. Hjelmeng, Revisors erstatningsansvar (2007) 18-22 and V. Ulfbeck, Erstatningsretslige
greenseomrader. Profesjonsansvar og produktansvar (2004) XIIIL.

66 See eg Nygaard, Skade og ansvar (2007) 186; the contract between the tortfeasor and the victim
speaks for liability on the basis of the culpa rule.

67 This point was put to the fore quite recently by M. Strandberg, see idem, Arbeidsgiveransvar for

forsettlige skadeforvoldelser, Jussens venner (2012) 33-67, 56 ff. See also B. Askeland, Erstatnings-
rettslig identifikasjon [Identification within tort law] (2002) 77 f.
68 See eg L. Simonsen, Prekontraktuelt ansvar [Pre-contractual liability] (1997).
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of contractual relationship between two neighbours are relevant to the question
of vicarious liability.”®

Norwegian doctrine seems to have an open approach to the interim areas.
There is a danger that the relevant perspective of a case is not taken into account
because the court focuses on one of the approaches. An example is that court de-
cisions on employers’ liability have been criticised for not paying attention to the
contract involved™.

A crude outline of the difference between claims in delict and claims in con-
tract may be given thus: liability in contract is stricter, often operating with culpa
with a reversed burden of proof or strict liability - or most often something close
to strict liability”". At the same time there is liability for fault in the case of auxilia-
ries in their performance of a contract, whereas there is no liability for the faults of
an independent contractor. Lastly, it is in general easier to obtain compensation
for pure economic loss in contract than in delict. There is a well settled doctrine
on compensation for loss of profit, and such compensation also has a legal basis
in sales law, which forms a sort of model law for many contractual relationships”™.

69 Rettens gang (RG) 1993, 740, see also Askeland, Erstatningrettslig identifikasjon (2002) 170 f.

70 See eg K. Kriiger, Norsk Kontraktsrett (1989) 208 and 793 and V. Hagstrom, Utstrekningen av ar-
beidsgiveransvaret ved straffbar skadeforvoldelse (2008) - Hoyesteretts dom 28. mai 2008, Nytt
i privatretten no 4 (2008) 5-7.

71 See eg the liability clauses in many acts concerning special contracts, such as Handverker-
tjenesteloven 16 June 1989 no 63 § 28 and Vegfraktavtaleloven 20 December 1974 no 68 § 28.

72 See Kjopsloven 13 May 1988 no 27 § 67.
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I. The basic criteria related to damage
A. Introduction

The basic criteria for a compensation claim under Norwegian law are quite similar
to the Austrian criteria; however, they are not very clearly embedded in statutory
legislation. The criteria are above all based on long-standing and consistent court
practice. The main criteria are that there has to be damage »relevant to tort law,
that there must be a ground for liability and that there has to be a causal link be-
tween the factual act or condition that constituted a ground for liability and the
damage.

B. The concept of damage

The notion of damage relevant to tort law is really a phrase that refers to a set of
normative, value-based guidelines upon which incidents or changes in the vic-
tim’s position qualify for compensation. For several reasons the boundaries of the
concept of damage within Norwegian law are not very clear. For a Norwegian law-
yer reading the theoretical works of Germanic literature, it is noteworthy how poor
the Norwegian law is on exactly this point. The standard text books have only ad-
dressed the questions in a superficial way, leaning on older theoretical works pro-
duced for another time and other societal and cultural conditions. However, some
of the problems have been addressed in recent years, although there is a certain
lack of comprehensiveness in the approach?™.

The concept of damage and the more detailed criteria for compensable dam-
age follow lines resembling those put forward in Koziol’s account (in Basic Ques-
tions I) of damage in Austrian law, however with a more crude and open, and also
somewhat loose approach. A starting point is that the victim must have suffered
some kind of »realskade«, directly translated this means »real damage« The con-
cept is defined as a »negative effect«’*. If this effect is loss of money or a negative

73 E. Stavang, Erstatningrettslig analyse (2007); E. Monsen, Om rekkevidden av erstatning for tap
og ulempe som folge av formuesskade, Jussens venner (2010) 1-68; B. Askeland, Erstatning for
preventive utgifter, TfR (2010) 1-72; B. Thorson, Ren formuesskade (2011); Koch, Der Ersatz frus-
trierter Aufwendungen.

74 Nygaard, Skade og ansvar 59.
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effect upon a property that may be assessed in money, there is a pecuniary loss;
hence there is no doubt of relevance and compensability. The same is true for ex-
penses caused as a result of the acts of the alleged tortfeasor.

Doctrinal problems and difficulties for case law begin to emerge whenever
there is a kind of negative effect that is difficult to measure in money. Borderline
cases are, for example, the shooting of wild geese, so that the government had to
release new geese into the environment (RG 1979, 715) or loss of use”. The ques-
tion of whether the damage is calculable may or may not be of importance in bor-
derline cases. There are no clear rules on this point.

In some areas the Supreme Court has, however, established a quite consist-
ent practice, to a certain extent guided by the decisions of the European Court of
Human Rights. The provision in skl. § 3-6 is a legal basis for compensating the in-
fringement of the private life of a victim. Recently there has been a series of cases
regarding press coverage of private situations, such as the wedding of a pop star
and an actress that took place on a little island on the coast, where paparazzi pho-
tographers uninvitedly took pictures of the ceremony’, and the case of two reality
stars who became a couple in a 24-hour filmed house (Big Brother) but later broke
up, claiming that this was not a matter of public concern”. The reasoning in these
cases follows the arguments of the Caroline von Hannover case in the ECtHR. In
the first case the press was acquitted, whereas the reality stars received compensa-
tion of NOK 50,000 (€ 6,000).

C. A»rvalue based« (»normative«) delimitation of the concept
of damage

Even if it is possible to calculate the damage, there may be other problems relating
to the qualification of the negative effect. The normative approach to this kind of
problem is well illustrated in the case of the failed sterilisation of a woman who
subsequently gave birth to a child whom she initially did not want to have (Rt.
1999, 209). The Supreme Court simply stated that the question of compensating
the expenses of raising a child was normative and value-based. In consideration of
the child, the parents themselves and of society, the Court found it best that such
expenditure should not be compensated - the birth of a healthy child should not
be regarded as damage relevant to tort law.”® The solution may be worth support-

75 See an elaboration of this problem in Stavang, Erstatningsrettslig analyse 101-158.

76 Rt. 2007, 687. The case is referred to in B. Askeland, Norway, in: H. Koziol/B.C. Steininger (eds),
European Tort Law 2007 (2008) 441 f.

77 Rt. 2008, 1089.

78 This view has been upheld in a new, similar case, Rt. 2013, 1689. The judges were, however, di-
vided, 3-2.
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ing, but the reasoning is not very clear or principled. Still, the case shows that that
what is a negative effect must be decided on the basis of what society in general
would regard as negative.

The normative and sometimes pragmatic approach to profound principles
makes it easy to reach a sound result, and Norwegian courts therefore seldom
need to apply complicated constructive arguments in order to fit the case into
existing categories. Perhaps this is why - in the case of wrongful birth - the idea
of reducing damages due to benefits received has not been aired. In addition, un-
der Norwegian law, the principle of »compensatio lucri cum damno« has been
perceived as exclusively regulating pecuniary loss. The transfer of the thought to
non-pecuniary loss would, however, be understandable to the Norwegian debate
and may easily be presented as a supplementing argument to the existing solution
of no recoverable loss. In fact, the idea that having a child is a positive event, and
hence should be regarded as some kind of advantage in the eyes of the law, is al-
ready expressed in the Norwegian debate on the subject, however not with a link
to »compensatio lucri cum damno«”,

The idea of compensation for frustrated family planning would, however,
have no solid ground in Norwegian law. Such frustrated expectations are neither a
pecuniary loss nor an infringement that has a legal basis in statutory law. Hence,
there would not be any legal basis for compensation. Even though the concept of
damage and the boundaries of compensable loss have been discussed lately, there
is probably no room for compensation on the mere grounds of interference with
family planning choices.

D. Non-pecuniary loss at the border of the concept of damage

For a long time it was taken for granted that only pecuniary loss should be com-
pensated unless there is a statutory basis for compensating non-pecuniary loss™.
In recent years this doctrine has been challenged on varied lines of reasoning.
Several scholars have suggested that compensation should be awarded based on
principles of reasonableness, although they have failed to produce any coherent
or principled guidelines in order to assess what does and what does not qualify for
compensation®. When such claims are brought, the traditional concept of dam-
age is challenged.

79 See eg A. Kjonstad, Erstatningsretten i utvikling (2003) 388.

80 See E Stang, Erstatningsansvar (1927) 361 f and J. @vergaard, Norsk erstatningsrett (1951) 285.

81 See eg Stenvik/Rognstad in: Bull/Hagstrem/Tjomsland (eds), Festskrift til Peter Lodrup (2002)
512-548.
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There are several cases concerning expenses incurred in order to diminish the
negative consequences of damage to a non-pecuniary interest or value: a woman
was awarded damages as compensation for rental car expenses she incurred to en-
able her to have her holiday with her family as planned™®. In this case, the Supreme
Court acknowledged that the value of having a holiday was not a pecuniary inter-
est per se. Still, they argued that deprivation of the possibility to have a holiday as
planned might amount to a compensable damage.

On the other hand, property owners who wanted to build a wall to protect
themselves and their property against noise from a motorway were not awarded
any compensation for the expenses they incurred®. Although there was damage
to a physical thing (the car) in the first case and only reduced enjoyment of a
property in the second case (because of the noise), it is hard to draw the line be-
tween values that are protected by tort law and those not protected. The Supreme
Court may have stated the law too broadly when it held that any expense incurred
in order to repair or prohibit damage is to be compensated™. In fact the decision
rests on very concrete arguments or fragments of theories that are internationally
known as the doctrines of commercialisation and frustration (Frustrationslehre).
The advantage of this state of law is that one will be able to reach a sound result in
the concrete case at hand. On the other hand; such an approach leaves little fore-
seeability in this field of law.

The Norwegian doctrine has not yet found any good solution to the problem
of the boundary between pecuniary and non-pecuniary loss. The closest to a crite-
rion is the idea that values that are supported by most members of society should
be protected by a tort law based sanction — compensation to the victim. In my
opinion such an approach seems somewhat simple and based on discretion. The
question ought to be investigated by a law committee with the task of rethinking
the concept of damage in the light of modern developments.

E. Special remarks on non-pecuniary damage

Since there has never actually been any legal basis for punitive damages under
Norwegian law, one may look for elements of such a remedy in areas where the
legal basis of compensation allows punitive elements to be taken into account.
At this point, the legal basis of non-pecuniary loss comes to the fore. There is a
special legal basis for compensating non-pecuniary damage under Norwegian law
(see skl. § 3-5). This provision reads that pain and suffering caused by gross neg-

82 Rt. 1992, 1469.
83 Rt. 1980, 389.
84 Rt. 1996, 1472.
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ligence or intent may be compensated by an amount assessed at the discretion of
the court. The Supreme Court has, however, established a consistent practice on
the most common types of injuries, such as homicide and rape and various vio-
lent infringements of physical integrity. In such cases awards are to some extent
standardised by the court practice®.

Historically, an important reason for compensating non-pecuniary loss was
the penal effect of economic sanctions®. An interesting development of recent
years is that the Supreme Court has expressly moved the focus of attention from
the original penal function to a more outspoken aim of compensating the victim®’.
The idea of actually compensating a bad experience, fear, pains or bereavement by
money has come more to the fore. In past decades the recognition that some nega-
tive effects are impossible to compensate and to measure by economic standards
constrained the willingness to compensate. In many decisions from the last years,
one can, however, observe a tendency to compensate for the negative non-pecuni-
ary effects by monetary awards. A consequence of this change of view is that the
awards have risen substantially. A peak seems to have been reached in a recent
case, where a person was shot twice in his torso and became severely disabled for
the rest of his life with continuous pain. The award solely for non-pecuniary loss
was € 70,000, an amount which clearly exceeds earlier levels®™.

The picture is, however, blurred by the fact that the Supreme Court has a
methodological principle of using the level of penalties within criminal law as a
guideline for awards. The level of penalties has increased substantially over the
last years mainly due to preventive aims. The level of penalty - the length of the
criminal punishment - is a parameter for the discretionary assessment of com-
pensation for non-pecuniary loss. This fact means that the gravity of the act in-
directly has a great impact on the amount of the award, apparently in a way that
resembles the idea of punitive damages.

In this area of law, the many compensation cases brought by young people
who were injured in the Utgya massacre in 2011 have had an influence. The of-
fice administering the Victims of Crime Compensation Scheme was overruled by
an appeal to the Board of Compensation for Victims of Crime (»Voldsoffererstat-
ningsnemnda«). The Board granted the victims higher awards than previous prac-
tice suggested, by reference to the very special circumstances of the violent acts
(the great fear and the horrific experiences). This was probably a wise decision.

85 The latest adjustment of this practice is found in Rt. 2010, 1203 (€ 25,000 for homicide) and
Rt. 2011, 743 (€ 18,500 for rape).

86 See about the background B. Askeland, Punitive Damages in Scandinavia, in: H. Koziol/
V. Wilcox (eds), Punitive Damages: Common Law and Civil Law Perspectives (2009) 116f.

87 See the cases Rt. 2005, 104; Rt. 2011, 769 and Rt. 2012, 1773. See also V. Hagstrom/A. Stenvik,
Erstatningsrett (2015) 522f.

88 See the case Rt. 2012, 1773.
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The effect is, however, that the general level of awards will increase. The Supreme
Court has in other cases looked to the practice of the Board™. It is therefore likely
that the Utgya decisions will eventually have an impact on the Supreme Court
practice.

F.  Future perspectives

In my opinion there is a certain logic to the fact that non-pecuniary damage is bet-
ter compensated now than previously was the case. As the level of civilisation and
welfare has increased within western culture, citizens have greater expectations
as regards a good and comfortable life. And as opposed to the attitude of earlier
times, a citizen of a welfare-based legal order will, to some extent, take the fulfil-
ment of a good life for granted. A reflection of this development is a demand for
compensation for any frustration of the expected good life. Of course this demand
will also comprise non-pecuniary damage. A victim may find it very hard to grasp
why he should put up with devastating acts or great pain with no or only symbolic
compensation. A consequence of this development is that a higher level of com-
pensation than before is, in the eyes of the population and the law-making insti-
tutions, legitimate.

The same effect may partly explain the quest for a new head of damage within
Norwegian law. The law committee preparing the new draft on standardised per-
sonal injury awards was, practically formulated, instructed by the government to
suggest a provision on compensation for pain (Smerteerstatning) using Danish law
as a model. It has for some time been a debatable point in Norwegian tort law
that an uncompensated victim must tolerate being ill or suffering pain in cases
where the tortfeasor only acted with negligence or where there is strict liability.
The suggested new provision in the 2011 Draft is that a victim should be awarded
a daily compensation amount for pain or sickness of 0.007 G (approx € 75) for the
first week, and thereafter 0.0025 G (approx € 27). The total compensation for pain
should not exceed 1 G (approx € 10,750).

By way of these legal bases for compensation of non-pecuniary loss, there
is probably no great pressure on Norwegian law to develop punitive damages
through court practice, at least when it comes to tort law. The system of not grant-
ing compensation for non-pecuniary loss without a statutory legal basis seems to
be strong and to meet the challenges of new times and new ideas. An element of
punitive damages is more likely to be implemented in the law of unjust enrich-
ment. It is unsatisfying that a person may exploit another man’s work without his

89 See Rt. 2011, 743.
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consent without paying more than the fee that he would have had to pay in a law-
ful agreement. There should be a punishment for breaking the rules and infring-
ing another man’s property rights®.

II. Causation

A. Introduction

The Norwegian doctrine is based upon a »bifurcated approach« which is compa-
rable to the system both in Germanic law and in common law®. Firstly factual
causation must be proved. Here the courts rely on the »but-for test«, more com-
monly known as the »conditio sine qua non test«. The second step is to elimi-
nate causes that have passed the but-for test but are so unsubstantial that they do
not naturally constitute liability on the part of the tortfeasor. This is a normative
qualification of the cause, which is sometimes hard to distinguish from the test
of whether or not the cause is adequate. If the situation concerns a cause of mi-
nor importance in the whole picture of causes, the elimination of unsubstantial
causes is the chosen procedure. If the question turns on a series of events follow-
ing from the tortious act, for example, in »cable cases« (cases where electric cables
have been destroyed, leaving many users of electricity without electric power), the
courts are more apt to approach the question in terms of adequacy®. Textbooks
often deal with the substantial test in connection with factual causation, and ad-
equacy more distinctly as a normative limitation of liability. This is quite odd, be-
cause both the substantiality test and the adequacy test are based on strictly nor-
mative evaluations. Tradition, however, seems hard to alter.

B. Alternative causes

As regards alternative causes, the traditional doctrine has emphasised that a duty
to compensate only exists where causation is proved more likely than not. The
question is illustrated by an example of two men who pushed stones from a road
and into a valley where a horse was grazing. If it is impossible to prove which of
the two stones killed the horse, neither of the men will be liable. In modern theory,

90 Erik Monsen has argued eagerly for such a solution, see idem, Berikelseskrav (2007) 303 ff.

91 The expression »bifurcated approach«is used by Anglo-American scholars, see eg H. L. A. Hart/
T. Honoré, Causation in the Law (1989) 88-94; A. Becht/F. Miller, The Test of Factual Causation in
Negligence and in Strict Liability (1961) 2—7.

92 See Rt. 1973, 1268.
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this solution is found to be less than satisfactory, and other solutions have been
suggested. Nygaard points to the ethical blameworthiness of pushing rocks into
the valley, and claims that solidary liability therefore is the best solution®. This
approach resembles or is consistent with Bydlinski’s view presented in Basic Ques-
tions I, no 5/79: because there is no proven causation, one may only deem the ac-
tor liable provided that there are strong arguments attached to other requisites,
for example, the existence of blameworthiness. Recent theoretical comments
have supported the solution presented in PEL Liab Dam®; solidary liability with
a reversed burden of proof®. This solution is in fact also prescribed in the Pollu-
tion Act § 56°: whenever a potential tortfeasor may have caused the pollution, he
is solidarily liable with other potential tortfeasors unless he proves that he was not
the cause of the pollution. The fact that this solution is chosen in the area of en-
vironmental law and not elsewhere probably has to do with the fact that the aim
of protecting the environment has a strong political standing in Norway. The fact
that there is a statutory provision prescribing this solution makes it conceivable
or even probable that this solution may also be chosen in other fields. This would,
however, be a dynamic interpretation of the general tort law rules and principles
as they stand today.

A variation of alternative causation is the hunters’ case; three hunters shoot
at the same time. An innocent person is hit by one of the bullets; it is, however,
uncertain which of the three bullets actually caused the damage. According to the
general rule, there is no liability here, because it is not more likely than not that
any individual hunter caused the damage. There are, however, indications that the
courts will attach weight to the fact that all three shooters are involved in a danger-
ous operation. Two prominent scholars would follow this line of reasoning at least
where there are two shooters”.

C. On proportional liability

The suggestions related to proportional liability would probably not be applied
in Norwegian courts.”” The solution and the way of thinking are alien to current

93 Nygaard, Skade og ansvar 346.

94 Draft Common Frame of Reference (DCFR) Book VI: Non-Contractual Liability Arising out of
Damage Caused to Another (2009).

95 A. Stenvik, Erstatningsrettens internasjonalisering, TfE (2005) 33-61, 54.

96 Forurensningsloven 13 March 1981 no 6.

97 See Nygaard, Skade og ansvar 346 and P. Lodrup (with the contribution of M. Kjelland), Leerebok
i erstatningsrett (2009) 343.

98 See the description of the Norwegian stance on proportional liability in I. Gilead/M. Green/B.A.
Koch (eds), Proportional Liability, Analytical and Comparative Perspectives (2013) 249 f.
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tort law. The ideas have not gained any support from contemporary scholars®.
However, a law committee has applied this way of thinking and the special ra-
tionale in the course of setting up a new scheme for standardised personal injury
awards. The committee has introduced lump-sum compensation for injured chil-
dren, stipulating average personal loss of income from work after school and in
holidays. Statistics are referred to in order to find out how many young people of
a certain year of birth would get a part-time job and how much they would earn.
When the standardised personal injury award is based on such factors, the logic
really is that the size of the standardised award is based upon the degree of prob-
ability of a loss'™. At the same time it is not actually proportional liability in the
ordinary sense of the concept, which revolves around probability of causation, not
probability of suffering a loss. Still, the rationale is the same: for the individual
victim, his or her award is decided by the generally assumed probability that this
child would be among those getting a part-time job when it reached an age be-
tween 13 and 20 years old.

A possible inference from this is that the idea of proportional liability broadly
understood may in some of its facets be well suited for standardising awards. Once
one leaves the concept of full compensation and replaces it with a crude stand-
ardised award based on different calculations and normative factors, it would be
sensible to use statistics as a basis for assumptions on probability of outcomes.
Subsequently, one may attach weight to the probability as a basis for the award.
One may also see the approach as a variation of loss of a chance: the victim would
have had a chance to get a part-time job had he not been injured. Now he instead
gets compensation that reflects this chance.

The concept of loss of a chance is hardly developed within Norwegian tort law.
Only one theorist, Strandberg, has analysed the problem thoroughly’. He only
finds traces of similar ways of thinking within Norwegian law. For the time being
there is no authoritative legal basis for claiming damages for loss of a chance un-
der Norwegian tort law.

D. Cumulative causes

As for cumulative causes (Basic Questions I, no 5/111 f), the solution of solidary lia-
bility is quite clear due to an old case, Vestfos, Rt. 1931, 1096. Two factories (A and B)

99 See eg Nygaard, Skade og ansvar 326 and B. Askeland, Tapsfordeling og regress (2006) 267.

100 See NOU 2011: 16 Standardisert personskadeerstatning 206-208.

101 See M. Strandberg, Skadelidtes hypotetiske inntekt (2005) 105-113. See also the report by
B. Askeland in: H. Koziol/B. Winiger/B.A. Koch/R. Zimmermann (eds), Digest of European Tort
Law I: Essential Cases on Natural Causation (2007) 579.
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and a commune (C) were all polluting a river, poisoning drinking water for the lo-
cal inhabitants living by the river. When sued, one of the factories (A) maintained
that the pollution from the factory was not a cause of the damage because the river
would have been polluted by the other polluters (B and C) even if A had stopped
polluting. The Supreme Court dismissed the argument by stating that the fact that
other polluters were also involved could not exonerate A. Hence A was responsible.
The other polluters were not sued, but they would probably be equally responsible
had they been sued. Solidary liability would be logically consistent with the out-
come of the case.

It is interesting that the judge’s reasoning did not really depart from the rule
of conditio sine qua non. The main motivation for deciding solidary liability was
the idea that otherwise all the three possible causes might have to be exonerated,
a point that is articulately expressed in the wording of the decision. Suppose that
both of the factories had stopped polluting, the commune would have continued
polluting and as such been the sole cause of the pollution. Based on this line of
reasoning, it is somewhat unclear how far the decision reaches. But even though it
does not directly solve the classical concept of cumulative causation, it is a strong
argument in support of solidary liability when cumulative causes are concerned.
Partly because of the 1931 decision, the theory on the subject distinguishes be-
tween reversible and irreversible damage'™.

Nygaard solves the problem by using a theory of causation that departs from
the doctrine of conditio sine qua non. His theory prescribes three requisites for
causation: the alleged causal factor must have been present, it must have had the
potential to produce the harmful result, and this potential must have been real-
ised. By this test Nygaard accords weight to what really happened instead of a hy-
pothetical inference of what might have happened had the causal factor not been
present'®. In the Vestfos case the test would provide for an inference of causation
both on the part of the factory and the commune.

The special reasoning in the Vestfos case, may, however, not be applied to
cases of superseding causes, the classic example being when an alleged tortfea-
sor shoots a horse after it has been fatally hit by a car. If the horse is already dead,
there is no liability on the part of the shooter. A more complicated example is that
A shoots to kill B at a point in time where B has already been poisoned by C and
is doomed to die within a few hours anyway. For a long time there has been a de-
bate on how this problem should be solved'**. Nygaard holds that both tortfeasors

102 Nygaard, Skade og ansvar 334.

103 The test has many similarities with the NESS test, as presented by R. Wright, see eg idem, Once
More into the Bramble Bush: Duty, Causal Contribution, and the Extent of Legal Responsibil-
ity, 54 Vanderbilt Law Review 1071-1077. The theoretical ideas are, however, developed com-
pletely independently and without knowledge of Wright’s works.

104 See eg J. Andences, Konkurrerende kausalitet, TfR (1941) 258-268.
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should be liable. He refers to his theory of putting weight on which causes were in
fact active and thereby realized their potential: both causes did in fact at one point
actively have an impact on the victim with the potential to lead to his death'®. De
lege lata probably the Vestfos case, and the tradition of solidary liability in cases
where two or several tortfeasors are involved, will serve as supporting arguments
for deeming both tortfeasors liable.

E. Superseding causes

Problems of superseding causes have been discussed for a long time under Nor-
wegian law, and it seems that these have now been settled. If the first causer has
caused a finalized non-reversible damage, he will, however, be responsible in full
for the entire damage. The second causer will not be liable at all**. The textbook
example is that the first causer shoots a horse which dies. A variation of the prob-
lem is that A poisons B so that he eventually will die, but C shoots B fatally before
the poison has killed him. In this scenario most theorists hold that both A and C
are liable”.

A principle of superseding causes is also applied when assessing personal in-
jury awards. A tortfeasor is only liable for loss of income (or other heads of dam-
ages) as far as the income would have been gained in the normal course of events.
If the victim, for example, had a disposition to being ill and would not have worked
after the age of forty, the tortfeasor should only pay relevant damages for the time
period until the age of forty'”.

F.  On causation in joined acts

A case where A has a lookout role while B and C break into a store causing damage
raises special issues within Norwegian tort law. If nobody comes around, the con-
duct of the guard (A) is not a conditio sine qua non for the damaging act. Still, he
may be liable. Doctrine has traditionally suggested two solutions to the problem:
firstly, the guard may psychologically have influenced B and C, inducing them to
perform the damage, strengthening their intent'®. In this way scholars have tried
to construct a situation where the conduct of alleged tortfeasor A is a conditio sine

105 Nygaard, Skade og ansvar (2007) 335.

106 See Nygaard, Skade og ansvar 334.

107 See Nygaard, Skade og ansvar 335 with references to other theorists.

108 The principle of »time limitation«in this respect has been thoroughly developed by M. Kjelland,
Seerlig sérbarhet i personskadeerstatningsretten (2008) 283-350.

109 Stang, Skade voldt av flere (1918) 48-52.
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qua non after all. Secondly, other scholars and court practice later suggested that
A may be held liable in spite of the fact that the alleged tortfeasor’s conduct does
not qualify as a conditio sine qua non. Such an inference may be based upon a no-
tion of »common act«, a concept which builds on ideas of attributing the acts of
A to B on the basis of their common goal or respective role in a greater operation
with a certain intended outcome™. The famous NOKAS case highlights this rea-
soning: several men committed a burglary in a building that stored large amounts
of cash. During the heist a policeman was killed. A person who was acting as a
lookout, responsible for the escape cars, was found responsible for the killing of
the policeman. He was of course neither a factual nor a psychological causal fac-
tor in the crime committed. In a recent doctoral thesis Hagland investigates thor-
oughly what kinds of connection between the alleged tortfeasor and the damage
may replace the conventional causal factor requirement of the conditio sine qua
non test. She claims that elements of identification are involved as well as causal
links that do not qualify as necessary causes'. By elements of identification, the
thesis refers to the social-psychological tendency to perceive two legal entities as
. Hagland combines the various previous theories and provides for a rather
convincing theory on the contextual impact of causal links that do not meet the

requirements of the conditio sine qua non test™.

a unit

110 See on the concept, Askeland, Tapsfordeling (2006) 250 f; cf also Nygaard, Skade og ansvar 350.

111 Hagland, Erstatningsbetingende medvirkning (2012) 161-206. See especially 199 f and 225 f.

112 See on »den psykologiske identifikasjonstendens«[the psychological tendency to perceive sub-
jects as units, »identified« with one another]; J. Andences, Identifikasjonsproblemet i erstat-
ningsretten, TfR (1943) 361-401; Askeland, Erstatningsrettslig identifikasjon (2002) 60-64.

113 Her ideas are summarised in Hagland, Erstatningsbetingende medvirkning 199 f and 225 f.
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I. Wrongfulness
A. Introduction

Under Norwegian law, the doctrinal history of wrongfulness has been tied to a
conduct based approach™. In the early parts of the 20th century scholars believed
that one could make a sort of formula for the boundary between lawful and wrong-
ful conduct within tort law and the application of the culpa norm. This assertion
initiated a far-reaching Nordic debate on wrongfulness (rettstridsleren)™. The
controversy ultimately culminated in a common stance that wrongfulness in real-
ity was only a name for the result of a concrete elaboration that may be formulated
thus: did the actor in the concrete case act differently than he ought to have done,
all things considered? Only reminiscences of the older doctrine were left and held
by some scholars"®. The mentioned elaboration has consumed the question of
whether Acts, other written rules or unwritten customs have been violated. Such
violation is of course a strong indication of culpability but, however, not necessar-
ily decisive. The conduct based approach has to a large extent solved the problem
of distinguishing between wrongfulness and fault, because both concepts nowa-
days must be seen as angles or potential arguments relevant to a comprehensive
criterion of culpa.

The above-mentioned debate concerned only tort law, but »rettsstrid« (»wrong-
fulness«) has also been debated more generally. The question still arises from
time to time as a part of the reasoning within private law, but it nowadays merely
refers to a situation where rules of conduct are violated. It has thus no important
place as a substantial question in legal reasoning.

The methodological approach in modern private law is mostly oriented towards
asking whether requisites for monetary sanctions are met. This applies, for exam-
ple, to the law of unjust enrichment. When it comes to questions of a duty to refrain
from an action, the question of wrongfulness or unlawfulness plays a more impor-
tant and material part. The question often turns on whether an activity must be
considered to contradict the law. If so, certain remedies are at the victim’s disposal.

114 Cf the dichotomy between conduct based and result based wrongfulness in Basic Questions I,
no 6/1s5.

115 A survey of the debate is given in Nygaard, Skade og ansvar (2007) 173. Salient opponents were
F Stang, A. Ross and W. Lundstedt, all leading scholars in the respective Scandinavian countries
at the time.

116 See eg V. Hagstrom, Culpanormen (1985) 37 f and Nygaard, Skade og ansvar 172 f.
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Wrongfulness will, in certain areas of life, define the limits of the concept of
damage (see no 2/75 f below). In other areas the question may be whether the al-
leged tortfeasor has transgressed his or her freedom to act without being hindered
by the law (see no 2/77 ff below).

B. Wrongfulness as the delimitation of the concept of damage

Because of the conduct based approach to wrongfulness mentioned above, it is
in general not appropriate to look upon minimum thresholds as something that
has to do with wrongfulness. Under Norwegian law the subject must rather be ad-
dressed in connection with limiting the concept of damage. To cause negative im-
pacts that do not pass the minimum threshold is, however, not wrongful and does
not involve compensable damage. This is actually a de minimis rule, even though
commentators and other lawyers seldom speak about the rules in such terms. In
neighbour law, a minimum threshold is connected to a principle of reciprocity. A
common formulation is to say that every property owner has to endure some level
of negative impact from his neighbour without compensation™’.

De minimis rules are also found in the Acts on product liability and the Act on
Patients’ Personal Injuries'®. As for non-pecuniary damage, there are several ex-
amples of minimum thresholds, the most predominant being that the impact on
amenities must be »significant« (»betydelig«), this means transgress approx 15%
according to the table on »medical disability«. Within Norwegian tort law, a gen-
eral minimum threshold as such has never been debated. As explained below, the
general stance is that the victim should be compensated in full. This also includes
claims that amount to small sums of money.

C. Wrongfulness as a delimitation of the freedom to act

The Norwegian system does acknowledge that some acts, omissions or conditions
contradict the body of rules and principles within the legal order, regardless of
whether there are sanctions connected to the violation of the rule, and regardless
of fault. Hence, if an employer fails to heed a rule on sufficient rest time for his

117 The principle is clearly stated in the preparatory works, see Radsegn 2 fra Sivillovbokutvalet 18f.
Minor nuisance up to a threshold must simply be endured as a part of the neighbourhood
relations, in the preparatory works this threshold is called »talegrense« (»threshold of endur-
ance«).

118 See Produktansvarsloven 23 December 1988 no 104 § 2-3 (3); a threshold of NOK 4,000 (ca
€ 500), and Pasientskadeloven 15 June 2001 no 53 § 4 first section; a limit of NOK 5,000 (approx
€625).
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employees, his act may be wrongful; however, it is not necessarily regarded as a
faulty act. The same constellation will occur where a child crosses a road despite
a red traffic light. The act is in itself wrongful; however, there is no fault involved
since the child lacks the personal ability to commit faulty acts according to the law.

When it comes to non-pecuniary loss there is no direct link between wrongful-
ness and sanctions. Negligent behaviour that causes another man pain, for exam-
ple, running into another person on the street, may not give rise to compensable
damage, but still the act is in itself no doubt wrongful™.

This way of perceiving wrongfulness will often overlap with the doctrine of li-
ability for culpable acts. The reason for this is that the culpa rule in many areas
of life represents the line between rightful and wrongful behaviour according to
the requirements of the legal order. The culpa standard is perceived as objective;
however, still in the sense that certain distinctions must be made. A person does
not act culpably if the reason for his failing to act prudently was illness or lack of
intellectual capacity. In the latter case, the question of culpa would be whether the
alleged tortfeasor ought to have avoided a situation that he could not handle™.
Correspondingly, a specially trained tortfeasor must be treated as such. A profes-
sional gym teacher must meet the standards for gym teachers and a person who
acts as an attorney cannot be excused for mistakes only because he is young and
inexperienced™. As for young children, they are regarded as lacking the capacity
for blameworthiness. According to theory and practice, they gain such capacity
only when they reach the age of seven; hence, the Norwegian system at this point
is quite similar to German law.

As for omissions, the Norwegian doctrine has for a long time considered this
to be a question of the legal basis for liability. Firstly, the Norwegian doctrine has
tried to even out the differences between tortious omissions and active tortious
acts by emphasising that in both categories blameworthiness is based on the fact
that the alleged tortfeasor should have performed an alternative act — he or she
should have done something different. Secondly, the doctrine revolves around vari-
ous types of »tilknytning«; which means the »connection to« the risk that resulted
in damage. If the tortfeasor had some kind of qualified connection to the risk, he
should have reacted by doing something other than he did. The »Ingerenzprin-
zip« (duty of someone who creates a dangerous situation to undertake something to
avert the danger) fits into this formula. The one who actively creates a risk has suf-

ficient connection to the risk and therefore the motivation to prevent it™”.

119 Compensation for pain and suffering is only granted provided that the tortfeasor has shown
gross negligence or intent, see skl. § 3-5. Thus, victims suffering pain caused by only simple
culpa or an activity falling under strict liability do not have any claim for compensation.

120 Nygaard, Skade og ansvar 212 f.

121 See respectively the cases Rt. 1997, 1011 and Rt. 1994, 1465.

122 Nygaard, Skade og ansvar 184.
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Sometimes a connection to the victim creates the connection to the risk™.

Thus, the Germanic tendency to assign weight to the kind of relationship there
is between the tortfeasor and the victim has a counterpart under Norwegian law:
whether or not the alleged tortfeasor had a duty to act depends on his relation-
ship and, more precisely put, his connection to the victim. This connection may
be based upon family, a contract or special duties of a job or position. If there is a
family connection, the duties to act may increase, typically for the parents in their
duties of care towards their children. Such an increased duty is supported and ex-
pressed by the legal order in the Acts regarding family law.

Other connections may be based on simple everyday agreement (a neigh-
bour looking after the flowers during a holiday) or even looser and more tempo-
rary connections may exist. The connection must, however, have a minimum of
strength and continuity to qualify. The doctrine takes the stance that there has to
be some kind of connection to the victim that renders the tortfeasor liable as op-
posed to other people. Hence the pit example™ has a Nordic equivalent in an exam-
ple of a drowning man. A mere bystander has no duty to help and he cannot be
held responsible for his omission to do so. The doctrine thus leads to the conclu-
sion that there is no liability in the pit-hole example. There is, however, one small
difference between the pit situation and the drowning situation: of course it is
much easier for the man passing by to alert the blind man of the pit than it is for
the bystander to dive into the water in order to save the drowning man. This fact,
paired with modern normative, altruistic attitudes may serve as arguments for lia-
bility in spite of the classic stance regarding the drowning man. It is, however, very
doubtful that the courts actually would deem the bypasser liable. Court practice
and theory suggests that the bypasser would be acquitted™.

Norwegian law does not recognise any kind of lenient culpa standard within
family relations. The culpa standard is perceived to be relative and to some extend
tailored to the special relations the case concerns. However, any kind of leverage
on the part of the tortfeasor based on his family relation to the victim would prob-
ably contradict the prevailing values of Norwegian law. If the family relation has
any impact on the culpa standard at all, it would probably go the other way. Par-
ents may be subject to a special duty of care because of their children’s supposedly
weak position and corresponding need for protection by the legal order.

Dangerousness may generate wrongfulness within the application of the
Learned-Hand formula, but it may also constitute wrongfulness in itself, cf the doc-

123 Nygaard, Skade og ansvar 187.

124 See Basic Questions I, no 6/46.

125 See the case RG 1984, 338; a woman discovered a key in her neighbour’s post-box. She took it
out, and then put it back. She was not found liable for a later theft from her neighbour’s apart-
ment when a thief used the keys to get inside: Nygaard, Skade og ansvar 185f.
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trine of strict liability for dangerous activities (see no 2/101 ff below). There are
also many statutory provisions that establish strict liability for certain kinds of
damage related to dangerous things, see, for example, the Act on Funfairs, the Act
on Nuclear Activity, and the Act on Railways™°. The liability clauses in these Acts
are based solely on dangerousness. The activity in itself is of course not wrongful,
but once damage is caused the owner or other legal subject involved is liable.

Sometimes the elements of wrongfulness that are connected to conduct, and
the elements that are connected to damage, are perceived as a continuum. This
means that the act in itself, the mode of an operation in itself, is decisive and has
a certain negative effect sufficient for the concept of relevant damage within the
law of torts. This will be the case for illegal ways of competing on a market. To gain
profit at the expense of a competing business is not wrongful in itself, and the loss
of market shares will not per se be damage relevant to tort law'. However, if the
profit is obtained by unlawful means, by acts that distort competition or in other
ways contradict the rules of fair business activity, the competitor who has suffered
a loss because of the acts may claim damages from the perpetrator'®®,

A crude outline of the Norwegian perception of wrongfulness may be that it
mostly refers to conduct, but may also refer to the concept of damage.

II. Misconduct in the sphere of the responsible party

A. Introduction

As under Austrian law, there is a whole cluster of rules stating that a principal
should be responsible for the tortious acts committed by auxiliaries. There are
two main rules on the subject. Firstly skl. § 2-1 reads that an employer, regardless
of his own conduct, is liable whenever his employee causes damage in a culpable
way within the scope of his employment. The strict liability rule for the principal
is justified by the fact that the employer and the employee have a close and lasting
relationship with the purpose of supporting the interests of the principal. Hence,
the rule only applies where there is a work relation in the eyes of the law, for which
there are certain guidelines in the preparatory works. For example, the degree of
instructive competence on the part of the employer, the element of agreement on
wages by the hour, the question of whose equipment is used etc, will be relevant

126 See Tivoliloven 7 June 1991 no 24 § 7; Atomenergiloven 12 May 1972 no 28, chapter 3; Jernbane-

ansvarsloven 10 June 1977 no 73 §§ 9 and 10.
127 See the point made in Hagstrem, Culpanormen 56.
128 This is maintained as a general and undisputed principle within Norwegian law, see T. Lunde,

God forretningsskikk (2000) 36 f.
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factors when deciding if there is a work relation qualifying for § 2—-1. In general, it
is decisive whether the contract is aimed at producing a certain result or procur-
ing a service over a period of time. The latter alternative is a crucial feature of a
work relation within § 2-1*°. Very short, unpaid services, for instance by a neigh-
bour buying bread, are not regarded as qualified.

Secondly, a general principle states that a contracting party may be vicariously
liable for people or entities he chooses to assist him in the activity of performing
the contractual obligations™. The justification of this rule is very much tied to the
obligation and the other party’s expectations and need for foreseeability'".

Conversely, the principal who engages a person or entity to perform some task
as an independent contractor (ie not as a servant), is not liable for any conduct of
the independent contractor, provided that the task is not a part of a contractual
obligation. Hence, in order to avoid liability for damage caused by his auxiliary, it
may be vital for the principal to prove that the harm was caused outside the scope
of employment or outside the scope of fulfilling a contractual obligation.

B.  The rule of respondeat superior; skl. § 2-1

With regard to skl. § 21, a justifying ground for strict liability on the part of the
employer is the very fact that the employer employed the direct tortfeasor in order
to have him pursue his interests (including profit). In addition, another signifi-
cant reason for the rule is the fact that it would be very difficult for the victim to
provide evidence that the employer was culpable in his selection or supervision of
the employee. Thus, strict liability serves both as a sort of presumption rule and a
rule with preventive aims. As long as the employer knows that he will be liable for
any tortious conduct by his employee, he has the incentive to pick the right people
for the right tasks and to instruct them properly. The employer also has an incen-
tive to supervise and control™.

As long as a significant reason for liability without fault is that the direct tort-
feasor is actually employed by the principal on a regular basis, the distinction be-
tween employees and independent contractors must be drawn carefully and dis-
tinctively. These limits of the scope of employment are to a large extent decided
by the character of the working position and the question of whether the activity
in which the faulty behaviour occurred was performed in the interest of the em-

129 Further on these guidelines, see Nygaard, Skade og ansvar 224-227. See also the preparatory
works of skl. Innstilling II (1964) 27 f.

130 This is the equivalent of »Erfiillungsgehilfe« under German law; cf § 278 BGB.

131 See Askeland, Erstatningsrettslig identifikasjon (2002) 182.

132 On the legislative purposes of skl. § 2-1, see eg Nygaard, Skade og ansvar 220 f.
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ployer. The reasoning in such cases turns very much on whether there is sufficient
connection between the professional function and the harm done. One may there-
fore look upon the discussions of scope of liability as a sort of adequacy topic. The
topic differs from ordinary questions of adequacy because the connection under
scrutiny is between the function of the professional position and the actual dam-
age that took place™.

Special attention is given to cases where an employee acts solely to pursue
his own interests and goals, typically by stealing from or deceiving the people
or businesses that the employer has contractual relationships with. In the pre-
paratory works of the mentioned rules, it is emphasised that the fact that the em-
ployee acted with intent in general will speak against liability for the employer.
Still, there are several cases where the principal has been held responsible after all.
The explanations for these cases are often that the danger of deliberate criminal
acts is inherent in the business performed. For example, in the decision referred
to in Rt. 2000, 211 a bank manager committed fraud by misusing his title and po-
sition, so that another bank suffered a loss of approx NOK 17 million (approx € 2
million). The fact that bank activity involves people having access to large sums of
money makes it probable that the opportunities within the various professional
positions are sometimes misused. This is regarded as a sort of calculated risk for
the owner of the bank, and he must therefore be prepared to pay when a criminal
activity occurs. If the criminal activity is too vaguely connected with the profes-
sional position of the employee, the principal will not be liable after all; see, for
example, Rt. 1996, 687, where a caretaker in a building at night stole goods from an
adjacent building to which he had access as a part of his professional position. In
avery recent case, the Supreme Court highlighted a new issue, namely whether or
not the victim should have been more careful; see Rt. 2012, 1765: an employee at a
rental car service sold one of the rental cars for approximately half of the market
value of the car. The fact that the buyer should have understood that it was a fraud
was a decisive factor for acquitting the rental car company.

These cases often fulfil the criteria for contract-based liability, because the vic-
tim is typically affected in connection with the principal performing a contractual
obligation with the help of his employees. The fact that there is a contractual ob-
ligation involved may be a strong argument for liability even where the employee
acts in a very unpredictable and criminal way (see further on this in connection
with »Erfiillungsgehilfe« below). However, this argument often seems overlooked
because the Supreme Court focuses on the positive criteria of adequacy in the rule
on employers’ liability, skl. § 2-1. The problematic aspects of this approach came
to the fore in a case where a security guard set fire to the very building he was sup-

133 For an elaboration of the adequacy theme of employers’ liability, see Askeland, Erstatnings-
rettslig identifikasjon 109-113.

Helmut Koziol (ed) - Basic Questions of Tort Law from a Comparative Perspective

137

2/92

2/93




138

2/94

2/95

2/96

BJARTE ASKELAND NORWAY

posed to be looking after. Seen from the narrow angle of the employer’s liability,
one could argue that the misdeed fell outside what could reasonably be expected
or what might be considered adequate in any way. Hence, the employer should be
acquitted. On the other hand, the contractual approach strongly speaks against
such a solution. The company which had entered into a contract to supervise the
buildings had done so in order to avoid fire. When the security company, as a part
of its performing of the contract, brought a pyromaniac into the picture, this was
a clear breach of the contract, and something that it should be liable for"*.

C. Vicarious liability in contract

Under Norwegian law, the other main rule is that a principal is liable without fault
whenever an auxiliary wrongfully causes damage to a contracting party in con-
nection with his performance of a contractual duty. The justification for this li-
ability rule is simply that the contract must be fulfilled and for preventive reasons
the contracting party must be liable for any error made or fault committed by his
helpers and personnel within his sphere.

The scope of the contract therefore often draws the boundaries of liability.
The typical question would be whether some kind of negative effect on the part
of the contract party may constitute a breach of contract. If so, the question is
whether there is fault on the part of anyone in the principal’s sphere. If this ques-
tion is answered in the affirmative, the principal will be liable.

Of course there are limits to this approach, typically where objects other than
the objects central for the contractual performance are involved. As for the typi-
cal example of damage to things in the flat of a purchaser who ordered something
(Basic Questions I, no 6/108), the question of whether the principal is liable is
quite open. Theorists have suggested that a first criterion would be whether the
contract was a conditio sine qua non for the damage caused. This criterion may,
however, not be precise enough and therefore leave too much responsibility with
the principal. A suggestion has therefore been to accord weight to whether the
damage occurred as a consequence of performing an element that is essential to
the contract, which would involve liability, whereas a mishap during an activity in
order to fulfil the more peripheral obligations of the contract would not involve li-
ability'®. One scholar has tried to develop this thought further, by proposing a the-
ory that asks the question of whether the damaged good was deliberately exposed

134 See on the subject K. Kriiger, Pyroman i vekterkleer, TfE (2010) 5-28 and M. Strandberg, Ar-
beidsgivers erstatningsansvar for skader hans arbeidstaker volder med forsett, Jussens venner
(2012) 33-68.

135 E. Selvig, Husbondansvar (1968) 112; P Augdahl, Alminnelig obligasjonsretts (1978) 226.
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to the risk or not"®. The Dutch idea of asking whether the contract increased the

risk has not been aired in the Nordic doctrine. It may, however, be noted that this
solution is very consistent with reasoning in other fields such as concerning ad-
equacy questions in general'™ and the special adequacy test of employers’ liability
described above™.

Another twist to the problem is added when the auxiliary acts intentionally.
The pyromania case cited above highlights many of the crucial questions on this
point. The task of looking after the building put the pyromaniac in a position to
do his misdeed. The case therefore highlights the points made in Basic Questions
I, no 6/110: »the auxiliary gains the opportunity precisely by being entrusted ...«
This argument may in itself be sufficient to render the principal liable, but I would
guess that the contract being a mere condition for intentional, criminal acts may
not suffice. It would for instance be too harsh upon a contracting party if this was
the case when his »Erfiillungsgehilfe« (an attorney, a plumber, a carpenter) made
an unprovoked physical attack on the other contracting party because he real-
ised that he coincidentally was an old enemy from primary school. The question
must in my opinion turn upon the proximity between the intentional damage and
the performance of the contract that the contracting party has paid for. Thus the
pyromania case is instructive: the intentional act damaged the very object that the
pyromaniac was supposed to be looking after. The correspondence between the
purpose of the contract and the intentional act of the auxiliary may in my opinion
be a decisive criterion for liability*’. Such a criterion would correspond with the

Austrian reasoning connected to the main performance duty'*.

D. Liability for family members

A special rule on liability based on family relations is skl. § 1-2. This provision is
relevant because it illustrates how family relations are dealt with when construct-

136 Askeland, Erstatningsrettslig identifikasjon 218-239.

137 See on the criterion of »paregnelighet« Nygaard, Skade og ansvar 354 f.

138 See above in no 2/92, furthermore the cases Rt. 2000, 211 and Rt. 1997, 786.

139 Peter Cane has pointed out that the contract must be relevant to the damaging incident, see
idem, Tort Law and Economic Interest (1996) 308. Norwegian tort law is compatible with the
Germanic stance that the contract providing the auxiliary with the mere opportunity for doing
damage is not enough, see for instance S. Mennemeyer, Haftung des Schuldners fiir Gelegen-
heitsdelikte seiner Erfiillungsgehilfen (1983) 109.

140 There are strong indications that a decisive question is whether or not the damage is done
to the object of the contract or not, see a special elaboration on this in Askeland, Erstatnings-
rettslig identifikasjon 222 ff. See also K. Lilleholt, Tingskade og kontrakt, in: G. Holgersen/
K. Kriiger/K. Lilleholt (eds), Nybrott og odling, Festskrift til Nils Nygaard (2002).

141 Basic Questions I, no 6/111.
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ing liability rules within Norwegian law. The parents are liable regardless of fault
for acts committed by their children that are deemed to be culpable - including
negligent acts. Such acts are implicitly regarded as wrongful, however, it is the
culpa rule in itself that is referred to in the wording of the mentioned provision.
There is, however, a cap on the responsibility, as low as NOK 10,000 (€ 1,200). The
rationale behind the rule is prevention and the need for the victim to have the
damage compensated. Furthermore, reference is made to »the general perception
of justice« that parents out of decency would want to pay for the damage done by
their children'. It may be fair to add that the general tendency to identify chil-
dren with parents and vice versa has also played a part. Under Norwegian law, sev-
eral rules of identification are justified by referring to a »psychological tendency
to identify subjects with one another«*.

E. Liability for organs

The above-mentioned bases of liability include different variations of identification
between a principal and an auxiliary who acts more or less on behalf of the princi-
pal. A sort of identification is also needed where a physical person acts on behalf
of a legal entity, cf what in German law is called »Organhaftung« Under Norwegian
law, the same institute is established, partly inspired by German law'*. The idea
that certain physical persons represent the legal entity or — so to speak - literally are
the legal entity has not been expressed in any Act, rather it is an uncodified general
rule of the kind mentioned in no 2/1 ff above. This construction has limited practi-
cal significance because victims in most cases will be better off suing on the basis
of respondeat superior, skl. § 2-1. There are, however, certain rules where liability
requires that the responsible subject in person has committed the tortious act. This
is the case for non-pecuniary compensation for pain and suffering (cf skl. § 3-5). As
mentioned above, this rule has a requisite of intent or gross negligence. In some
cases the victim has to prove that the persons, being the organ of a legal entity (a
company), have acted with gross negligence. Another area is within contract law,
where sometimes the contract comprises a waiver stating that the contracting party
is not liable for damage caused by grossly negligent conduct of his employees. The
predominant opinion is that a contracting party, however, cannot validly present
a waiver exempting him from the responsibility for his own grossly negligent con-

142 See Innstilling I (1958) 17 f.

143 See Andences, TfR (1943) 361401, 482 and Askeland, Erstatningsrettslig identifikasjon 60-66.

144 The preparatory works of skl. refer to German law and the »organtheory« of O. von Gierke,
Die Genossenschaftstheorie und die deutsche Rechtsprechung (1875); see Innstilling II fra
komiteen til & utrede spersmélet om barn og foreldres og arbeidsgiveres erstatningsansvar 1964.
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duct. Therefore, the other party in the contract may try to prove that the damage
was caused by an organ for the contracting company'®. An example is the case in Rt.
1994, 426: a cargo controller decided that heavy rolls of papers should be stored in a
special manner in the cargo hold before being shipped to a destination across the
Atlantic. The storage was negligent and the rolls fell and were damaged during the
journey overseas. The shipping company succeeded in being released from liability
on the basis of a waiver for the grossly negligent acts of employees. The court found,
however, that the cargo inspector could not be looked upon as an organ of the com-
pany, hence the company was acquitted. The case shows that the question of which
physical persons are in positions that allow attribution of liability to the company
to some extent must be discussed on the concrete merits of the case.

The question of which persons have to be considered as organs, however, has
traditionally been answered by pointing to the highest levels of the company hi-
erarchy. Hence, the board and the chief executive may render the company liable.
Also directors and managers on a lower level may be considered to be organs, pro-
vided that they are the head of a division that is the origin of the damaging act.
An interesting question is whether an accumulation of minor mistakes or minor
negligence by persons on a sufficiently high level in the company may amount to
gross negligence, rendering the company liable. This question was answered in
the affirmative in a case from the district appeal court, RG 1995, 1298. The court
found that as many as seven persons on the top level of a company had cumula-
tively caused the death of a truck driver. His widow was awarded compensation for
bereavement, something that requires gross negligence by the responsible party
in person. In my opinion, the idea of cumulative gross negligence contradicts the
idea of an organ of the company. Moreover, as long as the board of a company to-
gether may commit a tortious act as an organ of the company, there is no reason
to establish liability based on the cumulative acts of another set of persons at the
top level of the company.

F. Dangerousness

Dangerousness may constitute a basis for liability under Norwegian law. Back in
the 19th century the rule was that compensation only followed fault. As men in-
vented various production machines in the Industrial Revolution, it became clear
that accidents might happen even if nobody were to blame for anything. The mere
owning of an industrial plant could lead to damage, and there was of course a
need for compensation when workers were injured during working hours. The so-

145 See particularly V. Hagstrom, Om grensene for ansvarsfraskrivelse, sarlig i neeringsforhold, TfR
(1996) 421-518.
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lution was to interpret the culpa rule in a very strict manner'®. This was a product

of a certain kind of reasoning: the more dangerous the activity is, the more the
situation calls upon the owner or actor to take care. Hence, the dangerousness af-
fects the duty of care. The duty of the owner became very strong, so strong that it
was a short step to the category of strict liability.

In 1897 a scholar stated that a rule of strict liability for »farlig bedrift« (»dan-
gerous enterprise«) was a part of Norwegian law'¥’. In the subsequent decades the
Supreme Court passed several decisions consolidating a general rule on strict li-
ability"*. Certain criteria were developed: the damage had to be a result of a »con-
tinuous, typical and extraordinary risk« These criteria are not precisely defined;
they may be looked upon as variables'®. Hence, if the damage is caused by a very
typical risk of the enterprise or thing, the risk may not have to be correspondingly
typical or extraordinary to the victim and vice versa.

Independent of the stance concerning the character of the criteria, the courts
have also taken into consideration other issues. It is quite well accepted that the
overarching question is to decide »who is the closest to carry the risk¢, a ques-
tion that invites a varied set of considerations. Among these is the idea that the
person who profits should bear the consequences (»cuius commodum periculum
est«), the question of whether or not it was convenient for the allegedly responsi-
ble party to take out insurance, analogies from expropriation rules, whether there
was a technical defect and lastly considerations of what is reasonable on the con-
crete merits of the case. An interesting observation is that the Norwegian solu-
tion concerning dangerous activity eliminates the problems highlighted in Basic
Questions’ account of European law on the subject’™. Under the Norwegian, quite
vague, rule there is no danger of being left with gaps that may not be addressed
by judges. As long as there is considerable leeway for assigning weight to what is
reasonable, and as long as the list of relevant arguments for practical purposes is
open ended, there will always be possibilities for the informed judge to produce a
tailored decision that really highlights the concrete merits of the case. Norwegian
law may at this point be described as a sort of »topic method«™": a set of crudely
formulated arguments are available to the judge. Within very wide boundaries
judges are called upon to pass the best judgment all things considered - to inter-
pret the previous cases on strict liability so that the law can be seen in its best light.

146 See eg the cases referred in Rt. 1866, 735 and Rt. 1874, 175.

147 N. Gjelsvik, Om skadeserstatning for retmaessige Handlinger efter norsk Ret (1897). See a sur-
vey of the further development in Nygaard, Skade og ansvar 253 f.

148 The first one in Rt. 1905, 715; followed by Rt. 1909, 851; Rt. 1916, 9 and Rt. 1931, 262.

149 In fact, whether the criteria are cumulatively necessary requisites or merely guidelines has
been a debate among leading scholars for a long time.

150 Basic Questions I, no 6/146.

151 Cf T. Viehweg, Topik und Jurisprudenz (1974).
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The method fits very well with the pragmatic approach that is dominant in
many aspects of Norwegian private law'. There is very often argumentative room
for a sound decision that is well-fitted to the concrete merits of the case. One
should note that the development in this field of law is in accordance with the
lawmaker’s attitude. In many preparatory works of statutory law, the lawmaker
makes a conscious choice to delegate the development of the law to the courts.

The uncodified general rule of strict liability has functioned remarkably well,
and many cases have found their just and fair solution through open and specially
tailored arguments of the kind described above'. Still, the weakness of the ap-
proach is obvious: there is a lack of foreseeability in this field of law, something
that invites litigation and complicates calculation tasks for the insurance industry.

In my opinion, the most disturbing feature of the rule is that it invites a sort
of analogous thinking that only works one way: if there is a Supreme Court case
stating liability for a certain typical continuous risk, it is always possible to argue
that a similar risk should qualify. As long as the issue is who should carry the risk
and what is reasonable in the concrete case, it is only human that the judge may
feel sorry for the victim in an individual case. One may fear that the continuous
series of precedents may lead to an ever increasing area of liability. The Supreme
Court has, however, in some important cases shown impressive integrity and un-
derstanding of its role as the factual lawmaker in this field of law. The Court, for ex-
ample, turned down a smoker who claimed compensation for his suffering from
cancer and claims from pioneer divers who many years after their risky dives suf-
fered from subsequent illness™*.

III. An interplay of legal bases

Norwegian tort law to a certain degree recognises an interplay of liability criteria.
The most important example is liability based on »strict liability for a culpable ar-
rangement« (»objektivt ansvar for uforsvarlig ordning«), a legal basis that will be
explained below. As already mentioned, under Norwegian law courts have consid-
erable room for discretion and development of tort law. Because of this, individ-
ual cases may be solved in ways that break new ground in terms of resting on an
interplay between normative figures. For example, the burden of proof lies at the

152 See no 2/12 ff above.

153 See a string of cases such as Rt. 1905, 716; Rt. 1909, 851; Rt. 1916, 9 and Rt. 1917, 202.

154 See Rt. 2003, 1546 (referred to in B. Askeland, Norway, in: H. Koziol/B.C. Steininger (eds), Euro-
pean Tort Law 2004 (2005) 451-461, 453 f) and Rt. 2009, 1237 (referred to in B. Askeland, Norway,
in: H. Koziol/B.C. Steininger (eds), European Tort Law 2009 (2010) 461-474, 467-469).
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outset on the claimant, but is however sometimes shifted to the tortfeasor in order
to reach a sound result™. There are also several examples of compulsory insur-
ance systems paired with strict liability"°. These statutory Acts are motivated by
the combination of recognised danger and recognised need to distribute the loss.

Norwegian courts have historically developed an uncodified rule of strict lia-
bility that in most cases is seen as a clear alternative to culpability; see the outline
of the strict liability for dangerous enterprises above (no 2/101 ff). In some special
cases, however, the courts combine the reasoning that accords weight to the dan-
ger and the allocation of risk with more traditional arguments of culpability. The
profound common feature of these cases is that there is a certain dangerous ob-
ject or arrangement which in itself will not pass the test of »continuous, typical
and extraordinary risk«. It may be a hatch in the second floor of a restaurant (Rt.
1991, 1303) or a hot oven in a prison cell (Rt. 1970, 1152) or breakable windows on
the second floor of a mental institution making it possible for a patient to com-
mit suicide (Rt. 2000, 388). These arrangements may not be permanent (contin-
uous) enough or dangerous enough (extraordinary enough) to constitute liabil-
ity in themselves. However, in combination with the fact that the risk could have
been avoided if only very simple measures had been taken, the courts are willing
to hold the alleged tortfeasor liable. The hatch in the restaurant floor might eas-
ily have been secured by proper locking and the breakable windows on the second
floor could have been replaced by unbreakable windows at reasonable costs

The Supreme Court does not explicitly proclaim that there is a certain cate-
gory of liability in between culpa and strict liability. Judges merely apply the argu-
ments in a concrete manner closely tied to the merits of the individual case. One
scholar has named the category »strict liability for negligent arrangements«'.
The categorisation and the recognition of certain types of cases have made it eas-
ier for judges to work with an interplay of misconduct and dangerousness.

One may note that the fact that strict liability has developed via a very strict ap-
plication of the culpa norm makes it logical and rationally convincing that there
is a middle category that blends the two bases of liability. If the courts have found
reasons for strict liability in certain cases, surely there are reasons for a combina-
tion of strict liability and culpability.

Even though the courts are willing to mix bases of liability, there has so far not
been any trace of enterprise liability within Norwegian law. Because of the affinity
with reasonableness and flexible criteria and the tendency to combine legal bases

155 See Rt. 1960, 1201 and Rt. 1972, 1350. See also Nygaard, Skade og ansvar 341 f.

156 See eg Bilansvarslova 3 February 1961 (motor vehicle insurance) and Yrkesskadeforsikrings-
loven 16 June 1989 no 65 (workmen’s compensation).

157 Nygaard, Skade og ansvar 275-279.
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of liability, the possibility of liability on such grounds cannot be eliminated'®.
Product liability was instigated by Parliament, see the Product Liability Act of
1988, which is designed to comply with the EU directive on product liability of 1985
(even though Norway at the time was not obliged to do so). Thus, the Act on Prod-
uct Liability was enacted a long time before Norway committed to the EEA Agree-
ment in 1992. The solutions in the directive were not really consistent with devel-
opments regarding product liability principles at the time which were based on
court practice. The liability rule for products was the general culpa rule™. On the
other hand, there have been cases based on strict liability that have been harder
on the tortfeasor than what follows from the directive'®. There has been a debate
on whether the cases based on strict liability in fact contradict the directive to the
extent that this directive has been perceived as totally harmonising the field of law
within the European Union and EEA'.

When it comes to defects in things, the existence of such may play a role ac-
cording to various legal bases. A technical defect may in itself be a reason for es-
tablishing strict liability under the uncodified rule. In fact, it has been maintained
in the doctrine that the existence of a technical defect reduces the required level of
typical and continuous risk'®. The fact that the damage was caused by a defect is
also an argument for strict liability via an emphasis on preventive effects: the risk
of damage of this kind should be placed with the party who is able to avoid dam-

. 6
age by proper maintenance'™.

IV. Contributory responsibility of the victim

In Norway, the question of contributory responsibility of the victim is regulated
by a certain provision in the Compensation for Damages Act § 5-1. Scholars have
highlighted the notion that this is really a rule on responsibility of the victim'®.
Thus, in older literature it was emphasised that contributing to damage to your-
self was not a wrongful act'®. Because of this, one had to establish fault or another
recognised legal basis for liability on the part of the victim.

158 See B. Askeland, Principles of European tort law og norsk erstatningsrett, in: T. Frantzen/]J. Giert-
sen/G. Cordero Moss (eds), Rett og toleranse, Festskrift til Helge Johan Thue (2007) 24-37, 31 f.

159 See Nygaard, Skade og ansvar 467 with reference to cases such as Rt. 1973, 1153.

160 Rt. 1992, 64 and Rt. 1993, 1201.

161 See a survey of the debate with references in Nygaard, Skade og ansvar 456.

162 Nygaard, Skade og ansvar 273.

163 See the reasoning in Rt. 1972,109 and the elaboration of the preventive purpose of the rule in
Nygaard, Skade og ansvar 259.

164 Stang, Skade voldt av flere (1918) 167 and 218-223; Nygaard, Skade og ansvar 386 f.

165 Stang, Skade voldt av flere 166 f.
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Scholars have pointed out certain differences between culpa of the tortfea-
sor and culpa of the victim. An important one is that the purpose of reparation
of the damage sometimes induces a judge to conclude that the alleged tortfeasor
was culpable, whereas the purpose of reparation does not have the same strength
when it comes to the damage the victim has caused to himself (by contributing to
the damaging act)'®. Furthermore, Nygaard holds that the demands society im-
poses upon the victim to take action to avoid damage is relatively modest com-
pared to the demands upon the tortfeasor'”. The reduction may also be justified
when it can be proved that the damage was partly caused by a dangerous thing or
event in the victim’s sphere'®. This may be looked upon as an adverse version of
strict liability.

The rule also states that the victim or some entity within his sphere must have
been a cause of the damage. Once contribution to the damage by an act or condi-
tion that satisfies the requirements of liability (fault or strict liability) is proved,
the judge may reduce the award accordingly. The wording suggests a discretionary
decision by the judge; however, court practice seems to be that a reduction will oc-
cur once the above-mentioned elements in the guidelines are present in the case
at hand'®.

Hence, the rule states that, where a victim has contributed to the damage in
a culpable manner, the claim should be reduced in proportion to the degree or
quality of the causal contribution and the degree of fault. The provision also al-
lows »other circumstances« (»forholdene ellers«) to be taken into consideration.
At least formally, the judge is left with discretion as to whether the claim should
be reduced at all.

The concrete discretion prescribed in the rule seems to have eliminated any
attempts at establishing theories such as the equal treatment theory, even though
elements of such a theory were put forward at the beginning of the 2oth century '’
The questions are solved as matters of interpreting the statutory provision. It is
also pointed out that the purpose of reparation of the damage does not put pres-
sure on the victim in the same way as it does on the potential tortfeasors”’. Apart
from this, there are no traces of general theories of differentiation at play.

166 Nygaard, Skade og ansvar 315.

167 Nygaard, Skade og ansvar 388.

168 See the wording »eller forhold, skl. § 5-1no 3.
169 Cf P Lodrup, Leerebok i erstatningsrett (2009) 417.
170 Stang, Erstatningsansvar (1927) 156.

171 Nygaard, Skade og ansvar 315.

Helmut Koziol (ed) » Basic Questions of Tort Law from a Comparative Perspective



PART 6 THE ELEMENTS OF LIABILITY

One should, however, note that the statutory provision allows weight to be ac-
corded to the fact that the tortfeasor has the possibility of insurance'”. The pos-
sibility of insurance on the victim’s side is not mentioned, and court practice has
accordingly been careful in referring to this point. The important principle of pro-
viding full compensation and consequently not reducing damages any more than
there are sufficient reasons to do so, may play a part at this point. It may also be
noted that the preparatory works mention that one is allowed to take into consid-
eration the social needs of the victim, either addressing this aspect under the word-
ing »the extent of damage« or »other circumstances«. In court practice this has led
to modest reductions of damages in personal injury cases, especially where the
victims are young. When applying the law thus, the court attaches weight to both
the poor financial situation of the victim and its young age'”. The relatively »kind
climate« of Norwegian courts encourages judges to refrain from denying full com-
pensation to young people who have had their lives ruined by an accident. Such
practice is most evident within motor vehicle insurance cases. It seems, however,
to be a common understanding between tort lawyers that this kind of reasoning
may also occur when applying the general rule of reduction (skl. § 5-1)"7%. At such
points there really are differences between how the tortfeasor and the victim are
treated corresponding to their degree of fault and contribution to the damage'”.

V. Reduction on the basis of auxiliaries’ conduct

The concept of »identification« refers to the mechanism of letting A pay for some-
thing B has done, either being held liable (typically employers’ liability) or having
one’s claim reduced because of a connection to another who contributed to the
tortious act (imputed contributory neglect). The concept of identification is use-
ful when comparing the mechanism on the side of the tortfeasor with the corre-
sponding mechanism on the victim’s side.

Under Norwegian and Nordic doctrine, the equal treatment thesis is a sort of
theoretical guideline for questions concerning imputed contributory neglect, but
is, however, not decisive in any way. The equal treatment thesis suggests that iden-

172 See »forholdene ellers«, skl. § 5-1 (1) and the preparatory works, see NOU 1977: 33 Om endringer
i skadeserstatningsloven 38.

173 See eg Rt. 2005, 1737, where the court pointed to the fact that the victim had her life »ruined« by
the accident.

174 See eg Nygaard, Skade og ansvar 392 f.

175 The difference was recently especially highlighted in an article, see B. Askeland, Rettferdighets-
ideer i personskadeerstatningsretten, in: A. Syse/K. Lilleholt/F. Zimmer (eds), Festskrift to
Asbjorn Kjonstad (2013) 17-34-
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tification works in the same way on the tortfeasor’s and the victim’s side. Some
scholars previously advocated such a doctrine, but the Nordic version seems to be
that one must stretch the »identification« on the claimant’s side at least as far as
one does on the tortfeasors side'”.

At the same time, the question of imputed contributory negligence must be
solved by a scrutiny of the concrete merits of the case, and the specific relevant
arguments. This is an approach that also leaves the judge room for both creativity
and discretion.

Hence, the question of whether the principal’s award should be reduced is left
quite open in the Act on Compensation for Damage § 5-1 (3). The wording of the
text reads that a judge may reduce an award due to the auxiliary’s negligent con-
tribution to the damaging event. In the preparatory works of the Act, reference
is made to the rules on identification developed in court practice and theory. Ac-
cording to doctrine, the identification on the part of the claimant’s side should
be at least as far-reaching as the identification in cases where the principal is the
responsible party, typically employers’ liability (respondeat superior). Theorists
have advocated that the notion of a more far-reaching effect of identification on
the claimant’s side can be justified by looking to the fact that the principal trusted
the auxiliary with his goods, person or assets'”’. By doing so, he made a delib-
erate choice to involve the auxiliary at the risk of losing the value of the good
entrusted”. The consequences of the entrustment are foreseeable. Conversely,
when a principal chooses an auxiliary for an activity in his interest, the damage
and the correspondingly financial responsibility for the principal may potentially
be very high, almost limitless. There is no fixed upper limit as in the situation
where the principal is the claimant and may have his award reduced due to the
auxiliary’s negligence™. This speaks against a wide identification in a way that is
not relevant to the victim and his auxiliaries.

The liability for the negligent acts of another is somewhat broader in Norway
than seems to be the case in Germany and Austria. An employee is held strictly
liable for the damage he causes when acting negligently within the scope of em-
ployment. Liability by identification is established regardless of whether there is
any contract or special relationship between the principal and the victim. Corre-

176 See Stang, Skade voldt av flere 295 ff; Askeland, Erstatningsrettslig identifikasjon 309 with refer-
ences.

177 V. Hagstrom, Leren om yrkesrisiko og passiv identifikasjon i lys av nyere lovgivning, in:
T. Falkanger (ed), Lov, dom og bok, Festskrift til Sjur Braekhus (1988) 191-202, 200.

178 Askeland, Erstatingsrettslig identifikasjon 310 f and 321 f.

179 This point is especially emphasised in Swedish doctrinal literature, see A. Adlercreutz, Nagra
synspunkter pa s.k. passiv identifikation i skadestandsritten, in: F. Lejman et al (eds), Festskrift
til Karl Olivecrona (1966) 32. See also on the reasoning within context, Askeland, Erstatnings-
rettslig identifikasjon 311 f.
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spondingly, there is considerable room for reduction on the basis of imputed con-
tributory negligence. Such identification is uncontroversial in cases concerning
damage to things or pure economic loss™.

In personal injury cases, however, the room for identification is much nar-
rower. There is a long tradition of not reducing personal injury awards on the ba-
sis of contributory negligence'. The same goes for the question of reducing the
award to dependents because of the breadwinner’s negligent contribution to his
own death. The reason for this is social considerations™®: the lawmaker wants
to ensure that the plaintiffs are left with sufficient compensation to have a de-
cent standard of living. Of course the social security benefits will secure the basic
needs of children and supported spouses, but the idea is to make the tortfeasor
pay on top of the benefits so that the next of kin are provided for as far as possible
in spite of their relative’s contribution to the damage. In the preparatory works it
is even emphasised that the main rule should be no identification between the de-
pendents and the deceased breadwinner'®. As for damage to things, the tendency
towards the identification solution is stronger. One may say that the main rule is
the opposite: the negligent conduct of an auxiliary as a general rule motivates re-
duction of the claim. For this kind of damage, the Norwegian stance seems to be
similar to the Germanic approach: identification as far as the auxiliary has con-
tributed to the damage.

An interesting point in the outline above is that social considerations seem to
play a significant part in the application of rules on reduction of damages. Such
considerations speak against identification that results in a reduction of damages.
The underlying value is consistent with the values constituting the special system
of loss coverage associated with »the Nordic model«. The orientation is very much
influenced by ideas of distributive justice. In various contexts a quite pragmatic
approach is taken: if a type of damage is typically covered by insurance, there is a
clear willingness to refrain from reduction.”™ This attitude is not only a feature of
Norwegian tort law, but also Swedish law. In fact, Swedish law is even more reluc-
tant than Norwegian law to reduce damages, something that has been highlighted

in the Norwegian debate on the subject'™®.

180 See on this Askeland, Erstatningsrettslig identifikasjon 305-394.

181 See Andences, TR (1943) 361 ff; Askeland, Erstatningsrettslig identifikasjon 394-396, 414-416.

182 The same policy argument that was mentioned above comes to the fore also in this constellation.

183 See Innstilling til Odelstinget (Innst. O.) no 92 (1984-85) 7.

184 See eg the preparatory works of the rule on imputed contributory neglect, § 5-1 nos 1 and 3,
Innst. O. no 4 (1984-85) 7. See also Rt. 2014, 1192, a case highlighting social considerations.

185 B. Askeland, Rettferdighetsideer i norsk personskadeerstatningsrett, in: K. Ketscher/K. Lille-
holt/E. Smith/A. Syse (eds), Velferd og rettferd, Festskrift til Asbjern Kjonstad (2013) 17-34,
29-33.
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Part 7 Limitation of liability

I. Introduction

The Norwegian doctrine of tort law revolves around the causal link between the
tortfeasor’s act and the damage. There is — as under Germanic law - a need for
some kind of limitation of the causal consequences for which the tortfeasor should
pay damages'®. As for the general approach, the equivalence theory and the con-
ditio sine qua non test are the starting point and the first step in a »bifurcated
approach« The second step is named as »limitation of causality« by some schol-
ars, a term resembling that suggested in Basic Questions I''”. The second step is,
however, somewhat confusing because it consists of two separate approaches that
are sometimes intertwined. The first approach is a test of whether a condition
that qualifies as a conditio sine qua non is so insignificant that it should not be
regarded. The other approach is to ask whether a consequence of the damaging
act is too remote. Both tests occur in the same case, and depending on the con-
crete merits of the case, they sometimes revolve around the same factual events,
something that leaves an untidy picture. The approaches may be looked upon as
alternative ways of justifying a limitation of liability based on the causal connec-
tions of the case.

The Norwegian model of limitation is to set boundaries for liability on a nor-
mative and quite discretionary basis. The adequacy test consists of a set of themes
that are elaborated from case to case with variable strengths and weights. The
themes are varied considerations of values, efficiency, and general conceptions of
how the risk stemming from an act or activity should be divided between the tort-
feasor and the claimant.

II. The requirements of adequacy

The rules and principles of Norwegian law regarding adequacy have to some ex-
tent the same content as Austrian law; however, some major aspects are missing or
are not extensively developed in court practice or the doctrinal literature. Particu-
larly important is that the idea that the protective purpose of the rules set bounda-

186 Nygaard, Skade og ansvar (2007) 352.
187 Nygaard, Skade og ansvar 352 ff; cf Basic Questions I, no 7/5.
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ries for adequate causation is present but not as predominantly as in Germanic
law'®. Also, other continental ideas have only pale or non-existing counterparts in
the Norwegian doctrine.

The basic requirements of adequacy are that the damage which occurred was
foreseeable and that the damage was sufficiently closely connected to the interests
of the plaintiff'®. The latter criterion is most often applied when the damage is
caused to a third party, such as in cable cases™’. In such cases the crucial question
has been whether the damaged interest of the victim was sufficiently »concrete
and close« to the damaged thing™".

The boundaries of adequacy are drawn further where the damage is caused
with intent. This view has had theoretical support in older literature®*. Leading
scholars later argued against it'®®. In court practice the reasoning is, however, ac-
cepted. Also the presence of gross negligence constitutes a reason for making
even remote kinds of damage compensable™. When it comes to strict liability,
there is no clear doctrine of a wider range of adequacy; however, the case in Rt.
2006, 690 may very well be understood as an indication of such a principle: two
trains collided and the cargo on one of the trains leaked out, bringing about an
imminent danger of explosion. Many stores and offices in the adjacent town of
Lillestrem had to close and evacuate for several days. The court emphasised that
the damage was caused by a typical incident that should be covered by the strict
liability for railroads and implicitly argued that the responsibility should there-
fore be wide and cover remote effects, such as expenses stemming from the need
to evacuate due to an impending danger of explosion. The fact that strict liability
under Norwegian law has developed via a rigid application of the culpa rule may
possibly justify making the range of adequacy wider in strict liability cases than in
cases based on culpability.

188 See on this subject Koch, Der Ersatz frustrierter Aufwendungen 115-122 (on the »Schutzzweck-
lehre« and Nordic law). See also H. Andersson, Skyddséndamal och adekvans (1993).

189 An important case is Rt. 1973, 1268.

190 See below nos 2/136 and 149; Rt. 1955, 842 and Rt. 1973, 1268.

191 Rt. 1955, 842: a ship lowered an anchor and damaged a cable so that a factory lost electricity and
had to temporarily stop production. The interest of the factory was deemed to be sufficiently
concrete and closely connected with the damage to the cable.

192 O. Platou, Privatrettens almindelige del (1914) 620 f.

193 Stang, Erstatningsansvar (1927) 380.

194 Rt. 1960, 359 and Rt. 1973, 1268.
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III. Differences between Germanic and Norwegian law
regarding adequacy

Under Norwegian law, the protective purpose of the rule is, as mentioned, not
recognised as a special doctrine of limitation of damages. Of course teleological
interpretation is a part of the general method of interpretation of statutory provi-
sions, but such interpretation is not very often applied in the field of tort law. The
profound ideas of the German and Austrian approach are nevertheless from time
to time present in the wide and somewhat indistinct doctrine of adequacy. The
idea that the victim must be protected by the rule in question is connected with
the question of how written rules affect the culpa norm. The prevailing opinion is
that the written rule only defines the duty of care provided that the rule was made
to protect the victim'.

In other cases the purpose of an Act plays a role in the more precise elabora-
tion of where the boundaries of adequacy should be drawn. In Rt. 1992, 453 a case
on public authority liability for lack of control of imported fish that led to fish dis-
ease and consequential loss to fish farmers, the purpose of the Act on Fish Disease
Control was brought into the reasoning but not, however, as a decisive point™°.

Because there is no theoretical frame for or no developed doctrine on protec-
tive purpose, elements of the idea will and also will not arise in reasoning con-
cerning adequacy depending on the discretion of the court. This is very much in
line with the philosophy of leaving much flexibility to the judge. In this way the
likelihood of reaching sound decisions is good, but there may be a lack of foresee-
ability in the application of adequacy tests, something that has been criticised by
scholars™’.

The idea of lawful alternative conduct has not been promoted or developed on
a theoretical level in Norwegian tort law. Some of the examples, such as the exam-
ple of the drunken cyclist (Basic Questions I, no 7/22), would probably have been
solved by using general causal explanations.

195 See Nygaard, Skade og ansvar 203 f, referring to Rt. 1984, 466 and Rt. 1957, 590. See also Hagstrom,
Culpanormen (1985) 54 ff.

196 On the implicit application of the »Schutzzwecklehre« in this case, see Koch, Der Ersatz frust-
rierter Aufwendungen 77-81.

197 On the criticism, see Nygaard, Skade og ansvar 354.
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IV. The problem of disproportionately
vast damage

Under Norwegian law, one of the problems connected with adequate causation
has been the assessment of the impact of disproportionately vast damage which
has devastating consequences for the tortfeasor who may have limited assets to
pay damages. In earlier times this was addressed under the label of adequacy,
most clearly in an obiter dictum in Rt. 1955, 1132. The case concerned a bet placed
with a bookmaker who failed to send in the coupon, and therefore deprived the
man who had bet of a gain that he would have made had the bookmaker acted pru-
dently. The gain was modest, approx NOK 3,000 (€ 360), and the court stated that
they might have reasoned otherwise had a larger sum of money been concerned,
thereby implicitly suggesting a limitation based on adequacy.

A consistent approach was taken by the Supreme Court in the famous cable
case in Rt. 1973, 1268, where an airplane crashed into electricity cables, leaving
a large number of electricity users with no electricity. The claimant was a fish
farmer, who due to the lack of electricity suffered a loss stemming from the fact
that a large number of (baby) fish died because the water was not sufficiently hot.
In the action against the owner of the airplane, the state, the Supreme Court found
that the risk of being ruined by a floodgate of claims in cable cases should speak
for limiting the circle of compensable consequences. This was one of a few argu-
ments that supported the decision not to pay compensation to the fish farmer.

Later, a debate arose about whether the limitation due to large claims is still
valid since a general reduction clause was enacted in Norwegian law. Some schol-
ars maintain that the reasoning in the 1973 case is no longer valid'®’. Others hold
the opinion that the flexible borderline of adequacy stands on its own, and that
the limitation cannot be changed by the fact that other rules touch upon the same
elements™. This debate will be elaborated upon below, in connection with the de-
scription of the application of the reduction clause.

198 Nygaard, Skade og ansvar 370.
199 B. Askeland, Konkret og naerliggende interesse som avgrensingskriterium ved tredjemanns-
skader, Jussens venner (2001) 303-318, 312 f.
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Part 8 The compensation of the damage

I. The idea of »compensation in full«

Norwegian law recognises a rule of »compensation in full« for damage. The rule is
general and uncodified save for some sectoral provisions**. Even the sectoral pro-
visions must be interpreted in the light of the general rule of full compensation.

The idea of making the amount of compensation dependent on the degree of
fault was put forward early in the 20th century in profound theoretical works™™. The
idea was, however, rejected by leading scholars®®. Ever since, Norwegian doctrine
has been built upon a clear precondition of full compensation as the main rule.

As for damage to things and for pure economic loss, this rule may be inter-
preted literally, comprising »damnum emergens«and »lucrum cessans« However,
when it comes to the assessment of damages and personal injury awards, the rule
is interpreted in a rather reductive way. Thus, the courts have presented interpre-
tations which include other aspects such as that only expenses that are »reason-
able and necessary« (»rimelig og ngdvendig«) are to be recovered**. Furthermore,
a victim who is severely injured and must henceforth use a wheelchair should be
able to live a life »as fulfilling as possible« (»sé fullverdig liv som det er mulig«)***.
Hence normative components are at play when courts decide the award. An under-
lying truth is that it is immensely costly to compensate an injured person so that
he or she may have a life even slightly resembling life before the accident. There-
fore the rule of »full compensation« must be interpreted in a manner that repre-
sents a feasible compromise between the tortfeasor (and the liability insurance
industry) on the one hand and the victim on the other.

200 SKkl. § 4-1.

201 O. Platou, Privatrettens almindelige del 620 f and G. Astrup Hoel, Risiko og ansvar (1929) 213-218.
The latter paired the idea with an idea of proportional liability applicable for situations compris-
ing more than one responsible tortfeasor - thus presenting an alternative to solidary liability.

202 Stang, Erstatningsansvar 370-382, 379.

203 See eg Rt. 1999, 1967.

204 See eg Rt. 1996, 967.
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II. Lump sum is the main rule

The main rule is that compensation should be awarded in a lump sum®®, The rea-

son for this is the general purpose of closing the case, so that the parties can move
on®”. Only where special circumstances (»szrlige grunner«) are present, may the
judge award a periodic sum. This is particularly a good option where the victim
suffers from life threatening damage. The option of periodical damages means
that the tortfeasor will not have to pay damages for a period longer than the victim
will actually live*”. The rule under Norwegian law is that the loss of income after
the victim is dead should not be compensated, even if the responsible tortfeasor
is the cause of death*”®,

The one time lump-sum solution may be challenged by rational arguments
pointing to the fact that the assessment of damages may be quite inaccurate if,
for example, the victim dies shortly after a conclusive settlement. The Norwegian
tradition of compensation in a lump sum is, however, strong on this point. When-
ever the question has been discussed in the preparatory works, the counter argu-
ments have been varied and perceived as more convincing. Such arguments have
been that it might be difficult to secure the value of the compensation through
the shifting value of the national currency and that paying by annuity may pro-
duce administrative costs that otherwise could have been avoided®®. In addition,
the more obvious argument that the tortfeasor may be dead or insolvent at a later
stage has of course been put forward. Looking back on the previous discussions,
some of the arguments against the periodical solution do not seem strong in mod-
ern times. It is a fact that most damages for personal injury are covered by insur-
ance companies. These institutions have the means and ability to buy annuity
payments from a financial institution. Such a system is well developed in Sweden,
a country in which periodical payments are the main solution in personal injury
cases. Furthermore, the question of securing the value of the payment may nowa-
days be solved by applying the widely used monetary unit of G*°. The amount of

205 See the general rule skl. § 3-9.

206 This is distinctly expressed in the preparatory works, see NOU 1987: 4 and Odelsetings-
proposisjon (Ot. prp.) no 81 (1987-88) 32. The rule is maintained in the draft of the new rules
on standardised personal injury awards, see NOU 2011: 16.

207 Cf the same »length of life« argument in Basic Questions I, no 8/23.

208 P Lpdrup, Personskadekrav hvor skadelidte ikke kan gjore seg nytte av kompensasjonen pga.
dod eller andre forhold, in: Rett og rettssal, Festskrift til Rolv Ryssdal (1985) 573-585, 578, 581.
See also implicitly Rt. 2006, 684.

209 See Ot. prp. no 81 (1986-87) 37.

210 »G« means (as mentioned above) »sfolketrygdens grunnbelgp«. One G is currently NOK 88,370
(approx € 10,750). G is the »basic amount« in the Norwegian National Insurance scheme. It is
fixed by the state once a year in order to adjust national insurance benefits for inflation (this is
also explained in FN 13 above).
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the monetary unit of G is decided every year in the light of the level of wages and
prices in Norway.

In 2011 a new draft on standardised personal injury awards was drawn up*".
The committee had a good opportunity to discuss an annuity solution. Even
though, as mentioned above, there may be good arguments for choosing the an-
nuity solutions, the committee chose to keep the established rule on lump-sum
payments. An important reason for this choice was the fact that the lump-sum
system corresponds with the idea of standardisation. As long as the injury awards
follow from fixed figures of G in tables of compensation, the logical fulfilment of
the system is that the tortfeasor pays the damages once and for all***.

It also played a part that the committee in its mandate was encouraged to use
the Danish personal injury system - featuring lump-sum solutions - as a model*.
Moreover, the fact that the victim (and accordingly the tortfeasor — by compensat-
ing the victim’s expenses) has to pay tax on compensation once it is paid as an
annuity was a weighty argument for choosing the lump-sum payment. All in all,
given the context of standardisation, it was the best solution for the committee to
choose the lump-sum solution.

III. The reduction of the duty to compensate

Under Norwegian law there is a reduction clause covering all delict cases, see the
Norwegian Compensatory Damages Act (NCA) § 5-2. The provision states broadly
that in any case where the burden of covering the loss of the plaintiff is »unreason-
able«, the award should be reduced accordingly.

The main purpose of the rule seems to be a way of having an escape clause for
the tortfeasor under very special circumstances. The preparatory works mention
that the concern for the tortfeasor was the most important motivation for the rule.
The preparatory works also focused on the fact that there were reduction clauses
in other parts of the tort law area. One should therefore design a general reduction
clause in order to secure consistency of law**.

As for the other legislative reasons for the reduction clause, they are differ-
ent from and more pragmatically oriented than the reasons put forward by Ca-

naris and Bydlinski*®. The reasoning based on the grounds of social justice seems

211 NOU 2011: 16 Standardisert personskadeerstatning.
212, NOU 2011: 16, 76.

213 NOU 2011: 16, chapter 4.9.4.

214 See Ot. prp. no 75 (1983-84) 65.

215 See Basic Questions I, no 8/26.
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to have a sort of equivalent set of thoughts in the Norwegian reasoning liability
(Bydlinski) in the preparatory works, case law and theoretical comments. On sev-
eral occasions reference is made to the fact that the reduction is less justified
where there is insurance or a possibility of insurance on the defendant’s side*’.
Whenever the tortfeasor is insured, the burden is hardly »unreasonable« for the
defendant. The idea of reduction is mainly related to situations where there is a
defendantwho is personally responsible and who has to cover the loss by spending
his or her own assets. However, the second sentence in the provision allows for a
reduction even if the burden is not unreasonable. Instead reduction may be based
on the fact that it is reasonable that the claimant covers parts of the loss. In such
cases the reduction clause may also benefit the insurance companies*”’. There are
no traces of constitutional principles or principles related to abuse of rights in the
history of the Norwegian reduction clause. The discussion on whether the execu-
tion and enforcement rules may substitute or make the reduction clause obsolete
has also not emerged in Norwegian doctrine.

The statutory provision skl. § 5-2 contains guidelines for the process of re-
duction. One should attach weight to the financial status of the tortfeasor, the de-
gree or severity of the fault and other circumstances. This is one of the very few
places in the tort law system that recognises the financial status of the tortfeasor
as a relevant factor. In most contexts there is a clear perception that the financial
status is irrelevant, hereunder also the question of whether there is in fact any in-
surance involved™®. The provision opens up a wide margin of discretion. In the
preparatory works for the reduction clause, which was enacted in 1985, there are
indications that the provision is to be applied only in very exceptional cases. The
Supreme Court has, however, reduced the award on a number of occasions. The
most far-reaching decisions seem to be cases where the tortfeasor acted with in-
tent and even with criminal intent. In Rt. 2004, 165 a young man who had no finan-
cial assets set fire to a home for elderly people. He acted with intent, but the court
noted that at the time he was under the influence of drugs. The award was reduced
by 50%. There are also other cases where comparable judgments were given™.
There are, however, limits to the court’s willingness to reduce. Where the gravity
of the act is sufficient, it will not matter whether the tortfeasor is without assets.
In cases of robbery and a bomb attack, both involving killing or attempting to kill
people, the Supreme Court has found that reduction was out of the question®°.

216 See Ot. prp. no 75 (1983-84) 66.

217 See Nygaard, Skade og ansvar (2007) 408.

218 See eg the explicit remark on this point in Rt. 2003, 433.
219 See eg Rt. 1997, 889.

220 See Rt. 2005, 903 and Rt. 2008, 1353.
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As mentioned above, there is, however, another ongoing debate, connected to
the limits of adequate cause. This has partly historical reasons: before the general
reduction clause was enacted in 1985, the case law suggested that the rule of ad-
equacy might be a salvation for the defendant facing a ruinous claim®”. The argu-
ment of the otherwise ruinous consequences thus was a crucial argument in the
famous and important case of liability for third party interests in Rt. 1973, 1268:
a plane flew into an electric cable, causing damage to a fish farm which needed
the electricity to heat the water for fish. The fish died and the fish farmer claimed
compensation from the owner of the plane, the national Ministry of Defence. The
defendant was not held liable partly because of the consequences for defendants
who potentially might cause damage to a plurality of third parties, such as typ-
ically in cable cases where a large number of electricity users may be involved.
Scholars have suggested that the enactment of the reduction clause put an end
to this case law, so that the argument of ruinous consequences was no longer rel-
evant to the question of adequacy™. This is a stance that very much resembles the
recommendation made in Basic Questions I in connection with limits of liabil-
ity**. Askeland has opposed this view, holding that the argument of ruinous conse-
quences may still be of importance when drawing the limits of adequacy®*. In Rt.
2003, 338 no 76, the Supreme Court implicitly accepted that a huge loss stemming
from a minor accident may lead to limitation of liability based on lack of foresee-
ability. In another case Rt. 2006, 690 mentioned above in no 2/130, the Supreme
Court stated that the ruinous consequences argument might be relevant to the ad-
equacy test; however, it did not apply the argument in the case at hand™.

The crucial question on this point is whether the fact that the economic con-
sequences of the tortious act were unforeseeably huge is a decisive point for the
test of adequacy. The adequacy test will often refer to the foreseeable physical con-
sequences of an act regardless of the economic consequences. The old example
of von Tuhr (the horse driver falls asleep, the horse changes direction and the car-
riage is struck by lightning), which has played a part in the doctrine both in cen-
tral Europe and in Norway, is an example of physical consequences. Still, as long
as the floodgate argument is conceived to be relevant under the question of limi-
tation of causation, one can in my opinion not distinguish between arguments of
such limitation and arguments built upon the size of the award. As long as these
arguments have been relevant to the doctrine and court practice, the rules and the
system will change once the argument of huge awards is transferred to the ques-

221 Rt. 1955, 1132.

222, Nygaard, Skade og ansvar 370; P Ledrup, Leerebok i erstatningsretts (2005) 368. See also Rt. 2005, 65.

223 See Basic Questions I, no 7/43.

224 See B. Askeland, Konkret og naerliggende interesse som kriterium for tredjemanns tap, Jussens
venner (2001) 303-317, 312 f.

225 Rt. 2006, 690 no 57. See also on the subject Hagstrom/Stenvik, Erstatningsrett 421-423.
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tion of reduction. One must bear in mind that the question of reduction chrono-
logically emerges only after the question of adequacy is decided. If the argument
of the huge award is transferred to the reduction question, more cases than previ-
ously will pass the limitation of causation test. Furthermore, in situations where
paying the damages is burdensome because there are many claimants, it would be
a strange and costly system to allow many claimants to sue and win, and thereafter
reduce the damages to a very little sum because it would be too burdensome for
the defendant to pay in full to all claimants®®.

The court practice mentioned above indicates that the reduction clause in
Norwegian law is somewhat wider than its European counterparts, and also wider
than the reduction clause in soft law regimes, see PEL Liab Dam art 6:202 and
PETL 10:401°”. 1t is a rule of adequacy that leaves much discretion to judges. It
may not be recommendable to transfer more cases to be decided under the wide
discretion clause in skl. § 5-2. It would also leave some doubt about the weight
of the floodgate argument. In my opinion, the best way forward would be to con-
tinue observing the case law as developed before the reduction clause was enacted
in 1985. In any event, the self-contradicting practice of the Supreme Court on this
point is not satisfactory.

226 These points are put forward in Askeland, Jussens venner (2001) 312-315.
227 See the observations made in B. Askeland, Spenninger mellom norsk og europeisk erstatnings-
rett, Nordisk forsakringstidsskrift (NfT) (2006) 127-137, 135 f.
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Part 9 Prescription of compensation claims

The Norwegian system of prescription rules resembles Germanic solutions, none-
theless with some differences regarding the time periods and the commence-
ment of the periods. The legislative reasons for the limitation periods are the well-
known viewpoints on the possibility of proving the facts of the case, but also the
need for the defendant to move on without risking being sued for acts or activities
that he was involved in a long time before the claim. A claim in torts is prescribed
three years after the point in time when the claimant was aware of or ought to
have been aware of the damage and the responsible party, see Foreldelsesloven
1979 (»Limitation Act«) § 9. The rule thus resembles the German rule on the short
period, but however with a difference in commencement date. The German rule,
where the time period commences at the end of the year when sufficient knowl-
edge of the claim and the defendant is achieved, is however chosen in the Act on
Workmen’s Compensation®®,

The most doubtful question in this area of law has been to decide when the
victim had sufficient information to sue the tortfeasor. A string of cases shows that
the question is governed by a rule that resembles the culpa norm™. This is natu-
ral since the main requisite for prescription is that the claimant ought to have the
knowledge sufficient for a lawsuit™.

As for the long prescription period, it is 20 years, commencing from the end
of the damaging act. In principle the commencement may be prior to the occur-
rence of the damage. This is a solution that seems to have no counterpart in the
Germanic rules on prescription. The rule is, however, well founded, especially in
cases where the damaging act lasts for a long time, such as in the case of emis-
sions and other continuous damaging activities.

There is, however, an exception for personal injuries that are sustained by
a person under 18 years of age and where the tortfeasor knew or ought to have
known that the activity might lead to personal injury. Claims based on injuries
under such circumstances will never prescribe. The exception was included in the
relevant Act in the nineties as a response to cases of sexual abuse of children, who
dared not or, for other reasons, could not file a lawsuit within ordinary time limits.
Such victims may often have problems that make it difficult for them to sue before

228 See Yrkesskadeforsikringsloven (Workmen’s Compensation Insurance) § 15 first section.
229 Rt. 1960, 748; Rt. 1977, 1092; Rt. 1982, 588; Rt. 1986, 1019 and Rt. 1997, 1070.
230 See further on the requirements Nygaard, Skade og ansvar 428-430.
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they become adults. A 20-year long stop rule might otherwise prevent these vic-
tims from claiming their rights.

The limitation rules referred to apply only to non-contractual liability, how- 2/156
ever with an exemption for personal injuries occurring in connection with the per-
formance of a contract: see skl. § 9, third section.

The idea of reversing the burden of proof after half of the prescription period 2/157
seems to be a progressive and interesting solution. It has, however, never been
aired in the Norwegian debate. The relatively short period of three years may not
invite the solution in the same way as the longer period in Austrian law does.
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CHAPTER 3

Basic Questions of Tort Law from
a Polish Perspective

KATARZYNA LUDWICHOWSKA-REDO

Part 1 Introduction

Although the rule of »casum sentit dominus« is not expressed in any of the provi-
sions of the Civil Code (kodeks cywilny; hereinafter KC)', its significance as a prin-
ciple underlying Polish tort law cannot be questioned. It stands without doubt
that losses can be passed on to persons other than the victim only if particular rea-
sons exist that justify such a transfer.

As in many other European countries, a tendency has been noted in Poland
over the last decades to strengthen the protection of tort victims®; one could say
that there has been an increase in the number of reasons recognised as justifying
the shifting of damage to persons other than the one who sustained it as well as a
trend towards acknowledging reasons already accepted as such in areas in which
they did not hitherto play a role. Several examples will be drawn on to illustrate
this tendency. One of them is the growing significance of responsibility independ-
ent of fault, which has recently been introduced in the field of liability for the ex-
ercise of public authority (art 417 ff KC; see no 3/96 below) as well as in the area of
product liability (art 449" ff KC). A trend towards objectivising fault-based liability
may also be discerned: there is, for example, a tendency to assume the liability
of a legal entity for the acts of its organs (art 416 KC) based only on the unlawful-
ness of conduct, passing over the issue of individual accusations directed against

1 Act of 23 April 1964, consolidated text Dziennik Ustaw (Journal of Laws, Dz U) 2014, item 121.
On this tendency see M. Nesterowicz, Tendencje rozwojowe odpowiedzialnos$ci deliktowej w
koncu XX i poczatkach XXI wieku a ochrona poszkodowanego w prawie polskim, in: M. Neste-
rowicz (ed), Czyny niedozwolone w prawie polskim i prawie poréwnawczym (2012).
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organ members?; the concept of »anonymous fault« is used in cases of damage
infliction by one or more of a group of persons to whom the same liability rule
applies, which means that the individual characteristics of the actual perpetrator
are ignored®. The notion of a delict has been stretched to include violations of de-
ontological norms, and tortious liability may also be triggered by the provision of
untrue information®. In the early 1990s art 446* was introduced into the Civil Code,
explicitly allowing a child to demand the redress of damage that it suffered before
being born, and in recent years Polish case law has developed rules on liability for
both pecuniary and non-pecuniary damage caused by unwanted birth (see no 3/75
f below). Since 2008 the closest family members of a deceased tort victim may
claim compensation for moral harm (art 446 § 4 KC)°.

The following contribution is concerned solely with tort law; other schemes
allowing for the shifting of damage, such as social security law or insurance law,
are only mentioned insofar as necessary to show the place of the law of delict
within the Polish legal system. Tortious liability is also set against the background
of instruments which, unlike tort law, are not aimed at compensating the injured
party, but which likewise serve the protection of rights and interests.

The idea of replacing certain areas of liability law, and more specifically traf-
fic and medical liability, with insurance-based solutions’, or of supplementing
the law of damages with such solutions, has been considered in Poland®, but
has not met with much approval in areas other than medical treatment. As re-
cently as 2011, a new extra-judicial compensation system for victims of medical

3 For more on this, P Machnikowski in: A. Olejniczak (ed), System Prawa Prywatnego, vol VI.
Prawo zobowiazan - cze$¢ ogolna (2009) 418 f.
4 Machnikowski in: Olejniczak, System Prawa Prywatnego 417 f. On the objectivisation of fault see

also no 3/119 below.

Nesterowicz in: Nesterowicz, Czyny niedozwolone 35 and the literature cited therein.

6 See, inter alia, E. Baginska, Roszczenie o zado$¢éuczynienie na podstawie art 446 § 4 kodeksu

cywilnego na tle do$wiadczen europejskich, in: K. Ludwichowska (ed), Kompensacja szkod ko-

munikacyjnych - nowoczesne rozwiazania ubezpieczeniowe/Traffic Accident Compensation -

Modern Insurance Solutions (2011) 149 ff.

H. Koziol, Basic Questions of Tort Law from a Germanic Perspective I (2012) no 1/9.

8 With regard to medical treatment, see K. Baczyk-Rozwadowska, Odpowiedzialnos¢ cywilna
za szkody wyrzadzone przy leczeniu (2007) 381 f and the literature cited therein; for the pros
and cons of no-fault insurance schemes in the field of traffic accidents, see K. Ludwichowska,
Odpowiedzialno$¢ cywilna i ubezpieczeniowa za wypadki samochodowe (2008) 367 f; ea-
dem, Koncepcja no-fault w kompensacji szkdéd komunikacyjnych, in: K. Ludwichowska (ed),
Kompensacja szkod komunikacyjnych — nowoczesne rozwiazania ubezpieczeniowe/Traffic Ac-
cident Compensation - Modern Insurance Solutions (2011) 33 ff.

9 Ustawa o zmianie ustawy o prawach pacjenta i Rzeczniku Praw Pacjenta oraz ustawy o ubezpiec-
zeniach obowiazkowych, Ubezpieczeniowym Funduszu Gwarancyjnym i Polskim Biurze Ubezpie-
czycieli Komunikacyjnych of 28.4.2011, Dz U 2011 no 113, item 660, which inter alia introduced chap-
ter 13a to the Act on Patients’ Rights and Patients’ Ombudsman of 6.11.2008 (Ustawa o prawach
pacjenta i Rzeczniku Praw Pacjenta), consolidated text Dz U 2012, item 159 with later amendments.

o

~
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injuries was introduced'’, which, although inspired by no-fault patient insurance
schemes”, cannot itself be regarded as such due to the fact that it only provides
compensation if an infection, bodily injury, health disorder or death of a patient
resulted from an event inconsistent with current medical knowledge (a so-called
»medical event«)™, which implies negligence®. Also, the new system does not de-
prive the injured party of the possibility to take action in tort: the patient is al-
lowed to choose whether to make use of the out-of-court scheme or to follow the
path of the law of damages™. And finally, medical event insurance, constituting
an essential element of the system and designed as compulsory, was temporarily
made non-compulsory” due to problems with the execution of the obligation to
insure; therefore in the end, at least for the time being, the scheme cannot be de-
scribed as »insurance-based«.

As Koziol indicates, the borders between tort law and its »neighbouring fields«
may be somewhat blurred'; there should, however, be no doubt that this should
not lead to, and cannot justify, implanting into the law of delict concepts that
cannot be reconciled with its fundamental aims, such as punitive damages (see
no 3/33 below).

A good example of »blurred boundaries« is the division between a claim for
the restoration of a lawful position and a claim for compensation by means of
natural restitution (see the remarks on actio negatoria at no 3/21 f below). In such
cases, as Koziol points out, it would be sensible to allow for a »fluid transition« be-
tween the two areas in question rather than keep to sharp distinctions” (ie in the
case of actio negatoria give up adhering to one set of prerequisites and one set of
consequences and allow for their differentiation'®). No such tendency can, how-
ever, be discerned in Polish law. Instead, the focus is on the distinction between
the two claims and attention is paid to aligning the extent of restoration of a lawful

10 For more on the system, see E. Baginska, The New Extra-Judicial Compensation System for
Victims of Medical Malpractice and Accidents in Poland, Journal of European Tort Law (JETL)
2012, 101 f.

11 See the grounds for the draft of the Act of 28.4.2011 (FN g above), Druk Sejmowy no 3488.

12 For the precise definition of a medical event see art 67a of the Act on Patients’ Rights and Pa-
tients’ Ombudsman.

13 See, inter alia, Nesterowicz in: Nesterowicz, Czyny niedozwolone 41; M. Serwach, Charakterystyka
i zakres odpowiedzialno$ci za zdarzenia medyczne, Prawo Asekuracyjne (PA) no 3/2011, 12.

14 If, however, he/she opts for the new system and accepts an offer of compensation within this

system, he/she must waive the rights to all claims for pecuniary and non-pecuniary damages
which may result from the event qualified as a medical event (art 67 k sec 6 of the Act on Pa-
tients’ Rights and Patients’ Ombudsman).

15 M. Serwach, Ubezpieczenia z tytulu zdarzen medycznych w teorii i praktyce, PA no 4/2012, 4 ff.
16 Basic Questions I, no 1/17.
17 Basic Questions I, no 1/18.
18 Basic Questions I, no 2/24.
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position to the prerequisites of actio negatoria, which are more lenient than those
of a tortious claim.

Koziol’s support of fluid transitions manifests itself very clearly in the area of
alternative causation between an incident which generates liability and a chance,
where he strongly criticises the all-or-nothing principle and supports the idea of
liability apportionment®. Polish tort law does not, however, recognise poten-
tial causation, which speaks against adopting such a solution in these cases (see
no 3/85 below).

Although in essence not a question of blurred boundaries™, tort law’s interac-
tion with the law of unjust enrichment is nevertheless very interesting. The fact
that the tortfeasor gained an advantage from his tort is irrelevant for the extent of
the duty to compensate (in the sense that it cannot lead to compensation exceed-
ing the damage suffered), which may be considered problematic when in a given
case the victim does not have an unjust enrichment claim at his disposal (see
no 3/27 below)™. On the other hand, the enriched person’s obligation to reckon
with the duty to return the advantage, assessed according to an objective yardstick,
results in the existence of such a duty even if the person is no longer enriched (see
no 3/24 below). It may therefore be said that the enriched person’s conduct leads
to him having to bear the burden of the impoverished person’s loss™.

Polish law clearly distinguishes between tort law and breaches of contract and
does not formally recognise any interim area, which means that each case is allo-
cated either to the field of contract, or to the realm of tort, or to both with a right
to choose the liability regime, but not »in between«. It should, however, be briefly
noted here that a view has been expressed which considers liability for culpa in
contrahendo as a special regime, separate from both tort and contract (see espe-
cially nos 3/52 and 3/60 below).

It seems correct to speak of a dual-lane structure of Polish tort law™ in that
two main liability grounds are distinguished: fault-based and strict liability**. That
said, it must be noted that a certain approximation may be discerned between
fault and non-fault based liability due to the objectivisation of fault (see no 3/119
below). Also, neither fault-based nor strict liability is a uniform area. Within the
latter, different levels of strictness can be discerned®, while within the former the

19 Basic Questions I, nos 1/27, 5/87 ff.

20 Basic Questions I, no 1/19.

21 Basic Questions I, no 2/36 f.

22 For more on this issue, as well as on Koziol’s proposal to introduce a general claim for a dis-
gorgement of profit, see no 3/31 below.

23 Cf Basic Questions I, no 1/21 and the literature quoted therein.

24 Liability based on equity cannot be treated as a ground of equal significance as it is only intro-
duced as an exception.

25 See no 3/130 below. On the various legislative solutions within the field of strict liability see

J. Lopuski, Odpowiedzialno$¢ za szkody wyrzadzone w zwiazku z uzyciem sit przyrody (art 152

Helmut Koziol (ed) « Basic Questions of Tort Law from a Comparative Perspective



PART 1 INTRODUCTION 169

standard of care varies depending on the type of relations in question (art 355 § 1
KC) and is more stringent if the perpetrator acts as a professional (art 355 § 2 KC);
also, the reversal of the burden of proof of fault (arts 427, 429, 431 KC) makes fault-
based liability stricter; and finally, the term »fault« may be ascribed more than one
meaning (see the remarks on the understanding of »fault in selection« at no 3/123
below).

Wilburg’s flexible system, considered and advocated by Koziol in »Basic Ques-  3/11

tions of Tort Law from a Germanic Perspective, is not known to Polish tort law,
which at its core adheres to clear-cut rules, supplemented by general clauses al-
lowing for a certain amount of discretion. In order for delictual liability to arise,
all its prerequisites must be fulfilled; responsibility cannot therefore be affirmed
if one of the conditions for liability is not satisfied, even if the weight of other fac-
tors exceeds what is usually required. And while it is true that the flexible system,
with its support for fluid transitions and rejection of abrupt either-or solutions,
offers sensible answers to numerous complex problems and is capable of »encom-
passing all imaginable cases and their special qualities<*°, it is also rather compli-
cated, which means that its adoption would place the bar very high for all those
involved in the process of law application. If even the comparably »hard and fast«
rules of the present system cause many problems and leave countless questions
open, one can only imagine how difficult and demanding it would be to apply a
scheme whose very essence is flexibility.

The following report looks at the basic questions of tort law from the pointof  3/12

view of the Polish legal system. In order to accentuate similarities and differences,
references are made to solutions adopted or proposed in the Germanic jurisdic-
tions as presented in H. Koziol’s book »Basic Questions of Tort Law from a Ger-
manic Perspective«, which forms a basis for this contribution with regard to both
structure and content.

k.z.): jej znaczenie i ewolucja w perspektywie minionego 7o-lecia, Kwartalnik Prawa Pry-

26

watnego (KPP) no 3/2004, 672.
Basic Questions I, no 1/28 and W. Wilburg, Die Entwicklung eines beweglichen Systems im
biirgerlichen Recht (1950) cited therein.
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Part 2 The law of damages within the system for the
protection of rights and legal interests

I. Ingeneral

A claim for damages offers far-reaching protection of rights and interests, but is
also subject to strict requirements. A mere interference with protected interests
is not enough to justify such a claim; further conditions must be fulfilled, such as
unlawfulness and fault, or risk posed by a particular activity”. The law of damages
is, however, only one of the remedies provided by the legal system to serve the
protection of rights and interests. The following chapter looks at other available
instruments and at their interplay with the law of damages.

II. Claims for recovery

As in German and Austrian law, rei vindicatio (art 222 § 1 KC) merely requires that
the claimant (owner) is entitled to possess a thing (or, to be more precise, to hold
actual control over it) while the defendant is not, and is directed at the surrender
and recovery of the thing in the condition it is found at the time of the claim®.
Since compensation in kind is available to the victim under art 363 § 1 KC, the re-
covery of a thing may also be effected under the stricter requirements of the law of
damages. Under these more stringent conditions the claimant may, however, not
only retrieve the thing as it is, but also demand the redress of consequential harm
caused by the loss of possession.

Polish law also takes care of the owner’s interests by equipping him with so-
called »supplementary claims« against the unauthorised possessor (ie a claim for
the remuneration for using a thing, a claim for compensation for wear and tear,
deterioration or loss of a thing, and a claim for profits or for the value of con-
sumed profits; arts 224 f KC), but these claims, unlike rei vindicatio, are not objec-
tive in nature, that is they depend on the bad or good faith of the possessor, and to
a certain extent also on fault on his part™.

27 These are dealt with in detail below.

28 T. Dybowski, Ochrona wlasnosci w polskim prawie cywilnym (rei vindicatio-actio negatoria)
(1969) 136 .

29 The claims for remuneration for using a thing, compensation for wear and tear and deteriora-

tion or loss of a thing cannot be pursued against a possessor in good faith, who is also enti-
tled to acquire ownership of natural profits detached from the thing during the period of his
possession and retain the civil profits collected, if they became payable during that time. The
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The supplementary claims regulated in arts 224 f are regarded as leges spe-
ciales in relation to the general rules on tortious liability and unjust enrichment®.

III. Preventive injunctions

There are several provisions regulating preventive injunctions in Polish private
law. Apart from the general rule of art 439 KC, which is dealt with under no 3/18 be-
low, the following provisions, which introduce injunctions that are more limited in
scope, must be mentioned: art 24 § 1 KC, which concerns actions endangering per-
sonality rights®; art 78 of the Copyright Act”, dealing with actions threatening au-
thors’ personal rights; art 285 of the Industrial Property Law®, which regulates, inter
alia, actions endangering patent rights; art 18 s 1 of Unfair Competition Act*, con-
cerning the endangerment of an entrepreneur’s interest by an act of unfair compe-
tition. These »limited« injunctions do not form a consistent system, which fact has
thwarted attempts to reconstruct any general rules common to all of them®. It may,
however, be noted that, like in the Germanic legal systems, fault is not considered

possessor in bad faith must provide remuneration for the use of a thing and is responsible
for its wear and tear, deterioration or loss, unless the deterioration or loss would also have en-
sued if the thing had been in possession of the entitled person (he/she is therefore liable for
casus mixtus, so his/her liability is stricter than traditional fault-based tortious liability); he is
also obliged to return the collected profits that he/she did not consume and to pay the value
of profits he consumed, as well as to return the value of profits which he/she failed to obtain
due to bad management. Special rules apply to the possessor in good faith from the moment
he/she learned about the action for the recovery of the thing being brought against him/her:
he/she is obliged to return the collected profits that he/she did not consume and to pay the
value of profits consumed as well as to pay remuneration for the use of the thing. He/she is
also responsible for the wear and tear as well as for the thing’s deterioration or loss, unless
the deterioration or loss happened without his/her fault (his/her liability is therefore based
on presumed fault).

30 E. Gniewek in: T. Dybowski (ed), System Prawa Prywatnego, vol III. Prawo rzeczowe (2007) 515
and the literature cited therein.
31 To be precise, art 24 concerns actions endangering dobra osobiste, which translate more closely

as »personal interests«. »Dobra osobiste« are defined as values recognised by society, covering
a person’s physical and mental integrity, individuality, dignity as well as his/her position in
society, and being a prerequisite for the person’s self-realisation; see Z. Radwariski, Prawo cy-
wilne - cze$¢ ogdlna (2005) 160 f. In this report »dobra osobiste« are referred to as personality
rights — a term which seems to work better in a comparative context.

32 Ustawa o prawie autorskim i prawach pokrewnych (Act of 4.2.1994, consolidated text Dz U 2006,
no 9o, item 631).

33 Prawo wlasnosci przemystowej (Act of 30.6.2000, consolidated text Dz U 2013, item 1410).

34 Ustawa o zwalczaniu nieuczciwej konkurencji (Act of 16.4.1993, consolidated text Dz U 2003,
no 153, item 1503 with later amendments).

35 A. Smieja in: A. Olejniczak (ed), System Prawa Prywatnego, vol VI. Prawo zobowigzanh — cze$é

ogolna (2009) 630.
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a prerequisite for the entitlement to such injunctions; unlawful endangerment is in
principle sufficient. Unlawfulness of actions endangering personality rights is pre-
sumed® and understood broadly”, that is as an infringement of a legal provision or the
»principles of community life<®. The prerequisite for a preventive injunction based
on art 18 of the Unfair Competition Act is the commission of an act of unfair com-
petition, that is an act contrary to law or bonos mores which endangers or infringes
the interests of another entrepreneur (art 3 of the Act). As for art 285 of the Indus-
trial Property Law, it is emphasised that the claimant should prove that the defend-
ant undertook actions »threatening to infringe a specific industrial property right«®,

A general provision regulating preventive injunctions is art 439 KC, which
states that »a person who is directly exposed to the risk of damage resulting from
the behaviour of another person, in particular due to lack of proper supervision of
the operation of an enterprise or business controlled by him, or of the condition
of a building or any other installation possessed by him, may demand that that
person undertakes any measures necessary to avert the immediate danger, and, if
necessary, also to give adequate security«*. In contrast to the aforementioned reg-
ulations (see no 3/17), art 439 KC, which is rarely applied in practice*, is broader
in scope in that it not only encompasses preventive injunctions, but also allows
for claims for positive actions aimed at warding off the peril; indeed, the former,
which are being considered here, are deemed to come into question less often®.
There are several theories as to the requirements of a preventive claim based on
art 439 KC: 1) It is enough that there is a causal connection between the threaten-
ing behaviour and the direct threat of damage; the behaviour does not need to be
unlawful (this view is chronogically the oldest and no longer represented); 2) the
threatening behaviour must be faulty (this theory is criticised for transferring a
rule typical for liability for damages to an institution not aimed at ensuring com-
pensation but at preventing harm from happening®); 3) the requirements of a pre-
ventive injunction depend on the basis of liability which would arise in the case of
damage infliction; 4) the threatening behaviour must be unlawful*.

36 With regard to authors’ personal rights, see A. Wojciechowska in: J. Barta (ed), System Prawa
Prywatnego, vol XIII>. Prawo autorskie (2007) 702.

37 M. Pazdan in: K. Pietrzykowski (ed), Kodeks cywilny, vol I. Komentarz do Art 1-449' (2011) 155.

38 Ie moral rules of conduct universally accepted in society (see also FN 303 below).

39 A. Tischner in: P. Kostanski (ed), Prawo wlasnos$ci przemystowej (2010) 1144.

40 Translation by E. Bagitiska, Poland, in: K. Oliphant/B.C. Steininger (eds), European Tort Law.
Basic Texts (2011) 196.

M Smieja even regards it as in principle »dead<; see Smieja in: Olejniczak, System Prawa Prywat-
nego 643.
42 Smieja in: Olejniczak, System Prawa Prywatnego 638.

43 Ibidem 631.
44 On these theories, see, inter alia, M. Safjan in: K. Pietrzykowski (ed), Kodeks cywilny, vol I. Ko-
mentarz do Art 1-449* (2011) 1694 f; Smieja in: Olejniczak, System Prawa Prywatnego 625 ff.
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IV. Rights to self-defence

A person who acts in self-defence against a direct and unlawful attack at his own
interest or at the interest of another person, is not liable for damage caused to the
attacker (art 423 KC). The value of the interest against which the attack is directed
is irrelevant®. In order for liability to be excluded, it must be necessary to repel an
unlawful attack and at the same time not possible to do it in a way less detrimental to
the legally protected interests of the attacker”. The perpetrator is not obliged to re-
pair damage caused to the attacker if the means used by him/her were appropriate
in the situation in question, given the purpose of their use (countering an unlaw-
ful attack). The unlawfulness of the attack is to be understood broadly, that is as
an infringement of the law or of the principles of community life?.

V. Reparative injunctions

Article 222 § 2 KC, which regulates actio negatoria, states that an owner is entitled
to demand the restoration of a lawful position as well as the cessation of infringe-
ments from the person who infringes ownership in a manner other than by de-
priving the owner of actual control over the thing. The claim has a purely objec-
tive character, meaning that it does not depend on any subjective elements such
as fault or good/bad faith. Its sole prerequisite is the infringement of ownership. In
order to justify actio negatoria, the infringement must be unlawful, but since the
right of ownership is very broad in scope, it is safe to say that practically all inter-
ferences with the owner’s sphere of control over a thing are unlawful, unless they
are justified by a legal provision®.

The difference in wording between art 222 § 2 KC and art 363 § 1 KC is a clear
indicator that the Polish legislator distinguishes between restoring a lawful posi-
tion and restoring the previous position under art 363 KC, which deals with com-
pensation of damage (see no 3/160 below)¥. It is, however, not entirely clear where
exactly the border should be drawn between actio negatoria and a claim for com-
pensation. Dybowski stresses that the former is directed against current unlawful

45 Z. Banaszczyk in: K. Pietrzykowski (ed), Kodeks cywilny, vol I. Komentarz do Art 1-449'° (2011)
1639.

46 Cf, inter alia, A. Olejniczak in: A. Kidyba (ed), Kodeks cywilny. Komentarz, vol III. Zobowigzania -
cze$¢ ogolna (2010) commentary to art 423, no 6.

47 Supreme Court (Sad Najwyzszy; hereinafter: SN) judgment of 4.5.1965, I CR 5/65, LEX no 5796.

48 Dybowski, Ochrona wlasnosci 316.

49 See, inter alia, S. Rudnicki, Komentarz do kodeksu cywilnego. Ksiega druga. Wlasnos¢ i inne
prawa rzeczowe (2007) 344.
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interferences in another’s sphere, while the target of compensation claims is al-
ready inflicted damage, which may result from such unlawful interference, but is
not a necessary consequence thereof*”. There is generally no doubt as to the fact
that actio negatoria does not encompass a claim for monetary reparation, espe-
cially not for lucrum cessans®. A view has been expressed that »restoring a lawful
position« means not only ceasing the interference with another’s property, but
also removing the effects of such interference (eg evening out an unlawfully dug
ditch, removing an unlawfully constructed fence)*. Adoption of this view makes
it necessary to determine how far a claim for positive action can stretch. It seems
reasonable that actio negatoria, whose prerequisites are more lenient than those
of a claim for compensation, should not reach as far as the latter; in other words,
the owner should not be able to demand natural restitution to the extent that
the injured party is entitled to require it under art 363 KC. Dybowski convincingly
argues that the owner can solely demand that the interferer withdraws from the
boundaries of his/her ownership and takes only such actions as are necessary
to effect the withdrawal (ie actions necessary to restore the owner’s undisturbed
control of his/her thing)®; these actions may sometimes converge to a certain ex-
tent with actions aimed at restoring the previous state of affairs®. Anything above
and beyond can be claimed under the provisions of the law of obligations, pro-
vided that all prerequisites of liability are fulfilled.

It follows from the above that the claim for restoration of a lawful position
based on art 222 § 2 KC is regarded as a uniform claim under Polish law; a differ-
entiation of its prerequisites depending on the consequences for the disturber
(ie whether he/she is only obliged to tolerate the removal or also to actively re-
move the disturbance), although undoubtedly sensible®, has not hitherto been
put forward. De lege lata splitting the claim for restoring a lawful position into two
separate claims (a claim for non-facere and pati on the one hand and a claim for
positive action to remove the disturbance on the other) with different grounds for
imputation does not seem possible.

Other examples of reparative injunctions are provided by art 24 § 1 KC (claim
for the cessation of an action infringing a personality right as well as for the re-
moval of the consequences of the infringement), art 78 of the Copyright Act (claim
for the cessation of an action infringing an author’s personal right as well as for

50 Dybowski, Ochrona wlasnosci 311.

51 Ibidem 339 f.

52 A. Cisek in: E. Gniewek (ed), Kodeks cywilny. Komentarz (2011) 374; Rudnicki, Komentarz do
kodeksu cywilnego 344 f; see also, inter alia, SN judgment of 14.5.2000, V CKN 1021/00, LEX
no 55512.

53 Dybowski, Ochrona wlasnosci 350.

54 Ibidem 352.

55 Basic Questions I, no 2/24.
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the removal of the consequences of the infringement), art 79 of the Copyright Act
(claim for the cessation of an infringement of a copyright as well as for the re-
moval of the consequences of the infringement); art 18 of the Unfair Competition
Act (claim for the cessation of prohibited actions as well as for the removal of their
consequences in the case of an infringement of an entrepreneur’s interest by an
act of unfair competition); art 287 of the Industrial Property Law (claim for the
cessation of an infringement of a patent). All these claims are non-fault based™
and dependent on the existence of an infringement.

VI. Unjust enrichment by interference

A.  The relationship between claims for unjust enrichment and
claims for damages

As pointed out by Koziol, claims for damages and unjust enrichment claims are
similar in that they both require an interference with the protected interests of an-
other person”, but differ from one another as far as their goals and prerequisites
are concerned. This is true also in Polish law. An unjust enrichment claim (art 405
ff KC) does not require fault or any other imputation ground typical for tortious
liability. It is triggered by the enrichment of one person at the expense of another
(thus impoverished) person®. The behaviour of the liable party is generally irrel-
evant for the existence of a duty to return the advantage, although there is an ex-
ception to this rule: if the enriched person should have taken into account the duty
to return while consuming the advantage or disposing of it, he/she is still obliged to
return even if he/she is no longer enriched (art 409 KC). It is indicated that when
assessing whether the enriched party was obliged to reckon with the duty to re-

56 See Pazdan in: Pietrzykowski, Kodeks cywilny 154 (ad art 24 KC); J. Barta/R. Markiewicz in: J.
Barta/R. Markiewicz (eds), Prawo autorskie i prawa pokrewne. Komentarz (2011), commen-
tary to art 78, no 2 (ad art 78 of the Copyright Act); J. Bleszyriski in: J. Barta (ed), System Prawa
Prywatnego, vol XIII*>. Prawo autorskie (2007) 633 (ad art 79 of the Copyright Act); J. Rasiewicz
in: M. Zdyb/M. Sieradzka (eds), Ustawa o zwalczaniu nieuczciwej konkurencji. Komentarz
(2011), commentary to art 18, no 14 (ad art 18 of the Unfair Competition Act); A. Tischner, Ko-
mentarz do zmiany art 287 ustawy — Prawo wlasnosci przemyslowej wprowadzonej przez Dz U
2007, N0 99, item 662, in: T. Targosz/A. Tischner (eds), Komentarz do ustawy z dnia 9 maja 2007
r. 0 zmianie ustawy o prawie autorskim i prawach pokrewnych oraz niektérych innych ustaw
(2008) no 4 (ad art 287 of Industrial Property Law).

57 Basic Questions I, no 2/26.

58 Several authors do not treat impoverishment as the prerequisite for a duty to return the ad-
vantage; see P Mostowik in: A. Olejniczak (ed), System Prawa Prywatnego, vol VI. Prawo
zobowiazan - cze$¢ ogdlna (2009) 246 f.
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turn, an objective yardstick should be applied®. Czachdrski points out that since
there is no mention of fault in art 409, resorting to this term would not be justi-
fied®, although one cannot help but make an association with a divergence from
the pattern of careful conduct and hence with negligence.

Polish legal writers define impoverishment as a disadvantage relating to prop-
erty” and Pietrzykowski emphasises its likeness to pecuniary damage®. The claim
based on art 405 KC is, however, not aimed at compensating damage, but at dis-
gorging advantage gained by the interferer, so it does not arise if there is no enrich-
ment®. Accordingly, in the case of loss of profits, a claim for disgorgement is only
justified if the profit went to the interferer; it is not enough that it was lost by the
impoverished party®™.

In situations where the prerequisites for both claims are met, the disadvan-
taged party may choose whether to pursue a claim in tort or an unjustified enrich-
ment claim (art 414 KC: »The provisions of the present title shall not prejudice the
provisions on the duty to redress damage«)®.

It is stressed that the impoverishment and the enrichment must have a joint
source, meaning that the same event must be both a necessary and a sufficient
cause of both the former and the latter®. A destruction of machines such as in
one of the examples provided by Koziol” does not fulfil this prerequisite. It con-
stitutes the impoverishment, but in order for the other party to become enriched,
it is necessary for other conditions to be fulfilled” (eg customers must turn to
him rather than, for instance, give up acquiring goods produced by both compe-
titors). The same can be said about causing a competitor’s incapacity to work. The
law of unjust enrichment is therefore inapplicable in these cases. The law of tort,
on the other hand, as rightly pointed out by Koziol, has certain shortcomings®: it
is directed at the compensation of damage suffered, so if profit incurred by the

59 W. Czachdrski, Prawo zobowiazan w zarysie (1968) 225; K. Pietrzykowski in: K. Pietrzykowski (ed),
Kodeks cywilny, vol I. Komentarz do Art 1-449* (2011) 1533.

60 Czachdrski, Prawo zobowiazan 225.

61 E. Eetowska, Bezpodstawne wzbogacenie (2000) 63; Pietrzykowski in: Pietrzykowski, Kodeks cy-
wilny 1524.

62 Pietrzykowski in: Pietrzykowski, Kodeks cywilny 1524.

63 Letowska, Bezpodstawne 73.

64 Smieja in: Olejniczak, System Prawa Prywatnego 246.

65 SN judgment of 14.12.1983, IV CR 450/83, Orzecznictwo Sadow Polskich (OSP) no 12/1984 item
250.

66 Cf, inter alia, Zetowska, Bezpodstawne 73. A comparison is made with the opening of a dam

connecting a river with an artificial lake, which causes the river to rise and the elevation of the
lake to drop; Z. Radwariski/A. Olejniczak, Zobowiazania - cze$¢ ogdlna (2010) 289.

67 Basic Questions I, no 2/33.

68 It is reiterated that acquiring the possibility of enrichment is not enough to trigger an unjust
enrichment claim (See Zetowska, Bezpodstawne 69), which seems relevant in this context.

69 Basic Questions I, no 2/36 f.
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tortfeasor exceeds the amount of damage, he/she is left with a profit even after
compensating the victim in full.

B. Approaches to solutions in intellectual property law

Both the Polish Industrial Property Law and the Copyright Act provide for a claim
for disgorgement of profit. Art 287 of the former states that a patent holder whose
patent has been infringed shall be entitled to demand that the interferer returns
unjustly obtained profits and, in the case of a culpable infringement, makes good
the damage inflicted either in accordance with the general principles, or through
the payment of an appropriate sum of money corresponding to the license fee or
other appropriate remuneration due to the patent holder. A claim for disgorge-
ment of profit, which is independent of the interferer’s fault, can therefore be cu-
mulated with a claim for damages, which requires the tortfeasor’s fault and which,
depending on the victim’s preference, is either subject to the general principles of
the Civil Code, or takes on the form of a »claim for use«. This solution is therefore
quite different from that provided by the Austrian Patent Act”.

Article 79 of the Polish Copyright Act similarly entitles the victim to seek dis-
gorgement of profit obtained by the interferer irrespective of the latter’s fault. It
also equips him/her with a claim for damages either in accordance with the gen-
eral principles, or through the payment of an appropriate sum of money corre-
sponding to double or, where the infringement was culpable, triple the amount of
remuneration due to him/her for the use of his/her work. Unlike in the Industrial
Property Law, a punitive element is present here (see also no 3/34); the claim for
appropriate compensation is therefore not a typical »claim for use«.

As already stated, a claim for disgorgement of profit is independent of the
interferer’s fault and as such subject to considerably more lenient requirements
than a claim for damages. In accordance with the majority view, the Copyright Act
claim for disgorgement of profit is to be distinguished from the unjustified en-
richment claim regulated in the Civil Code”. With regard to the claim for disgorge-
ment of profit based on art 287 of the Industrial Property Law, diverging views are
presented: one treats it as an unjustified enrichment claim, and the other as a
separate claim to which Civil Code provisions on unjustified enrichment are not

70 Basic Questions I, no 2/38 f.

71 Barta/Markiewicz in: Barta/Markiewicz, Prawo autorskie, commentary to art 79, nos 21, 25;
Bleszyrniski in: Barta, System Prawa Prywatnego 659 f; K. Sarek, Roszczenie o wydanie uzys-
kanych korzy$ci, in: J. Jastrzebski (ed), Odpowiedzialno$¢ odszkodowawcza (2007) 234; see also,
on the basis of the 1952 Copyright Act, A. Kopff, Roszczenie o wydanie uzyskanych korzysci w
prawie autorskim i wynalazczym a roszczenie z tytulu bezpodstawnego wzbogacenia, in: Z.
Radwanski (ed), Studia z prawa zobowiazan (1979) 24.
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applicable. Supporters of the latter view point out that case law and literature con-
cerning the claim for disgorgement of profit based on art 79 of the Copyright Act
are also relevant for the claim regulated in art 287 of the Industrial Property Law™.

C. Anew type of claim?

It is emphasised that claims for disgorgement of profit mirror the principle that
unlawful interference with another’s pecuniary rights should not be in any way
profitable to the interferer”. Introducing such claims to the field of intellectual
property law is a clear sign that the legislator is aware of the problem of wrongfully
obtained gains, but does not mean that it is possible to automatically recognise
parallel claims in other areas of law. As Koziol points out, introducing a new type
of claim - a general claim for disgorgement of profit obtained through interfer-
ence which does not consist in use in the usual sense, constituting a mixture of a
damages claim and an unjust enrichment claim - would be a bold step™, which is
not possible in Poland without an explicit legal provision. Notwithstanding this,
the proposal to introduce such a claim is certainly worth a thought, especially as
Koziol’s arguments in its favour are very convincing. Considering the possible in-
troduction of a claim for disgorgement of profit should be preceded by an inves-
tigation of whether it would be consistent with the solutions already adopted in
intellectual property law. Koziol’s proposal, based on the doctrine of allocation of
goods and aimed at filling a »gap in protection« between the law of damages and
the law of unjust enrichment” involves introducing a claim the prerequisite of
which is objective negligence. Unlike Austrian patent law, which requires culpable
interference in order for the victim to seek disgorgement of profit and makes the
»claim for use« independent of the interferer’s fault’, Polish intellectual property
law makes the claim for disgorgement of profit dependent on unlawfulness only,
while the »claim for use«, which is an alternative to a claim for damages awarded
in accordance with the general rules of the Civil Code, either requires fault (art 287
of the Industrial Property Law; the claim for triple the author’s fee (art 79 of the
Copyright Act), which, however, can hardly be labelled a claim for use due to the
punitive elements present), or is independent of fault (the atypical »claim for usex,
ie a claim for double the author’s fee based on art 79 of the Copyright Act). All in
all, the Polish system is not entirely consistent, although with one constant pre-

72 For more on this issue, see Tischner in: Targosz/Tischner, Komentarz no 8, and the literature
cited therein.

73 Barta/Markiewicz in: Barta/Markiewicz, Prawo autorskie, commentary to art 79, no 22.

74 Basic Questions I, no 2/46.

75 Ibidem no 2/33 ff; see also no 3/27 above.

76 Basic Questions I, no 2/38 f.
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sent, namely that the claim for disgorgement of profit solely requires the infringe-
ment of a right. Taking this into account, it would seem unfitting to introduce a
general disgorgement of profit claim with stricter requirements, especially as the
finding of objective negligence tends in effect to be tantamount to the finding of
fault (see no 3/118 f below).

VII. Claims for damages

In order for damage to be shifted from the victim to another person, valid reasons
must be present. Firstly, the other person must have caused the damage or, alter-
natively, harm must have been caused by a factor within his/her sphere of respon-
sibility. Secondly, other conditions must be fulfilled, such as fault on the part of
said person, fault or unlawfulness of conduct on the part of another person for
whom he/she is liable, or the existence within the person’s sphere of control of a
thing or an establishment which is a source of danger for others.

The primary aim of tort law is to compensate the victim, although a deterrent
function of delictual liability is also recognised. The penal notion does play a cer-
tain, limited role as well; it must, however, be emphasised that its r