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‘War in the Home’: An Exposition
of Protection Issues Pertaining to
the Use of House Raids in
Counterinsurgency Operations

CECILIA M. BAILLIET

Institute for Public and International Law, University of Oslo, Norway

ABSTRACT House raids represent the genre of military acts which fall within the grey zone of
war and peace — counterinsurgency, post-conflict operations, or phase IV operations (a.k.a.
Operations Other Than War) — in which the Geneva Conventions and their Protocols may reveal
protection gaps. This article reviews accounts of the execution of house raids contained in the
military literature and compares them to the testimony of soldiers and observers recorded in the
media. It assesses the relevant provisions of humanitarian law as pertaining to the necessity,
distinction, and proportionality of actions. Further, it highlights the specific human rights and
humanitarian standards addressing terror, arbitrary intrusion into the home, violations of honor,
and humiliation. The conclusion emphasizes the importance of taking into account gender and
cultural considerations to properly address the interests of family members — ie., women,
children, and the elderly — who are most affected by house raids.

KEy Worbs: Children, counterinsurgency, honour, house raids, human rights, humiliation,
women

Introduction

One of the most troubling characteristics of modern warfare is the fact that
war, or armed conflict, is now conducted ‘amongst the people’ instead of on
conventional battlefields. As noted by General Sir Rupert Smith (2005: 288,
401), there is confusion due to the dissonance between the tactics applied by
soldiers and the actual context within urban, civilian towns. Indeed, in both
Iraq and the occupied territories of Israel, military personnel live behind
barricades and engage with people primarily within the context of military
actions, in particular house raids seeking to locate hidden insurgents. The
mandate of the U.S. Forces in Iraq is in part to conduct counterinsurgency
operations, to isolate and neutralize former regime extremists and foreign
terrorists, and to locate their weapons and money. The success of the
counterinsurgency operation is contingent on attaining intelligence from the
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local population to identify the enemy, and this in turn depends on whether
the people feel safe from reprisal by the insurgent. According to one reporter,
many Iraqis cite the pre-dawn raids as the ‘the single most offending practice’
of the U.S. occupation (Hendawi 2003). The intrusion into private homes
and the disruption of family life during house raids raises many concerns, as
‘war amongst the people’ becomes even more intimately ‘war in the home.’
The basic principles of humanitarian law — necessity, the need to distinguish
between combatants and civilians, and proportionality — are all subject to
scrutiny upon exploring the issue of house raids as a strategy. This author
suggests that counterinsurgency operations should abide by both the law of
war and human rights. Hence, the analysis also highlights the relevant human
rights/humanitarian standards applicable to house raids, i.e., protection from
terror, arbitrary intrusion into the home, humiliation, and violation of
honor.! This article supports the view that human rights duties extend to
areas under the effective control of the state (including occupied territories
that are under the authority and control of the occupying state) or in
situations involving the protection of persons under the power or effective
control of the state, irrespective of control of the territory.2 The U.S. position
is that the obligations contained within human rights treaties do not extend
extra-territorially, although customary human rights standards are applic-
able.® Nevertheless, as hostilities remain ongoing in Iraq, the applicability of
human rights may be limited.

The central thesis is that the general rules of engagement (ROE) that are
applied in house raids fail to adequately ensure the protection interests of the
civilian populace subject to such operations. Further, problems are exacer-
bated by insufficient training of troops, faulty execution of house raids,
imprecise or erroneous intelligence gathering, and overly broad targeting. The
question is how to balance the imperative to locate insurgents hidden within
civilian elements with the interest in respecting the protection standards and
cultural or ethical mores applicable to the inhabitants of a home.

Necessity

In Iraq, the insurgency and inter-sectarian violence has escalated, resulting in
increased pressures to locate and neutralize opposition. In 2006, the UN
Secretary General reported:

Insurgent, militia and terrorist attacks, as well as gross violations of human rights,
including killings, kidnappings and torture, continued unabated in many parts of the
country. Many of the victims are women, children and minorities. Iraq today has become
one of the most violent conflict areas in the world. According to the latest Government
figures, the number of civilians killed has increased considerably and stands at an
average of 100 people per day, while more than 14,000 were reportedly wounded per
month. (para. 58)

The tactics of asymmetric warfare render identification of irregular comba-
tants difficult. The ongoing hidden nature of the insurgency and concern for
‘revolving door participation,” in which insurgents slip back and forth into
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civilian life, revealed that full oversight over communities was lacking, in
spite of census mechanisms. This results in reactive, broad cordon-and-search
operations, sweep raids, or brigade raids as tactics to locate missing
personnel, insurgents, or their weapons (Padden 2006). One American officer
was cited as characterizing the raids as ‘distasteful but necessary’ (Granby
2004). House raids are intended to clear the neighborhood of insurgents and
re-establish security, but the fact that the cordon-and-sweep operations are
repeated after violent attacks leads one to question to what extent they are
successful as preventive control mechanisms. The anger of the Iraqi people is
being provoked by widespread and seemingly indiscriminate raids of their
homes, routinely executed with force. Although from a military perspective,
the level of force used in house raids may be characterized as ‘moderate,” from
the perspective of civilians, the fact that force is applied within the context of
the home actually appears to magnify its impact.

Within human rights law, a necessity standard pertaining to intrusion into
the home is provided by Article 8 of the European Convention for the
Protection of Human Rights and Fundamental Freedoms:

1. Everyone has the right to respect for his home.

2. There shall be no interference by a public authority with the exercise of
this right except such as is in accordance with the law and is necessary in
a democratic society in the interests of national security, public safety or
the economic well-being of the country, for the prevention of disorder or
crime, for the protection of health or morals, or for the protection of the
rights and freedoms of others.

This wording combines recognition of the right with prohibition of the state
from interference, except where necessary in a democratic society.* This is
interpreted as requiring identification of whether the interference responds to
social need and is proportionate to a legal aim (which in turn requires
examination of the nature of the interference and weighing it against the
protected right). One seeks to balance the right of the individual and the public
interest within a context that upholds the rule of law. Asbjern Eide (1984: 164)
has persuasively identified the idea of limitation necessary in a democratic
society as the human rights law correlate of the humanitarian law concept of
military necessity. It is obvious that the fight to prevent terrorism (security and
safety/crime prevention interest) is a legitimate aim that permits the state
broader discretion in interference with the right. However, the second
paragraph of Article 8 requires house searches to be conducted on the basis
of a decision by a legally authorized state authority for the purpose of securing
evidence and respecting the principle of proportionality. Although there is
tension regarding the legitimacy of the Multinational Forces (MNF) to order
and conduct house raids, these tasks are being increasingly delegated to the
Iraqi national forces. Hence, although one may recognize that the imperative
to locate insurgents renders house raids a necessary tactic, there remains a
need to assess the reasonableness or proportionality of such actions.
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Reasonableness/Proportionality

McFate & Jackson (2006: 13—16) and Lynn (2005: 25) point out the
importance of upholding the legitimacy of the military among the local
populace by adhering to basic norms of reasonable and proportionate
action.” One of the key criticisms against the use of house raids as a
counterinsurgency tactic is that they are accused of lacking utility, as they
rarely yield either insurgents or weapons, and the majority of those arrested
in such raids are subsequently released (Conetta 2005). Essentially, from a
human rights perspective, the tactic is accused of being unreasonable, and
from the perspective of humanitarian law it is often deemed disproportional.
One estimate by a U.S. officer in 2003 suggested that 70% of house raids were
fruitless.® The International Committee of the Red Cross (ICRC) issued a
report in 2004 on Iraq that described house raids as largely being conducted
at night and consisting of breaking down doors, aggressively waking
residents, yelling orders, pushing, kicking, striking with rifles, rounding up
the family in a room, breaking possessions and property, and arresting
members of the family by hooding them and leading them away in pajamas
or underwear. In sum, house raids are characterized as being counter-
productive as pertaining to the aims of improving intelligence collection,
winning ‘the hearts and minds’ campaign, or lowering recruitment into the
insurgency.

According to two U.S. military officers who addressed the issue of house
raids in practice, there is actually a ‘higher threshold of certainty in deciding
when to act’ in phase IV operations (post-conflict), and there is a need to take
‘immediate civil action to maintain the local community’s trust and
confidence’ when conducting raids (Caraccilo & Rohling 2004: 13).” They
conducted raids based on human intelligence, corroborated by single or
multiple sources and checked by intelligence officers for determination of the
validity of accusations and charges against a suspect. Threat assessments and
imagery were elaborated in the event of a conclusion to conduct a raid. This
provided, among other things, identification of entry and exit points for the
soldiers. Other sources criticize the U.S. Army for relying on technological
intelligence rather than human intelligence or cultural intelligence (Tomes
2004: 19). Caraccilo & Rohling (2004: 13—14) describe the rules of
engagement for their battalion as follows:

The 2-503’s guidance was: ‘with single-source information or a low-threat target,
knock on the door. With multiple-source information or a high-threat target, kick in
the door.” This was not a hard-and-fast rule. The nature of the target determined how
much force to use. For example, if intelligence reports described the target as a
Saddam Fedayeen (Saddam’s ‘Men of Sacrifice’) terrorist, the battalion would be
prepared to kick in the door whether the information was corroborated or not. If the
target was a propagandist who simply painted anti-coalition graffiti on walls and
public property, the battalion usually decided to ‘go soft’ on the target from the outset.
In either case, after any action, 2-503rd soldiers followed up within 12 hours to repair
any damaged property, talk with the target’s neighbors, explain the unit’s reasons for
conducting the raid, and perform other civic actions to maintain a good rapport with
the community.
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They give examples of two different house raids. One was based on a single
source in which the platoon knocked on the door and searched the home
while the platoon leader drank tea with the man of the house. The platoon
leader asked the man to have the target turn himself in, which he did the next
day. The second involved a multiple-source target. The platoon used
explosives to enter the property, cleared the home in minutes, and located
small arms and rocket-propelled grenades as well as arresting three male
suspects. They noted that: ‘The rules of engagement and accompanying
guidance that the battalion established during targeting meetings gave
subordinate commanders tactical flexibility but also curbed young infantry-
men’s innate desires to kick in every door, every time. As one might expect,
Kirkuk residents would tend to react more favorably to a knock on their front
door than to the detonation of C4 explosives’ (Caraccilo & Rohling 2004: 15).
What is clear is that the commanders must rely on their judgment beyond
what is established in the rules, and the officers must exhibit common sense
about the effect of forced entry on the civilian population. The conclusion is
that commanders ‘should use the methodical targeting process to define
problems and project combat power (both traditional and non-traditional) to
develop effective ROE and tactics, techniques and procedures in a post-
conflict environment.” The officers signal the need for a more nuanced
reflection of the impact of house raids from a cultural perspective or a human
rights perspective as requiring additional considerations, beyond single-
versus multiple-source corroboration, to justify the use of force. Furthermore,
given the danger of informants seeking to rid themselves of their own enemies
by ‘reporting’ them to the occupying forces, even multiple sources cannot
always be considered reliable.

Yet the negative effect of intrusions into the home is not remedied by
simple repair of damaged property or assurances to neighbors that residents
are in fact not involved with the insurgency. Good rapport would be better
attained if soldiers tried not to damage property and treated inhabitants with
respect throughout the process.

The article raises questions about how infantrymen are trained, as one may
question why the desire ‘to kick in every door, every time’ is described as
‘innate.” Assuming that not all infantrymen are brutal from birth, perhaps the
key lies in the basic training or pre-deployment training of the soldiers. As a
minimum, it should be geared toward rendering their performance in phase
IV operations more in keeping with the desired objectives of securing peace
and ‘winning the hearts and minds of the domestic population’ in order to
isolate the insurgent (Aylwin-Foster 2005: 4). As it appears now, the raids
unfortunately may be more likely to promote alignment with the insurgency,
instead of frustrating insurgency recruitment.® Indeed, the U.S. Army
Counterinsurgency Academy Textbook expresses precisely that point: ‘On
the surface, a raid that captures a known insurgent or terrorist may seem like
a sure victory for the coalition. The potential second- and third-order effects,
however, can turn it into a long-term defeat if our actions humiliate the
family, needlessly destroy property, or alienate the local population from our
goals.”” The commanders effectively are admitting their knowledge of the
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high risk to soldiers by resorting to excessive-force house raids, and thereby
point to the design of the ROE as a means of reducing such risk. In the event
other commanders have less foresight, this would raise the possibility of their
being held accountable for reckless negligence.

Brigadier Nigel Aylwin-Foster, of the British Army, suggests that more
attention should be paid by U.S. military to the consequences of adopting a
tactic involving excessive force in counterinsurgency operations (2005: 4).'°
He claims that observers of the U.S. Army consider it to be too inclined to
view offensive operations and destruction (kill or capture) of insurgents as
the appropriate counterinsurgency strategy, and that it is too insensitive to the
cultural nuances of the situation (2005: 5). Aylwin-Foster (2005: 5) cites
the example of an Iraqi senior official who had his house raided twice by the
U.S. Army, but is cautious in assigning accountability for mistakes:

On one occasion the troops displayed exemplary awareness of cultural sensitivities, such
as appropriate treatment of women in the household. On the other, the aggressive
behaviour of troops from a battalion newly arrived in theatre led to his formal
complaint, with consequent apology from a U.S. General Officer. Obviously the latter
occasion was simply a mistake and betrayed, if anything, a lack of training: it was hardly
likely to have been indicative of command intent. Nonetheless, another U.S. General did
assert that it was unreasonable and impractical to expect front-line soldiers, given their
training and pre-eminent warfighting role, to develop the levels of subtlety or master the
wider range of skills predicated by the hearts and minds campaign. He implied that their
employment must perforce be restricted to combat tasks, leaving post conflict
engagement with the populace largely to other organizations, such as the Army’s
reservist dominated CIMIC units, and NGOs.

The claim that lack of training has nothing to do with command intent is not
entirely without debate. Henrik Syse and Helene Ingierd (2006: 16) assert that
‘command responsibility is both forward- and backward-looking. It includes
a) the duty to prevent criminal and immoral acts, and b) the duty to hold
one’s own soldiers accountable (and to some extent allied soldiers in
multinational operations). Whereas the first duty calls for attention before
crimes take place, and reminds us of the duties of commanders with regard to
the proper training of subordinates, the issuing of clear orders, etc., the
second is preceded by offences that already have occurred.” Hence, it may be
argued that commanders should ensure proper training of their troops as
pertaining to conduct during house raids, precisely because a failure to do so
may result in an environment of increased risk of or lack of sanction for
overaggressive tactics.''

A dilemma may arise from the narrow identification of relevant standards
for such actions. There is a tendency within the military literature to
emphasize a base minimum of respect for the rights to life and property.
Colonel Greer (2005: 18) described the duty of care in counterinsurgency
operations as principally focused on such norms: ‘COIN [counterinsurgency]
operations must do more than simply kill or capture opponents. To win the
COIN fight, counterinsurgency must be turned from supporting the
insurgents to supporting the legitimate government and its forces. Killing
and wounding innocent civilians and destroying homes and businesses can
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have adverse strategic consequences that far outweigh any temporary tactical
gains.’

He further described a counterinsurgency operation in which the Iraqi
Special Police sought to show the people that they could conduct an
operation without harming innocent people or destroying homes:

Through discreet, deliberate, precise targeting, by conducting operations at night; by
focusing on detention, not killing; and by treating detainees humanely and rapidly
releasing detainees who were innocent, the Iraqi Special Police set the example for
operating in a manner designed to win hearts and minds without creating new
opponents. That no civilians were killed or injured and no local buildings were
destroyed proves the Iraqi Special Police understood the strategic, not just the tactical,
effect of military operations. (Greer 2005: 18)

The problem with this assessment, as with the earlier description by U.S.
officers of house raids, is that it measures success in terms of minimizing
death or physical injury as well as destruction of property. It does not
consider the psychological, emotional, and moral injury resulting from raids
that are likely to render perception of the actions as being excessive and
arbitrary by the local populace, thereby de-legitimizing the actions. Indeed,
Robert R. Tomes (2004: 20) cites large-scale sweeps as being historically
ineffective and sets forth: ‘In Iraq it is clearly difficult to weed out insurgents
while protecting the Coalition’s ability to win the trust of the Iraqi people and
downplay its image as an occupying force. Whenever the commoner feels
threatened or afraid, the guerrilla has the upper hand. Protecting basic
liberties must be balanced with weeding out subversive elements and threats
to stability.’

Given the high risk of violence and the limits of intelligence in house-raid
operations, it appears that soldiers are more likely to adopt strategies that will
minimize injury to their personnel, and may assume that a house is being used
by insurgents. This increases the risk of surprise tactics, such as by
unannounced entrances, including the use of explosives. It has been noted
that the use of explosives in Iraq is problematic, due to the architecture of
Iraqi homes.'? Iraqi homes tend not to have a hallway behind the front door.
The door often leads directly into the main room in which civilians may be
sleeping; hence, the use of explosives may result in civilian casualties. One
platoon leader trained his men to give the residents of the house a five-minute
warning to come out peacefully, rather than blowing out the front door and
risking killing civilians or being attacked.!® Nevertheless, they claimed to lose
the element of surprise necessary to catch a suspect in such procedures.
Hence, house raids may not always include a five-minute warning if the leader
fears that the safety of the soldiers is at risk. In comparison, in response to the
Israeli Supreme Court’s ruling that the Army should desist from using
civilians as human shields in house raids, the Army has resorted to using
bulldozers to knock houses down in order to locate targets without exposing
their soldiers to danger, thereby increasing the risk to the inhabitants within
(Watzman 2006).'* Further complications arise in situations in which military
commanders seek to ensure security for their forces and hence may issue an
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order for a raid of several houses if arms are found in one house; hence, the
search may run the risk of violating norms of reasonableness or proportion-
ality in terms of scope.

The fact that the raids are conducted primarily at night presents a
particular issue for proportionality analysis. One may draw comparison to
cases involving counterinsurgency operations (although not necessarily
within combat arenas). In Rojas Garcia v. Colombia, HRC, Comm. No.
687/1996, CCPR/C/71/D/687/1996 (May 16, 2001), the U.N. Human Rights
Committee held that there was a violation of Article 17, in spite of a legal
basis for the nighttime search, due to the arbitrary manner in which the
search was conducted. Armed forces forcibly entered the home through the
roof at 2a.m. They conducted a search of all the rooms, terrifying and
verbally abusing the family, including children. One shot was fired. Although
the state later admitted error as pertaining to the proper address for the raid,
no reparation was provided. Mr. Rojas Garcia’s sister suffered severe nervous
trauma, indirectly resulting in her death, his mother and children were unable
to recuperate from the shock, and his family was blamed for the murder of an
ex-mayor. The Committee concluded that the raid was not reasonable given
the circumstances and was not in accordance with the provisions, aims, and
objectives of the Covenant. However, it did not deem it necessary to decide
whether the raid was an attack on the family’s honor or reputation.

The European Court of Human Rights in Camenzind v. Switzerland,
judgment ECHR (Dec. 16, 1997) held that a search could not be conducted at
night except in important cases or where there is imminent danger. Searches
are to be carried out if it is likely that a suspect is there, or objects or valuables
liable to seizure or evidence of the commission of an offence are found there.

In Murray v. The United Kingdom, ECHR judgment (Oct. 28, 1994), the
European Court of Human Rights held that there was no violation of the
right to private and family life and home where there was genuine, reasonable
suspicion that the person was linked to the commission of a terrorist crime,
and that there existed sufficient grounds for the entry and search of the home
in order to conduct the arrest. The aim of preventing IRA terrorist crime
against the state’s citizens and institutions was cited as legitimate, the search
of the home deemed necessary for such an aim, and the means of search
proportional. The Court cited the House of Lords’ recognition that the
placement of all the occupants of the home in one room ‘was sensible,
reasonable and designed to bring about the arrest with the minimum of
danger and distress to all concerned’ (both the occupants of the house and
the soldiers) under a situation of ‘extreme tension.” The Court cites Lord
Griffiths of the House of Lords as noting that:

When arrests are made on suspicion of involvement with the IRA it would be to close
one’s eyes to the obvious not to appreciate the risk that the arrest may be forcibly resisted.
The drill the Army follow is to enter the house and search every room for occupants. The
occupants are all directed to assemble in one room... It is however a proper exercise of
the power of search for the purpose of effecting the arrest to search every room for other
occupants of the house in case there may be those there who are disposed to resist the
arrest. The search cannot be limited solely to looking for the person to be arrested and
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must also embrace a search whose object is to secure that the arrest should be peaceable.
I also regard it as an entirely reasonable precaution that all the occupants of the house
should be asked to assemble in one room. As Corporal D. explained in evidence, this
procedure is followed because the soldiers may be distracted by other occupants in the
house, rushing from one room to another, perhaps in a state of alarm, perhaps for the
purpose of raising the alarm and to resist the arrest. In such circumstances a tragic
shooting accident might all to easily happen with the young, and often relatively
inexperienced armed soldiers operating under conditions of extreme tension.'®

These were cited as ‘legitimate considerations’; hence, the means for the entry
and search of the home were not considered disproportional. Hence, there
was no violation of Article 8.

Description of the situation in Iraq and Palestine as one of similar ‘extreme
tension’ is appropriate; hence, from the European Court of Human Rights’
perspective, the round up of families in one room may be acceptable. However,
what is left open is: first, whether the conduct of the raids at night is reasonable
and necessary (indeed the U.S. Army would argue that the insurgency
escalation reveals a situation of imminent danger, rendering the night raid
necessary); second, whether the selection of the houses is sufficiently founded
on probable evidence; and third, whether it is overly broad in span or arbitrary
in nature and application. There appears to be a lack of clarity regarding the
scope and manner in which raids are conducted. Further, the night raids appear
to augment the level of distress of those within the home, i.e., women and
children. Although the European Court of Human Rights has held that special
police checks need not be foreseeable to individuals, obviously because it
would defeat the purpose of intelligence, it should be clear as to the
circumstances and conditions in which the police are empowered to interfere
with the right to private life so as to prevent arbitrary interference.'®

Guidelines should be elaborated to address the categories of people whose
homes are being searched, the circumstances for such a search, and the
procedure to be followed (timing and duration of raid, level of use of force,
scope of search, etc.). Moreover, there should be the requirement of a
supervision procedure to guarantee legitimate aim and diminish arbitrary
execution of house raids.!” It may be suggested that raids for the purpose of
conducting a census should be conducted during the day, rather than at night,
by lightly armored personnel, including women. Night raids should be limited
to those cases in which risk assessment reveals a high threat of imminent
lethal attack and intelligence supports the precise targeting of specific
locations, i.e., the exact address of a house, rather than a general area.

Distinction and Scope of Targeting

An additional critique launched against the U.S. military in Iraq is that it is
biased against the domestic population; this appears to be related to problems
in adequately targeting individuals. In 2004, a British officer noted the need
to amend their approach: ‘“They need to stop viewing every Iraqi, every Arab
as the enemy and attempt to win the hearts and minds of the people’
(Rayment 2004). Nevertheless, the state of chaotic violence marked by
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improvised explosive devices (IEDs) and suicide bombings breeds distrust
and despair among soldiers and civilians alike. One Iraqi local subjected to a
house raid refused to assist the MNF troops in locating insurgents due to fear
of reprisal by the insurgency. He described the concern of the U.S. officer who
addressed him as noting: “We do not know where to look. All we want to do is
help, but we do not know who to target’ (Poole 2006). The U.S. Counter-
insurgency Manual (Dec. 2006: 5-105) admits that ‘it may be difficult to
identify targets when a COIN campaign begins.” Hence, the response to
increases in insurgent violence is ‘clear’ tactics that seek to isolate insurgents
by blocking exits and conducting house searches to flush out insurgents. The
hope is that reconnaissance, information from locals, and other intelligence
will assist targeting for house raids. But when locals will not cooperate and
intelligence is faulty, targeting is a formidable task. Because targets range
from individual persons to groups of people living in areas under the control
of insurgency operations, the scope varies from targeting a single home with a
special unit to sending brigades to raid hundreds of homes in an entire city or
town. The problem is that clear tactics are unable to prevent the return of
insurgents unless the army has a sustainable presence in the areas, a scenario
which is not currently present. Many civilians indicated that they remained
under coercion or intimidation to hide insurgents, assist them, or simply not
reveal their whereabouts. ‘Shielding’ situations arise in both voluntary and
involuntary variants; it is difficult to determine with certainty which persons
support the insurgency and which do not.

Protocol I, Article 52 prohibits the attack of civilian objects that are not
military objectives (defined as objects which by their nature, location, purpose
or use make an effective contribution to military action, and whose total or
partial destruction, capture, or neutralization offers a definite military
advantage). Section (3) sets forth that ‘in case of doubt a house shall be
presumed not to be used to make an effective contribution to military action.’
The U.S. position is that the rule of presumption is not customary and is
contrary to the traditional law of war because it shifts the burden of
determining the precise use of an object from the defender to the attacker, i.e.,
from the party controlling that object to the party lacking such control. It is
noted that this ignores the realities of war by demanding a degree of certainty
on the part of the attacker that seldom exists in combat (Henckaerts &
Doswald-Beck 2005: 36). Further, the U.S. Department of Defense argued in
its Report on the Conduct of the Persian Gulf War that such rule undermines
the duty of the defender to separate civilians and civilian objects from
military objectives (ibid.). Israel claims to observe the rule only when the
commander has significant doubt, not a slight possibility of mistake (ibid).'®
The ICRC recommends that verification be made prior to attack to ensure
that they are indeed military objectives (ibid.: 24).1°

An important point is that search-and-clear operations may be considered
alternatives to open-fire lethal attacks. Search, arrest, and neutralization
actions are often highlighted as less damaging quasi-police alternatives in
keeping with law enforcement duties, guaranteeing security related to
occupation under the IV Geneva Convention. Hence, intrusion into the
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home may be considered a mode of abiding by the principle of inflicting ‘least
harm.” Yet when the situation is defined as one of occupation or counter-
insurgency, the raid itself may be considered a high-level intervention (as the
method of combat is no longer solely lethal, but rather diversified among
lethal and non-lethal actions), requiring lesser alternatives or the identifica-
tion of a range of degrees of intervention permitted in raids appropriate to
the context at hand. The very nature of insurgency often results in the use
of civilians and their homes as shields, rendering civilians subject to raids
under the principle of double effect — the military legitimately searches for
insurgents, but the unavoidable effect is intrusion into the home of civilians,
with its corresponding infringements on human rights.

This becomes complicated due to the fact that civilians are subject to
duress and fear tactics by insurgents to ensure non-cooperation with
counterinsurgency forces. In turn, the inability of civilians to assist the
counterinsurgency effort renders them exposed to house raids. Unfortunately,
a house raid appears to be viewed as the lesser evil, given the alternative of
assassination by the insurgents themselves. The results of raids vary widely
between successful location of insurgents, weapons, or money and fruitless
interventions that breed resentment among civilians who may be more
inclined to support the insurgency after experiencing a house raid. The U.S.
COIN Manual (Dec. 2006: 5-59) suggests that clearing operations serve in
part to deliver the message that if civilians actively support the insurgency,
they prolong combat operations. Hence, one might suggest that this results in
a cyclic phenomenon of searching for insurgents that actually prompts the
escalation of insurgence, which in turn results in renewed searches for
insurgents. Of special significance, the Inter American Commission on
Human Rights stated that indirect participants do not merit targeting as
combatants just because they may sympathize with the insurgency or fail to
prevent its attacks on the armed forces.?°

House Raids as Terror

An Iraqi observer characterized house raids as ‘terrorizing the Iraqi people’
(Mite 2003). The exposure of civilians to acts of terror, humiliation, and
violation of honor is prohibited under international humanitarian law.
Although the primary purpose of house raids is to locate insurgents and/or
their weapons, the indirect purpose may be to intimidate residents to
cooperate with the counterinsurgency effort, and the net effectr may well
amount to a certain degree of terror, irrespective of purpose due to the
method of the raid. Indeed, victims, observers and soldiers use the word
terror to describe house raids. Nevertheless, Article 51 (2) of Protocol I of the
Geneva Conventions requires a clear-intent standard: ‘The civilian popula-
tion as such, as well as individual civilians, shall not be the object of attack.
Acts or threats of violence the primary purpose of which is to spread terror
among the civilian population are prohibited.’

The problem is that, because the standard excludes recklessness or
negligence, it is not possible to identify housing raids as manifestly illegal
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due to its effect of terror. Indeed, the conclusion points to the contrary
(Cassese 2003: 161). Further, apart from the lack of identification of house
raids as pursuing a primary purpose of terrorizing the populace, house raids
may not fall under the substantive identification of an act of terror. The legal
definition of acts which spread terror among the civilian population includes
indiscriminate and widespread shelling, the regular bombardment of cities,
assault, rape, abuse and torture of women and children, mass Kkilling,
deliberate and indiscriminate firing on civilian targets, unlawful firing on
civilian gatherings, and a protracted campaign of shelling and sniping upon
civilian areas (Henckaerts & Doswald-Beck 2005: 11).2! Consequently, the
threshold within humanitarian law is high, as it refers to acts that are already
prohibited under other provisions. As discussed in the ICRC Commentary on
the Additional Protocols:

There can be no doubt that acts of violence related to a state of war almost always give
rise to some degree of terror among the population and sometimes also among the
armed forces. It also happens that attacks on armed forces are purposely conducted
brutally in order to intimidate the enemy soldiers and persuade them to surrender. This
is not the sort of terror envisaged here. This provision is intended to prohibit acts of
violence the primary purpose of which is to spread terror among the civilian population
without offering substantial military advantage. It is also interesting to note that threats
of such acts are also prohibited. (Sandoz et al. 1987: 618)

Thus, although the Iraqis may identify house raids as acts of terror, they do
not fall within the traditional understanding of this term under the Protocol.
They may be viewed as coercive tactics, but accountability would then require
linkage to other protective standards within the Geneva Conventions and
Protocols, the customary principles of humanity (given that the security of
the person and his/her property during a raid is sacrificed for the security of
the state), or possibly the prohibition of causing unnecessary suffering
(measuring the emotional and psychological impact of a raid).22 Yet even
though the primary violation may prove non-corporeal, these elements are
also incorporated within the provisions relating to humiliation and honor.

Humiliation and Honor as Affected by Arbitrary Intrusion into the Home

Another characteristic of house raids raised by both victims of raids and
soldiers is that they serve as weapons of humiliation.”> The Geneva
Convention IV, Article 3 calls for humane treatment in all circumstances of
noncombatants, and prohibits ‘outrages upon human dignity, in particular
humiliating and degrading treatment.’24 Humiliation is a state of disgrace in
which one loses one’s sense of self-respect. The infliction of humiliation may
be considered an act of severe psychological violence that injures the person
via his or her enforced subjugation, which damages his or her pride, honor, or
dignity (Rosenberg 2003). Universal understanding reflects the perception of
an illegitimate debasement, devaluation, and/or dehumanization (Schapiro
2004).25 In addition, there are individual or cultural variations that relate to
the context in which the treatment occurs. The Elements of Crimes for the
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International Criminal Court sets forth that the cultural background,
including nationality and religion, or the person should be taken into
account when assessing humiliating treatment (Henckaerts & Doswald-Beck
2005: 319). In the context of war, humiliation must be severe to amount to an
outrage upon human dignity, but there is no purpose requirement. The Rome
Statute establishing the International Criminal Court, Article 30, sets forth
that the mens rea requirement includes both intent in relation to conduct and
consequence and knowledge (awareness) of the existence of a circumstance, or
that a consequence will occur in the ordinary course of events. Given that
Article 8 (xxi) on committing outrages upon personal dignity, in particular
humiliating and degrading treatment, does not indicate a specific intent
standard, it remains open to either intent, knowledge, or both as mens rea.
Although one may argue that soldiers do not intend to humiliate women by
conducting house raids, this may be countered by suggesting that the
commanders acted recklessly or with negligence. This would be due to their
awareness or knowledge that such humiliation would likely ensue both with
respect to Article 3 of Geneva IV and as pertaining to the cultural assessment
that such conduct is inappropriate due to the Islamic concept of honor. Such
a conclusion would be grounded in the context of night raids and/or
assessment of their conscious failure to take sufficient precautions to prevent
such humiliation.?® The International Criminal Tribunal for the Former
Yugoslavia Appeals Chamber in Prosecutor v. Kunarac, Kovac, and Vukovic
issued a finding of guilty for outrages upon personal dignity given Kovac’s
intentional commission or participation in an act or omission which would
generally be considered to cause serious humiliation, degradation, or
otherwise be a serious attack on human dignity and he knew that the act
or omission could have that effect.”’

U.S. forces claim to respect cultural norms in order to avoid humiliating
civilians, an example being the practice of not cuff-linking women during
house raids or of using female personnel to search women’s belongings or
person (where possible).”® Battaglia (2004: 47) noted the U.S. First Calvary
Division’s intention to adopt a ‘cordon and knock’ policy for searching
homes, which would allow a three-minute delay to enable women to cover
themselves. Nevertheless, the Women’s Rights Association (WRA) of Iraq has
registered more than 240 cases of women who claim to have suffered
‘humiliation’ by the army and police during raids on their homes since July
2005.%°

Within human rights law, the Cairo Declaration on Human Rights in Islam
contains two guarantees against humiliation, the first, actually linking such
action to situations of occupation, and the second to situations of restriction
of freedom:

Article 11

a) Human beings are born free, and no one has the right to enslave, humiliate, oppress or
exploit them, and there can be no subjugation but to God the Most-High.

b) Colonialism of all types being one of the most evil forms of enslavement is totally
prohibited. Peoples suffering from colonialism have the full right to freedom and
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self-determination. It is the duty of all States and peoples to support the struggle of
colonized peoples for the liquidation of all forms of colonialism and occupation, and all
States and peoples have the right to preserve their independent identity and exercise
control over their wealth and natural resources.

Article 20

It is not permitted without legitimate reason to arrest an individual, or restrict his
freedom, to exile or to punish him. It is not permitted to subject him to physical or
psychological torture or to any form of humiliation, cruelty or indignity... Nor is it
permitted to promulgate emergency laws that would provide executive authority for such
actions.

Pursuant to Islamic custom, entry into the home carries with it implications
as pertaining to the honor of the inhabitants within. Within Islam, the
principle of the sanctity of the home is inviolable. Allah commanded people
not to enter homes without permission: ‘O ye who believe! Enter not houses
other than your own without first announcing your presence and invoking
peace upon the folk thereof. That is better for you, that ye may be heedful.
And if ye find no one therein, still enter not until permission hath been given.
And if it be said unto you: Go away again, then go away, for it is purer for
you. Allah knoweth what ye do’ (Koran, 24: 27—-28 in Pickthall 1930: 360).
Visitors are to be announced in order to give women time to change.>® The
Cairo Declaration on Human Rights in Islam, Article 18, draws a further link
between the concept of honor and home, and unlawful and arbitrary
intrusion into the home (including the cultural perspective, calling for
permission by the inhabitants):

a. Everyone shall have the right to live in security for himself, his religion,
his dependents, his honor and his property.

b. Everyone shall have the right to privacy in the conduct of his private
affairs, in his home, among his family, with regard to his property and his
relationships. It is not permitted to spy on him, to place him under
surveillance or to besmirch his good name. The State shall protect him
from arbitrary interference.

c. A private residence is inviolable in all cases. It will not be entered without
permission from its inhabitants or in any unlawful manner, nor shall it be
demolished or confiscated and its dwellers evicted.

This standard echoes Article 17 of the International Covenant on Civil and
Political Rights (ICCPR), which provides:

1. No one shall be subjected to arbitrary or unlawful interference with his
privacy, family, home or correspondence, nor to unlawful attacks on his
honour and reputation.

2. Everyone has the right to the protection of the law against such attacks.’

This upholds the inviolability of the home, its primary characteristics being
that of shelter and safety against outside elements (both natural and human),
as well as being the center of intimate life and private, autonomous
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experience. As pointed out by Manfred Nowak (1993: 302): ‘The various
meanings associated with the word “home” convey a feeling of familiarity,
shelter and security. In this manner, the home symbolizes a place of refuge
where one can develop and enjoy domestic peace, harmony and warmth
without fear of disturbance.” There is no proviso for restriction in the interest
of public order; rather, interference with the home shall not be arbitrary or
unlawful. According to General Comment 16 on Article 17, the Committee
defines lawful interference as requiring a basis of law in compliance with
the provisions, aims, and objectives of the Covenant. Arbitrary interference
addresses situations in which, even if the raid is provided for by law, it should
be reasonable and in accordance with the aims, provisions, and objectives of
the Covenant. Nowak (1993: 292) provides the following characterization:
arbitrary ‘contains elements of injustice (discriminatory basis, illegitimate
purpose, violation of principle of human dignity, illegitimacy on basis of
Covenant as a whole), unpredictability (in the sense of the rule of law) and
unreasonableness (proportionality).’
The Constitution of Iraq, Article 17 contains a similar guarantee:

1. Every individual shall have the right to personal privacy, so long as it
does not contradict the rights of others and public morals.

2. The sanctity of the home is inviolable and homes may not be entered,
searched, or put in danger, except by a judicial decision, and in
accordance with the law.*>

As described by Nowak (1993: 306), honor reflects one’s subjective opinion of
one’s self/self-esteem. Hence interference affects one’s dignity, integrity, and
privacy. It often forms an attack upon the moral character of the person, and
may be the result of degrading face-to-face treatment (without public
witness). Attacks on honor shall not be unlawful, and hence this indicates
a criterion of intense interference intentionally directed at affecting the honor
of the person. Herein lies a problem, in that house raids do not necessarily
intend to dishonor the inhabitants, and hence would fall outside of the scope
of Article 17 (2). McFate & Jackson (2005: 19) conclude that although
cultural training programs note that Iraqis value honor, the soldiers were not
properly trained as to how to confer it, on whom and when, resulting in
complications for operations.

This author argues that one could call for interpretation of the violation of
honor by relating back to the Geneva Convention standard, which does not
contain a set intent standard. The Geneva Convention 1V, Article 27 states
that protected persons are entitled in all circumstances to respect for their
persons, honor, family rights manners, and customs. They shall at all times be
humanely treated and be protected especially against all acts of violence or
threats thereof, and against insults and public curiosity.>

Thus, one could argue that the focus be placed on the fact that the effect of
nighttime house raids is indeed interference with honor and that the
commanders were aware of this consequence of the night raid but chose to
disregard or fail to prevent such action, demonstrating reckless or negligent
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disregard by the armed forces to protect inhabitants from damage to honor
by nighttime raid, resulting in the exposure of women in bed clothes, linking
families to insurgencies, etc.

The Convention on the Rights of the Child contains guarantees that
prohibit arbitrary interference with a child’s home and honor, and also calls
upon states to protect children in armed conflict and respect their rights
under humanitarian law:

Article 16

1. No child shall be subjected to arbitrary or unlawful interference with his or her
privacy, family, home or correspondence, nor to unlawful attacks on his or her honour
and reputation.

2. The child has the right to the protection of the law against such interference or
attacks.

Article 38

1. States Parties undertake to respect and to ensure respect for rules of international
humanitarian law applicable to them in armed conflicts which are relevant to the child.

4. In accordance with their obligations under international humanitarian law to protect
the civilian population in armed conflicts, States Parties shall take all feasible measures
to ensure protection and care of children who are affected by an armed conflict.

Accounts of house raids include descriptions of subjection of children to
indirect and direct violence in the form of shock at being woken in the middle
of the night and being taken outside, witnessing of family members being
separated from them and taken away for detention, fear due to explosions
related to forced entry and search of the home by soldiers, and, in the worst
cases, use of tear gas or lethal weapons upon family members or themselves
(Shai & Matan 2006). Raids carry a high risk of causing serious trauma to
children given their reliance on the family and home for security and stability.
A raid shatters this image, as parents and elders are exposed as being unable
to protect themselves, other family members, or the home itself containing the
children’s possessions (such as beloved toys, bed, books, clothing, etc.), which
may be damaged as a result of the search. Further, the longer the men of the
family are detained, the longer the period of isolation for the women and
children who are dependent on them for material, physical, and psychological
security. The raids may symbolize a destruction of the home that extends
beyond the time of the raid itself. The children may suffer from post-
traumatic stress and may be more likely to act out aggressively or undergo
serious anxiety. This impact may last throughout a lifetime. This was made
evident to me by the emotional reaction of one of my colleagues upon visiting
the Oscarsborg fort in Norway. He was reminded of the arrival of German
troops at his home in 1940, when he was only three years old, and the ensuing
arrest and detention of his father. The frustration of many victims of raids is
precisely the ensuing trauma suffered by children and women at the manner
of entry of the U.S. or Iraqi forces, the consequences of which are not
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remedied by apology, repair of damaged property, release of detainees, or
provision of financial compensation.

In addition, psychological trauma may be experienced by the soldiers
themselves upon participation in such raids. A study addressing the combat
experiences reported by U.S. troops after deployment in Iraq or Afghanistan
revealed that Army soldiers and Marines engage in activities that may result
in stress-related mental health problems or post-traumatic stress (Lineberry
et al. 2006). Aside from exposure to direct attack, the soldiers reported the
searching of homes as common incidences. The statistics indicate that the
house raids appear to be systematic:

Army

Experience Afg. Iraq Marines

Clearing or searching homes or buildings 57% 80% 86%

The reaction by some soldiers to their participation in such interventions has
prompted questioning of not only the methods used in the conflict, but also
the legitimacy of the military action itself. Lt. Col. Todd Wood, commander
of a battalion in Iraq, provides a succinct assessment of the cyclic aspect of
conducting house raids as a counterinsurgency tactic:

In the States, if the police burst into your house, kicking down doors and swearing at
you, you would call your lawyer and file a lawsuit. Here there are no lawyers. Their
resources are limited, so they plant improvised explosive devices instead. .. These raids
can do more harm than good, if we don’t select the targets and if the soldiers don’t treat
the people in the area with respect. This is a very tough environment for soldiers who
may not have the maturity or experience to understand the complexity of the
consequences of these raids.>*

It is clear that the criticisms raised by soldiers reveal their reflections on the
need for occupying forces to design standards for actions that will take into
consideration a broader scope of interests than the minimum guarantees of
the rights to life and property. The irony of house raids as a strategy is
revealed by the description of Task Force Baghdad’s measure of winning the
campaign as whether the ‘the local populace revealed insurgent and terrorist
cells and, accordingly, denied sanctuary’ (Chiarelli & Michaelis 2005: 8).
Therefore, the notion of sanctuary is dual, that of the private space of the
family and that of cover for the enemy, and these notions are irreconcilable. In
the search for the latter, the counterinsurgency action violates the sanctity and
honor of the former. Counterinsurgency operations that violate basic
concepts of justice and morality de-legitimize the military action and increase
the risk of failure.”

Conclusion

Problems related to the execution of house raids weaken the legitimacy of
counterinsurgency operations. In the summer of 2006, the Iraqi government
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criticized the U.S. military for engaging in house raids in Shia neighborhoods,
and the searches were halted (Poole 2006). This mirrored the call by
Afghanistan President Hamid Karzai in 2005 for coalition forces to cease
from entering homes without government authorization (Cooney 2005).
Indeed, the U.S. forces developed specific measures for house raids, including
the use of legitimate Afghan police if possible, the use of Afghan local leaders
to knock on doors, raiding only in daytime, treating women appropriately,
not humiliating the men of the house, and maintaining respect toward all.
Units were expected to meet all of the measures or show why they should not
based on unacceptable risks or the potential compromise of a high-value
person. Hence, standard operating guidelines should be developed to address
house raids in phase IV operations that will streamline the use of house raids
to specific, targeted locations based on solid intelligence, using properly
trained personnel. Identification of relevant human rights, including the
standards pertaining to honor, humiliation, and arbitrary interference with
the home should be weighed as considerable factors to take into considera-
tion when determining the value of conducting a raid. Specifically, cultural,
age, and gender considerations when conducting such actions should be
assessed fully and specifically in relation to each house. The implementation
of such standards is necessary not only to protect civilians, but also to protect
the interest of soldiers who seek to conduct operations in accordance with
international law and morality, as well as to maintain the rightfulness of the
broader counterinsurgency operation.

The MNF’s new Core Warrior Values Training Package (2006) seeks to
address these concerns. It gives the example of a search of a home in which
the male head of the household requests not to be cuff linked in front of his
family. The soldiers are instructed to cuff him out of sight of the family, if
security permits such action, as ‘humiliating him will serve no legitimate
military purpose.’ In addition, they are advised to treat everyone with dignity
and respect (in particular women), and show a duty of care toward children.
The concepts of family, religion, honor (especially that of women), and
protection from shame within the family are highlighted as important cultural
values of the Iraqi people. Thus, current ethical training seeks to address the
key concerns that actually arise in house raids.

Nevertheless, the U.S. COIN Manual highlights the importance of focusing
on the needs and security interest of the population, as well as the isolation of
and denial of sanctuary to insurgents, as successful practice. This points to a
contradiction, as the people expect security in their homes, but efforts to deny
sanctuary to insurgents often result in intrusion into the home by counter-
insurgency units. The military imperative of locating the insurgency is
essential to establish conditions for transition to the rule of law, upon which
every individual’s enjoyment of human rights is contingent. Herein lies the
dilemma: if there is a significant upscale in violence and the location of
the insurgency is unknown, then the use of house raids may be necessary. Yet
the raids provoke resentment, and this hampers collection of viable
intelligence needed to locate the insurgency. The question is whether there
is an alternative approach.
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At present, a U.S. Defense Department opinion poll recently revealed that
75% of Sunni Muslims in Iraq support the insurgency against the coalition,
and a State Department poll concluded that the majority of Iraqis feel that
they would be safer if the MNF forces left.>® An additional concern is that
civil society may have less trust of national police than multinational forces
conducting searches. This would be the case if the former were considered to
be corrupt, biased against a particular ethnic/religious/social group, or more
prone to arbitrary or excessive actions during searches. Indeed, complaints
against Iraqi forces include accusations of excessive use of force, corruption,
and infiltration by insurgent militia groups.’” Furthermore, although Iraqi
units are increasingly conducting the actual clearing and searching of homes,
the securing of the exits of the vicinity is conducted by MNF forces, thereby
establishing a link in terms of ultimate moral (and potential legal)
accountability for the raids in the eyes of the Iraqis.

To the extent searches may be conducted during the day or early evening,
this would be preferable to the pre-dawn surprises that should be limited to
only the most high-risk lethal targets. Rather than large-scale raids, local
intelligence gathering by human operators (rather than technologically based
intelligence) should transform raids into selective operations, which identify
precisely which neighborhood, house, and street will yield insurgents (Shultz
& Godson 2006). One possible concern this author would raise is that people
may feel unfairly targeted if the search operations do not involve other houses
in the neighborhood. In other words, if several houses are searched, there may
be less suspicion among neighbors that the family was involved with the
insurgency or less concern by pro-insurgent groups that the family
surrendered information to the counterinsurgency units. The key element is
perception by the people that the searches of homes are conducted in a fair,
non-discriminatory manner, based on appropriate authorization and aim,
following a procedure that defines the scope and manner of execution and
level of force, and ensures the respect of the inhabitants (taking into account
age, gender, and social position in the family). Understandably, if civil society
fears the insurgency, tolerance for the search of homes may be higher, but this
is also contingent on the measured execution of the search. The use of
extended house raids is likely to continue in the near future, continuing the
cycle of search for insurgents, polarization from civil society, rise in
recruitment to the insurgency, and a continuous lack of sufficient intelligence
needed to defeat the insurgency.®® Greater attention should be paid to the
human rights and ethical dimensions of counterinsurgency strategies,
particularly as pertaining to house raids, in order to fulfill what the U.S.
COIN Manual (Dec. 2006: 1-131) describes as the ‘cornerstone of any COIN
effort,” namely ‘establishing security for the civilian populace.’
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Notes

! According to the U.S. Operational Law Handbook (Grimes, Rawcliffe & Smith 2006: 66): ‘As a matter of
U.S. policy (CJCSI 5801.01), U.S. forces will comply with the law of war during the conduct of all
military operations and related activities in armed conflict, however such conflicts are characterized,
and unless otherwise directed by competent authorities, will apply law of war principles during all
operations that are characterized as Military Operations Other Than War.’

2 For a discussion on the challenges in applying human rights in situations of armed conflict, see Lubell
(2005).

3 U.S. Operational Law Handbook (Grimes, Rawcliffe & Smith 2006: 50): “The United States interprets
human rights treaties to apply to persons living in the territory of the United States, and not to any
person with whom agents of our government deal in the international community.” See also p. 47: ‘If a
specific human right falls within the category of customary international law, it should be considered a
“fundamental” human right. As such, it is binding on U.S. forces during all overseas operations.
Customary international law is considered part of U.S. law, and fundamental human rights law
operates to regulate how State actors (in this case the U.S. armed forces) treat all humans. If a “human
right” is considered to have risen to the status of customary international law, then it is likely
considered binding on U.S. state actors wherever such actors deal with human beings.’

“#Since the U.S. is not a party to the European Convention for the Protection of Human Rights and
Fundamental Freedoms, one may refer to the American Declaration of the Rights and Duties of Man,
Article IX, which addresses intrusion into the home: ‘Every person has the right to the inviolability of
his home.” Article XXVIII sets forth a limitation standard which implies a necessity standard: ‘The
rights of man are limited by the rights of others, by the security of all, and by the just demands of the
general welfare and the advancement of democracy.” The Inter-American Commission on Human
Rights held that the Declaration acquired binding force upon the U.S. with the adoption of the revised
OAS Charter. See Case No. 2141 (United States) Res. 23/81, OAS/Ser. L/V/I1.52, Doc. 48., Mar. 6,
1981. Nonetheless, the U.S. position is that the American Declaration is not a treaty, was not drafted
with the intent to create legal obligations, and is not binding on the United States.

51t is suggested that when a government acts like an enemy of the people, the latter refuses to provide
intelligence to the former. Some accounts indicate irregular execution of house raids as reactive acts of
frustration on account of faulty intelligence, revenge, or even as a means of combating boredom (Riley
2005, Goodman 2005, Arnove 2005). Indeed, this brings up images from Vietnam of soldiers raiding
villages after undergoing heavy combat losses, among which the My Lai massacre remains the most
nefarious example. The Geneva Convention, Article 33 also prohibits reprisal against the person and
his property as well as pillage. Protocol I, Section 6 prohibits attacks on civilians by way of reprisals.

S Captain Hazelton, quoted by Adam Davidson, ‘Are Baghdad’s local mercenaries attacking more for
the money than the ideology? Market Place (National Public Radio), November 21, 2003. Audio
available at URL: http://marketplace.publicradio.org/shows/2003/11/21_mpp.html, cited by Conetta
(2005).

" The officers set forth that the key difference in targeting during conflict as opposed to post-conflict
operations is that the former focuses on the delay, disruption, destruction, or defeat of enemy forces,
whereas the latter seeks to strengthen local capabilities.

8 See “The State of Things: Talking Points from CPT Iraq,” December 14, 2004, available at URL: http:/
www.cpt.org/iraq/CurrentSituationReport.htm.

? Cited in Ricks (2006: 418).

10 “[The] counterinsurgency force must have two skills that are not required in conventional warfighting:
first, it must be able to see issues and actions from the perspective of the domestic populations; second,
it must understand the relative value of force and how easily excessive force, even when apparently
justified, can undermine popular support. Likewise, whilst stabilisation and reconstruction operations
imply a more benign environment, nonetheless it is critical that the actions of the military should not
serve to alienate the local population. The alternative doctrinal approach concentrates on attrition,
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through the destruction of the insurgent, and thus sees the population as at best a distraction to this
primary aim, and in extremis a target for repression.’

"' Indeed, Professor William Hays Parks (2001) emphasizes the importance of adequate training as a
means of improving the likelihood of respect for the laws of war:

Armies execute operations as they have trained. If a government sends a unit inadequately
trained in the law of war to a peace operation, or on a humanitarian intervention mission, or
into combat, the likelihood that the unit will violate the law of war increases. The United States
Army learned this the hard way in Vietnam as a result of the My Lai massacre on March 16,
1968. Canada, with some of the most experienced peacekeeping forces in the world, suffered the
same experience exactly a quarter century later when, on March 16, 1993, personnel in one
Canadian unit tortured and murdered a Somali civilian in their hands. As was the case in the
My Lai incident, lack of adequate law of war training was identified as a factor in this crime.
This does not change application of the law of war, but it does reflect the likelihood of respect
for it.

12 ‘Army Units in Iraq Modify What They Learned in MOUT Training,” Stars and Stripes, August 8, 2003,
, available at URL: http://www.estripes.com/article.asp?section = 104&article =16261&archive =true
Ibid.

1 Watzman served as an Israeli Infantry reservist in the West Bank. He recalls, ‘we usually have a
Palestinian to help us. He was called “the pointer” because his job was to enter the house with us and
identify the man we were after. He was a collaborator — a Palestinian serving the Israeli cause. Most of
my friends hated going on theses raids. We’d surround the house and break in after midnight, waking
everyone inside. Women would scream, children cry. As often as not, the man we were after had been
tipped off and fled. If he was there, it was worse, because he’d be armed and dangerous. The pointer
made some of us feel safer. It seemed logical that the terrorist would hold his fire if he saw that he
might hit a Palestinian.” He describes how the pointer eventually became the human shield in house
raids.

Y5In Murray v. Ministry of Defense (1988) Weekly Law Reports 692, pp. 699H—701A, cited in para. 33 of
the ECHR Grand Chamber judgement, App. no. 14310/88.

16 Malone v. The United Kingdom 8691/79 [1984] ECHR judgment (August 2, 1984), Leander v. Sweden,
ECHR judgment (March 26, 1987), and Rotaru v. Pomania, ECHR judgment (May 4, 2000).

17 In the event of erroneous intelligence, the U.S. Army offers compensation and repair of property. Thus, it
may be deemed that such actions are carried out in keeping with base-minimum international legal
standards (right to life and property), which unfortunately do not sufficiently address the scope of
harm in house raids. The U.S. has declared immunity for its soldiers for civil and criminal liabilities,
which raises a host of questions pertaining to the legitimacy of the system. Further, delays receiving
compensations present additional problems.

'8 Further, France and the U.K. assert that their commanders have a duty to protect the safety of troops
under their command, or to preserve their military situation, and that it cannot be overridden by
presumption that a person is a civilian and not a combatant in cases of doubt.

19 The ICRC calls for ‘careful assessment of conditions and restraints’ concerning attack of a civilian when
in doubt.

2 Inter American Commission on Human Rights, Third Report on Human Rights in Colombia, OEA/
Ser.L/V/11.102, Doc. 9 rev. 1 (February 26, 1999), cited in Henckaerts & Doswald-Beck (2005: 22).
Direct participation means act of war, which by nature or purpose is likely to cause actual harm to
personnel.

2! Henckaerts & Doswald-Beck cite Dukic Case, ICTY, Karadzic and Mladic Case, and Galic Case.

22 One may refer to the Martens Clauses in Protocol I, Preamble, para. 5: ‘In cases not covered by the law
in force, the human person remains under the protection of the principles of humanity and the dictates
of public conscience,” and Protocol I, Art. 1(2): 'In cases not covered by this Protocol or by other
international agreements, civilians and combatants remain under the protection and authority of the
principles of international law derived from established custom, from the principles of humanity and
from the dictates of public conscience.” See Coupland (2001: 981).

23 Adnan al-Dulaimi characterized the raids on his house as ‘an act of humiliation,” quoted by Associated
Press, ‘US Troops Raid Top Iraq Sunni Homes’ A/ Jazeera, Sept. 29, 2005, available at:
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http://english.aljazeera.net/NR/exeres/0F62CE03-2387-4571-8CA6-92239781925C.htm. See also Reed
(2004).

24 Sample U.S. ROE cards from peacekeeping missions include reference to the duties as pertaining to
upholding the dignity of persons:

Treat all persons with dignity and respect.

Use of force must be proportionate to the level of perceived threat.

If possible, warnings should be provided prior to the use of force.

Treat everyone, including civilians and detained hostile forces/belligerents, humanely.

Respect private property. Do not steal. Do not take ‘war trophies.’

You may not intentionally attack civilians or property that is exclusively civilian or religious in
character, except if the property is being used for military purpose and engagement is authorized
by your commander.

See: https://jagcnet.armuy.mil/JAGCNETInternet/Homepages/AC/CLAMO-Public.ns

25 See: http://www.humiliationstudies.org/whoarewe/humiliationdefinition.php

26 For a progressive discussion of mens rea elements for establishing responsibility under international
criminal law, see May (2006).

27 prosecutor v. Dragoljub Kunarac, Radomir Kovac, and Zoran Vukovic, International Criminal Tribunal
for the former Yugoslavia, Case No. IT-96-23-1 (June 12, 2002), paragraph 161, cited by Erikksen
(2004).

2 1n comparison, James Johnson, of the Office of the Prosecutions of the Special Court for Sierra Leone,
described repercussions due to the release of photographs of Charles Taylor in handcuffs. This was
viewed as humiliating treatment, even by his enemies in Sierra Leone. Statements made at the seminar
‘Testing the Boundaries of International Humanitarian Law, British Institute of International and
Comparative Law, June 1-2, 2006.

29 ‘Activists Call on Army, Police to Respect Women’s Rights,” Report IRIN, February 8, 2006, available at
http://electroniciraq.net/news/2266.shtml

*Indeed, the risk of negative consequences from violation of religious mores is well known within
counterinsurgency theory. Joes (2004: 157) sets forth that ‘Outraging sexual or religious mores. . . will
nearly always increase recruits for the guerrillas and hence increase casualties among government
troops.” He cites the U.S. Marine Corps, Small Wars Manual, p. 1-31d (U.S. Government Printing
Office 1940): ‘Members of the United States forces should avoid any attitude that tends to indicate
criticism or lack of respect for the religious beliefs and practices observed by the native inhabitants.’

31 See also Article 12 of the Universal Declaration of Human Rights: ‘No one shall be subjected to
arbitrary interference with his privacy, family, home or correspondence, nor to attacks upon his
honour and reputation. Everyone has the right to the protection of the law against such interference or
attacks.” See also Chappell v. The United Kingdom, European Court of Human Rights judgment of
March 25, 1987.

32 Translation by United Nations Office for Constitutional Support, October 2005, available at http:/
www.washingtonpost.com

3 The U.S. Soldier’s Manual instructs soldiers to respect a country’s people, honour, family rights, and
customs.

3 Cited by Badken (2005). He noted that financial compensation for damaged property did not
compensate the emotional distress suffered as a result of the trauma of the raid.

35 Canada’s Code of Conduct sets forth that respecting civilian property differentiates the disciplined
professional force from the band of marauders. Failure to respect the rule can lead to the civilian
population turning against the army, jeopardizing the mission, and prolonging the conflict. Indeed,
one news report noted that signs in a Sunni neighbourhood read ‘No more house raids’ and ‘Join the
Jihad’ (Wagner et al. 2004; see also Spinner 2005).

36 Figure attained from Simpson (2006). State Department statistics cited in The Washington Post, available
at http://www.washingtonpost.com/wp-dyn/content/article/2006/09/26/AR 200609260 1721.html

37 “British Launch Iraq Police Purge, BBC News, Sept. 21, 2006, available at http:/news.bbc.co.uk/2/hi/
uk_news/5384294.stm. Hence, the U.S. COIN Manual (December 2006: 6:97) calls for a strict code of
conduct as well as a proper salary to police to inhibit corruption and other abuses.

38 In Palestine, militants state that they launch attacks on Israel precisely in response to raids by Israelis.
See Johnston (2006).
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