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In the case of Ramírez Escobar et al.,  

 

the Inter-American Court of Human Rights (hereinafter “the Inter-American Court” or “the Court”), 

composed of the following judges: 

 

Eduardo Ferrer Mac-Gregor Poisot, President, 

Humberto Antonio Sierra Porto, 

Elizabeth Odio Benito, 

Eugenio Raúl Zaffaroni, and 

L. Patricio Pazmiño Freire, 

 

also present, 

 

Pablo Saavedra Alessandri, Secretary, and 

Emilia Segares Rodríguez, Deputy Secretary, 

 

pursuant to Articles 62(3) and 63(1) of the American Convention on Human Rights (hereinafter “the 

American Convention” or “the Convention”) and Articles 31, 32, 62, 65 and 67 of the Rules of 

Procedure of the Court (hereinafter “the Rules of Procedure” or “the Court’s Rules of Procedure”), 

delivers this judgment structured as follows: 
  

 

*  Judges Eduardo Vio Grossi and Roberto F. Caldas did not take part in the deliberation and signature of this 
judgment for reasons beyond their control, accepted by the full Court. 
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I 

INTRODUCTION OF THE CASE AND SUBJECT MATTER OF THE DISPUTE 

 

 

 

 

 

a) Petition. On August 1, 2006, Casa Alianza, the Movimiento Social por los Derechos de la 

Niñez, and the Center for Justice and International Law (CEJIL) (hereinafter “the petitioners”) 

lodged the initial petition on behalf of the alleged victims. 

 

b) Admissibility Report. On March 19, 2013, the Commission adopted Admissibility Report No. 

8/13.2  

 

c) Merits Report. On October 28, 2015, the Commission adopted Merits Report No. 72/15, in 

which it reached a series of conclusions and made several recommendations to the State.  

 

• Conclusions. The Commission concluded that the State of Guatemala was responsible for 

the violation of Articles 5, 7, 8, 11, 17, 18, 19 and 25 of the American Convention, in 

relation to Articles 1(1) and 2 of this instrument, to the detriment of Osmín Ricardo Tobar 

Ramírez, J.R., Flor de María Ramírez Escobar and Gustavo Tobar Fajardo.  

 

• Recommendations. Consequently, the Commission made a series of recommendations to 

the State as follows: 
 

1. Provide comprehensive pecuniary and non-pecuniary reparation for the human rights 

violations established in the report. 
 
2. Conduct, as promptly as possible, an effective search, making every effort to determine the 

whereabouts of J.R. 
 

 
1  In response to the representatives’ request, the Court agreed to maintain the identity of Flor de María Ramírez 
Escobar’s second son and of his adoptive family confidential in this case. Accordingly, the initials “J.R.” will be used to 
refer to Mrs. Ramírez Escobar’s second son; “T.B.” to refer to his adoptive father, “J.B.” to refer to his adoptive mother, 
and “the B. couple” or “the B. family” to refer to the couple or to the adoptive family of J.R., as a whole. 

2  Cf. IACHR, Report No. 8/13, Petition 793-06, Admissibility, Ramírez brothers and family, Guatemala, March 19, 
2013. 
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3. Immediately establish a procedure to forge effective ties between Flor de María Ramírez 
Escobar and Gustavo Tobar Fajardo and the Ramírez children, in accordance with the 
wishes of the latter and taking their views into account.  

 
4. The State must immediately provide the victims with such medical and psychological or 

psychiatric treatment as they request.  

 
5. Order the administrative, disciplinary, or criminal measures that correspond to the acts or 

omissions of the State officials who participated in the facts of this case. 
 
6. Adopt the necessary measures of non-repetition, including legislative and other measures, 

to ensure that, both in their regulation and in practice, adoptions in Guatemala comply with 

the international standards described in the report. 

 

d) Notification of the Merits Report. The Merits Report was notified to the State on November 

12, 2015, granting it two months to report on compliance with the recommendations. 

Following an extension, the State of Guatemala submitted a brief on February 8, 2016, in 

which it rejected the conclusions of the Merits Report and indicated, among other matters, 

that it was not appropriate to grant any type of reparation to the victims because the State 

had, “at all times, guarantee[d] the human rights of the Ramírez brothers, as it had sought 

their best interests, considering their need to be integrated into a family.” 

 

 

 

 

 

II 

PROCEEDINGS BEFORE THE COURT 
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3  Cf. Case of Ramírez Escobar et al. v. Guatemala. Victims’ Legal Assistance Fund. Order of the President of the Court 
of October 14, 2016. Available at: http://www.corteidh.or.cr/docs/asuntos/Ramírezescobar_fv_16.pdf  

4  On April 21, 2016, the State appointed Carlos Rafael Asturias Ruiz, Steffany Rebeca Vásquez Barillas and Cesar 
Javier Moreira Cabrera as Agents. Subsequently, in its answering brief of November 23, 2016, it indicated that 
Guatemala would be represented in this case by the President of the Presidential Commission for the Coordination of the 
Executive’s Human Rights Policy (COPREDEH), Victor Hugo Godoy, and by the Executive Director of COPREDEH, María 
José Ortiz Samayoa. On September 26, 2017, Guatemala advised of the appointment of the new President of 
COPREDEH, Jorge Luis Borrayo Reyes. On November 6, 2017, it advised of the appointment of the new Executive 
Director of COPREDEH, Felipe Sánchez González. Therefore, the Court understands that, at the time this judgment is 
issued, the State’s Agents for this case are Jorge Luis Borrayo Reyes, President of COPREDEH, and Felipe Sánchez 
González, Executive Director of COPREDEH.  

5  Cf. Case of Ramírez Escobar et al. v. Guatemala. Call to a hearing. Order of the President of the Court of April 11, 
2017. Available at: http://www.corteidh.or.cr/docs/asuntos/Ramírez_11_04_17.pdf.  

6  In the President’s order of April 11, 2017, the witness proposed by the State, Erick Benjamín Patzán Jiménez, was 
called to testify during the public hearing. However, on May 9, 2017, the State advised that it “did not have the 
necessary and sufficient resources to cover the travel expenses” of Erick Benjamín Patzán and, therefore, asked that he 
be allowed to present his statement by affidavit. On May 12, 2017, in notes of the Secretariat, the parties and the 
Commission were advised that, given the impossibility of Erick Benjamín Patzán being present at the public hearing, the 
President had ordered that witness Patzán’s statement be received by affidavit. 

7  At this hearing, there appeared: (a) for the Inter-American Commission: the Executive Secretariat lawyers, Silvia 
Serrano Guzmán and Selene Soto Rodríguez; (b) for the alleged victims’ representatives: for CEJIL, Marcia Aguiluz, 
Gisela De León  Esther Beceiro and Carlos Luis Escoffié, and for El Refugio de la Niñez, Monica Mayorga and Leonel 
Dubón, and (c) for the State of Guatemala: Ambassador Juan Carlos Orellana Juárez, the President of COPREDEH, Víctor 
Hugo Godoy, and the COPREDEH Director for the Monitoring of International Cases, Wendy Cuellar Arrecis.  

http://www.corteidh.or.cr/docs/asuntos/ramirezescobar_fv_16.pdf
http://www.corteidh.or.cr/docs/asuntos/ramirez_11_04_17.pdf
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III 

JURISDICTION 

 

 

 

IV 

STATE ACKNOWLEDGEMENT OF RESPONSIBILITY 

 

A. Acknowledgement by the State and observations of the Commission and of the 

representatives 

 

 

 
8  The brief was signed by Professor Eduardo A. Bertoni and Professor Florencia Saulino.  
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a. Regarding the alleged violations of Articles 5, 7 and 11 of the Convention, in relation to 

Article 1(1) of this instrument:  

i. “In this case, the State’s institutions removed the children from their mother because 

she was not complying with the obligation to care for and protect her children 

satisfactorily. As the result of a complaint, the Attorney General’s Office took the 

children from their mother because they were in a situation that entailed risk 

(without adult care and unprotected) and they were referred to an institution in order 

to protect them. Such procedures were established by the laws in force at the time. 

ii. The “actions of certain public institutions described in the Merits Report reveal that 

[the] right[s] guaranteed to the Ramírez brothers in [Articles] 7 and 11 of the 

[Convention] could have been violated, among other reasons because they were 

placed in a private institution for seventeen months and deprived of contact with the 

members of their family.” It also considered that “notwithstanding the actions of the 

institutions involved, it regrets that the laws in force might have allowed a declaration 

of abandonment to be sufficient to make the children available for adoption, thus 

violating their right to a family.” 

iii. “Taking into account the [Commission’s] conclusion, the case law of the […] Court, 

the actions of certain State institutions, and the laws in force at the time, the State 

acknowledges that, although the latter aspects have now been harmonized with 

current international principles, the situation described could represent a presumed 

violation of the right to personal integrity (Art. 5) of the Ramírez brothers and their 

family members, as well as of the rights to personal liberty (Art. 7) and protection of 

honor and dignity (Art. 11) of the Ramírez brothers.”  

 

b. Regarding the alleged violations of Articles 17, 18 and 19 of the Convention: 

i. “This family was separated owing to the mother’s neglect of the children in their 

home. However, the State’s intention was to restore their right to a family by means 

of the adoption. The State of Guatemala acknowledges that this interpretation 

violated the rights of the family and that it failed to apply the principle which 

indicates that priority must be given to the family unit or environment to ensure the 

adequate development of the child and respect for the right to a family.” 

ii. “By violating their rights to integrity and to a family, their right to a name was also 

violated.” “The State acknowledges that the family, name, nationality and family ties 

are elements that constitute the right to an identity.”  

iii. “The State considers that, in the instant case, the rights of the Ramírez brothers 

were, indeed, violated because neither the family nor the State, in its capacity of 

guarantor, were able to ensure their protection and development.” 

iv. “Based on the actions of the competent bodies that removed the children from their 

biological mother, the fact that they were placed in a private institution and that, 

subsequently, their intercountry adoption was permitted so that they would live in 

another country, all the rights cited in Articles 17, 18 and 19 were violated to the 

detriment of the Ramírez brothers.”  

 

c. Regarding the alleged violations of Articles 8 and 25 of the Convention: 

i. “The State acknowledges and regrets that, although the laws contained previously 

established judicial procedures and the corresponding means of appeal existed, when 

the latter were filed, they were processed incorrectly by the courts and were not 
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decided pursuant to the law.” 

ii. “Based on the international undertaking made to protect and ensure the rights 

established in the [Convention], the State regrets that, in the specific case of the 

Ramírez brothers, the right to due process was violated and, consequently, the rights 

recognized in Articles 8 and 25 [of the Convention].”  
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B. Considerations of the Court 

 

 

 

B.1 The facts 

 

 

 
9  Articles 62 and 64 of the Court’s Rules of Procedure establish: “Article 62. Acquiescence: If the respondent 
informs the Court of its acceptance of the facts or its total or partial acquiescence to the claims stated in the 
presentation of the case or the brief submitted by the alleged victims or their representatives, the Court shall decide, 
having heard the opinions of all those participating in the proceedings and at the appropriate procedural moment, 

whether to accept that acquiescence, and shall rule upon its juridical effects.” “Article 64. Continuation of a Case: 
Bearing in mind its responsibility to protect human rights, the Court may decide to continue the consideration of a case 
notwithstanding the existence of the conditions indicated in the preceding articles.” 

10 Cf. Case of Kimel v. Argentina. Merits, reparations and costs. Judgment of May 2, 2008. Series C No. 177, para. 24, 
and Case of Vereda La Esperanza v. Colombia. Preliminary objections, merits, reparations and costs. Judgment of August 
31, 2017. Series C No. 341, para. 21. 

11  Cf. Case of Manuel Cepeda Vargas v. Colombia. Preliminary objections, merits, reparations and costs. Judgment of 
May 26, 2010. Series C No. 213, para. 17, and Case of Vereda La Esperanza v. Colombia, supra, para. 21. 

12  Article 62(3) of the Convention establishes: “[t]he jurisdiction of the Court shall comprise all cases concerning the 
interpretation and application of the provisions of this Convention that are submitted to it, provided that the States Parties to 
the case recognize or have recognized such jurisdiction, whether by special declaration pursuant to the preceding 
paragraphs, or by a special agreement.” 

13  Article 63(1) of the Convention establishes: “[i]f the Court finds that there has been a violation of a right or freedom 
protected by this Convention, the Court shall rule that the injured party be ensured the enjoyment of his right or freedom 
that was violated. It shall also rule, if appropriate, that the consequences of the measure or situation that constituted the 
breach of such right or freedom be remedied and that fair compensation be paid to the injured party.” 

14 Cf. Case of Myrna Mack Chang v. Guatemala. Judgment of November 25, 2003. Series C No. 101, para. 105, and 
Case of Ortiz Hernández et al. v. Venezuela. Merits, reparations and costs. Judgment of August 22, 2017. Series C No. 
338, para. 22. 

15  Cf. Case of Zambrano Vélez et al. v. Ecuador. Merits, reparations and costs. Judgment of July 4, 2007. Series C No. 
16, para. 17, and Case of Campesino Community of Santa Bárbara v. Peru. Preliminary objections, merits, reparations 
and costs. Judgment of September 1, 2015. Series C No. 299, para. 24. 
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B.2 The legal claims 

 

 

 

 
16  Cf. Case of Gelman v. Uruguay. Merits and reparations. Judgment of February 24, 2011. Series C No.221, para. 28, 
and Case of Vásquez Durand et al. v. Ecuador. Preliminary objections, merits, reparations and costs. Judgment of 
February 15, 2017. Series C No. 332, para. 47. 
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B.3 The reparations 

 

 

B.4 Assessment of the acknowledgement  

 

 

 

 

 
17  Cf. Case of Benavides Cevallos v. Ecuador. Merits, reparations and costs. Judgment of June 19, 1998. Series C No. 
38, para. 57, and Case of Gómez Murillo et al. v. Costa Rica. Judgment of November 29, 2016. Series C No. 326, para. 
46. 

18  Cf. Case of Manuel Cepeda Vargas v. Colombia, supra, para. 18, and Case of Ruano Torres et al. v. El Salvador. 
Merits, reparations and costs. Judgment of October 5, 2015. Series C No. 303, para. 32. 

19  Cf. inter alia, Case of Torres Millacura et al. v. Argentina. Merits, reparations and costs. Judgment of August 26, 
2011. Series C No. 229, para. 37, and Case of the Constitutional Tribunal (Camba Campos et al.) v. Ecuador. Preliminary 
objections, merits, reparations and costs. Judgment of August 28, 2013. Series C No. 268, para. 20, and Case of 
Rodríguez Vera et al. (Disappeared from the Palace of Justice) v. Colombia. Preliminary objections, merits, reparations 
and costs. Judgment of November 14, 2014. Series C No. 287, para. 32.  
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V 

PRELIMINARY CONSIDERATION ON THE PARTICIPATION OF J.R. 

 

 

 

A. Arguments of the parties and of the Commission  

 

 

 

 

 
20  Cf. Case of Rodríguez Vera et al. (Disappeared from the Palace of Justice) v. Colombia, supra, para. 27, and Case 
of Gonzales Lluy et al. v. Ecuador. Preliminary objections, merits, reparations and costs. Judgment of September 1, 
2015. Series C No. 298, para. 49.  
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B. Considerations of the Court  

 

 

 

 

 

 

 
21   This communication was sent to an email address provided by the representatives. 

22  Cf. Case of Cayara v. Peru. Preliminary objections. Judgment of February 3, 1993. Series C No. 14, para. 63, and 
Case of Valencia Hinojosa et al. v. Ecuador. Preliminary objections, merits, reparations and costs. Judgment of 
November 29, 2016. Series C No. 327, para. 28. 

23  Cf. Case of Castillo Petruzzi et al. Preliminary objections. Judgment of September 4, 1998. Series C No. 41, para. 
77, and Case of González et al. (“Cotton Field”)  v. Mexico. Order of the Court of January 19, 2009, considering 
paragraph 45. 

24  Cf. Case of Velásquez Rodríguez v. Honduras, Preliminary objections. Judgment of June 26, 1987. Series C No. 1, 
paras. 33 and 34, and Case of González et al. (“Cotton Field”)  v. Mexico. Order of the Court of January 19, 2009, 
considering paragraph 45. 

25  Article 44 of the Convention establishes that: “Any person or group of persons, or any non-governmental entity 
legally recognized in one or more member states of the Organization, may lodge petitions with the Commission containing 
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denunciations or complaints of violation of this Convention by a State Party.” See, similarly, Articles 23 and 24 of the Rules 
of Procedure of the Inter-American Commission, adopted by the Commission at its 137th regular session held from 
October 28 to November 13, 2009, and amended on September 2, 2011, and at its 147th regular session held from 
March 8 to 22, 2013, entering into force on August 1, 2013. 

26  Article 48(1)(f) of the Convention establishes that “1. When the Commission receives a petition or communication 
alleging violation of any of the rights protected by this Convention, it shall proceed as follows: […] (f) The Commission shall 
place itself at the disposal of the parties concerned with a view to reaching a friendly settlement of the matter on the basis of 
respect for the human rights recognized in this Convention.” In this regard, the relevant part of Article 40(5) of the 
Commission’s Rules of Procedure establishes that: “Prior to adopting th[e] report [on a friendly settlement], the 
Commission shall verify whether the victim of the alleged violation or, as the case may be, his or her successors, have 

consented to the friendly settlement agreement.” Furthermore, Article 50(1) of the American Convention establishes 
that, “[i]f a settlement is not reached, the Commission shall, within the time limit established by its Statute, draw up a 
report setting forth the facts and stating its conclusions. […].” Also, Article 44(3) of the Commission’s Rules of Procedure 
establishes that “[a]fter the deliberation and vote on the merits of the case, the Commission shall proceed as follows: 
[…] It shall notify the petitioner of the adoption of the report and its transmittal to the State. In the case of States 
Parties to the American Convention that have accepted the contentious jurisdiction of the Inter-American Court, upon 
notifying the petitioner, the Commission shall give him or her one month to present his or her position as to whether the 
case should be submitted to the Court. When the petitioner is interested in the submission of the case, he or she should 
present the following: a. the position of the victim or the victim’s family members, if different from that of the petitioner 
[…].”  

27  In this regard, see, Case of Vereda La Esperanza v. Colombia, supra, paras. 37 to 39, as well as Articles 35, 39 and 
40 of the Court’s Rules of Procedure which require the Commission to provide information on “the duly accredited 
representatives of the alleged victims” when submitting the case; that the submission of the case be notified to “the 
alleged victim, his or her representatives or the inter-American defender, if applicable,” and that “the alleged victim or 
his or her representatives” should submit a brief with pleadings, motions and evidence. 

28  In the communication sent to J.R., he was advised that if he did not respond to the Court’s communication (either 
to request further information, clarify doubts, request an extension, or indicate his consent), it would be understood that 
he did not wish to be a party to the case.  

29  The representatives explained that Osmín Tobar Ramírez had contacted J.R. through Facebook, but the latter had 
indicated that he “did not want to know anything about these proceedings.” They indicated that, following this, they had 
sent a communication to J.R. asking him to confirm what he had indicated to Osmín Tobar Ramírez, but had not received 
any response to date.  
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VI 

EVIDENCE 

 

A.  Documentary, testimonial and expert evidence 

 

 

 

B. Admission of the evidence 

 

 B.1 Admission of the documentary evidence  

 

 

 

 

 
30  Cf. Case of Vereda La Esperanza v. Colombia, supra, paras. 37 to 39.  

31  Cf. Case of Vereda La Esperanza v. Colombia, supra, para. 40.  

32  The purpose of these statements was established in the order of the President of April 11, 2017 (supra nota 5).  

33  Cf. Case of Velásquez Rodríguez v. Honduras. Merits. Judgment of July 29, 1988. Series C No. 4, para. 140, and 
Case of Andrade Salmón v. Bolivia. Merits, reparations and costs. Judgment of December 1, 2016. Series C No. 330, 
para. 16. 
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34  Specifically, the representatives asked that the following annexes of the State’s final written arguments be 
excluded: A (Government Decision No. 266 of September 22, 2016, of the Ministry of Foreign Affairs of the Republic of 
Guatemala, appointing the President of COPREDEH and its Executive Director to appear before the inter-American 
human rights system); B (Summary of the progress made by the State of Guatemala on legislation in favor of children 
and on adoption, 2016); C (National Adoptions Council: Quality standards for the attention of children and adolescents in 
temporary shelters, 2010); D (Public policy against human trafficking and comprehensive protection of victims, 2014-
2024); F (Referral protocol in cases of violence against women or intra-family, femicide, human trafficking and illegal 
adoptions); G (Measures for cases of pregnancies in girls under 14 years of age of the Secretariat to combat sexual 
violence, exploitation and human trafficking); H. (Interinstitutional coordination protocol for the protection and care of 
victims of human trafficking of the Secretariat to combat sexual violence, exploitation and human trafficking); I 
(Interinstitutional coordination protocol for the repatriation of victims of human trafficking of the Secretariat to combat 
sexual violence, exploitation and human trafficking); J (Decree 18-2010 of the Congress of the Republic of Guatemala. 
Law on the Alba-Keneth alert system for the immediate localization and safeguard of kidnapped or missing children), 
and M (Actuarial report of May 11, 2017, on the possible financial reparation for loss of earnings of Flor de María 
Ramírez Escobar and Gustavo Amílcar Tobar Fajardo). 
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 B.2 Admission of the testimonial and expert evidence 

 

 

 

 

 

C. Assessment of the evidence 

 

 

 

 

 
35  Cf. Case of Tenorio Roca et al. v. Peru. Preliminary objections, merits, reparations and costs. Judgment of June 22, 
2016. Series C No. 314, para. 41, and Case of Vereda La Esperanza v. Colombia, supra, para. 47. 
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VII 

FACTS 

 

 

 

A. Context of irregular adoptions in Guatemala at the time of the events 

 

 

 

 

 
36  Throughout this judgment, the Court will refer to Osmín Tobar Ramírez and to J.R. as “the Ramírez brothers” or 
“the Ramírez children” to refer to them together, since it is the last name they share. For the same reason, it will refer 
to the family unit they formed with their biological mother, Flor de María Ramírez Escobar, and the biological father of 
Osmín Tobar Ramírez, Gustavo Tobar Fajardo, as “the Ramírez family.” 

37  Cf. CICIG, Informe sobre actores involucrados en el proceso de adopciones irregulares en Guatemala a partir de la 
entrada en vigor de la Ley de Adopciones (Decreto 77-2007), December 1, 2010 (hereinafter “CICIG, Report on irregular 
adoptions in Guatemala”), pp. 26 and 27 (evidence file, folios 3023 and 3024). 

38  Cf. Commission on Human Rights, Report of the Special Rapporteur on the sale of children, child prostitution and 
child pornography, Ms. Ofelia Calcetas Santos, Addendum, Mission to Guatemala (July 19 to 30, 1999), January 27, 
2000, UN Doc. E/CN.4/2000/73/Add.2 (hereinafter “Report of the Special Rapporteur on the sale of children, child 
prostitution and child pornography following the July 1999 visit”), para. 11 (evidence file, folio 2729). 

39  Report of the Special Rapporteur on the sale of children, child prostitution and child pornography following the July 
1999 visit, UN Doc. E/CN.4/2000/73/Add.2, para. 12 (evidence file, folio 2730), and expert opinion of Carolina Pimentel 
González provided by affidavit on May 16, 2017 (evidence file, folio 7280).   

40  Cf. CICIG, Report on irregular adoptions in Guatemala, p. 23 (evidence file, folio 3020). See, similarly, written 
version of the expert opinion provided by Jaime Tecú during the public hearing held before this Court (merits report, 
folio 1098).  

41  CICIG, Report on irregular adoptions in Guatemala, p. 18 (evidence file, folio 3015). 

42  Cf. Expert opinion of Carolina Pimentel González provided by affidavit on May 16, 2017 (evidence file, folio 7278). 
In addition, expert witness Nigel Cantwell indicated that “[i]n some countries [such as Guatemala], lawyers and 
notaries, social workers (even, in some case, those appointed by the courts), hospitals, doctors, and childcare institutes 
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at times became “baby factories” and, at other times, worked together to obtain children and generate profits based on 
the desperation of the parents – in particular women in very difficult situations – at times by deception.” Expert opinion 
of Nigel Cantwell provided by affidavit on May 5, 2017 (evidence file, folio 6940).  

43  According to a 2003 report of the Social Welfare Secretariat, in Guatemala, it was possible “to pay from US$12,000 
to US$15,000” (United States dollars) to adopt a child under the notarial procedure. According to expert witness 
Carolina Pimentel González, the adoption of a Guatemalan baby came to cost “from US$30,000 to US$80,000.” 
According to expert witness Jaime Tecú, an adoption costed approximately US$25,000. Cf. Social Welfare Secretariat of 

the Presidency of the Republic and Movimiento Social por los Derechos de la Niñez y la Juventud, “Public policy and 
national plan of action in favor of children and adolescents, 2004-2015, December 2003 (evidence file, folio 416); expert 
opinion of Carolina Pimentel González provided by affidavit on May 16, 2017 (evidence file, folio 7278); expert opinion 
provided by Jaime Tecú during the public hearing held before this Court and written version of this opinion (merits 
report, folio 1100). 

44  Cf. Expert opinion provided by Jaime Tecú during the public hearing held before this Court. Between 1996 and 
2006, adoptions increased 6.7 times. Between 1997 and 2006, 27,140 Guatemalan children were placed in adoption 
and, of these, only 2.4% were in country adoptions; the remaining 97.6% were intercountry adoptions. Cf. Social 
Welfare Secretariat, Human Rights Office of the Archbishopric of Guatemala and others, “Adopciones en Guatemala 
¿protección o mercado?”, November 2007, p. 24 (evidence file, folios 3140 and 3142).   

45  Cf. Expert opinion provided by Jaime Tecú during the public hearing held before this Court. According to expert 
witness Jaime Tecú, from 1977 to 1989, there are “few or no records of what happened.” A Peace Secretariat report on 
adoptions between 1977 and 1989 cites figures and records of the Social Welfare Secretariat. Cf. Peace Archives 
Directorate of the Peace Secretariat of the Presidency of the Republic, “Las adopciones y los derechos humanos de la 
niñez Guatemalteca, 1977-1989,” 2009, p. 77 (evidence file, folio 3621). However, the November 2007 report of the 
Social Welfare Secretariat indicates that it has no precise records of adoptions prior to 1996. Cf. Social Welfare 
Secretariat, Human Rights Office of the Archbishopric of Guatemala and others, “Adopciones en Guatemala ¿protección o 
mercado?”, November 2007, p. 24 (evidence file, folio 3140). 

46  Cf. Expert opinion provided by Jaime Tecú during the public hearing held before this Court, and Social Welfare 
Secretariat, Human Rights Office of the Archbishopric of Guatemala and others, “Adopciones en Guatemala ¿protección o 
mercado?”, November 2007 (evidence file, folio 3140). 

47  Cf. Latin American Institute for Education and Communication (ILPEC), Report prepared for UNICEF, “Adoption and 
the Rights of the Child in Guatemala,” 2000 (evidence file, folio 2960), and Social Welfare Secretariat, Human Rights 
Office of the Archbishopric of Guatemala and others, “Adopciones en Guatemala ¿protección o mercado?”, November 
2007 (evidence file, folio 3140). See also, IACHR, Fifth Report on the Situation of Human Rights in Guatemala, 
OEA/Ser.L/V/II.111, Doc.21rev., April 6, 2001, Chapter XII, para. 38, and expert opinion provided by Jaime Tecú during 
the public hearing held before this Court.  

48  Cf. Report of the Special Rapporteur on the sale of children, child prostitution and child pornography following the 
July 1999 visit, UN Doc. E/CN.4/2000/73/Add.2, para. 12 (evidence file, folio 2730), and Latin American Institute for 
Education and Communication (ILPEC), Report prepared for UNICEF, “Adoption and the Rights of the Child in 
Guatemala,” 2000 (evidence file, folio 2984). 

49  Cf. Expert opinion of Carolina Pimentel González provided by affidavit on May 16, 2017 (evidence file, folio 7280), 
and CICIG, Report on irregular adoptions in Guatemala, p. 25 (evidence file, folio 3022). 

50  Cf. Expert opinion of Carolina Pimentel González provided by affidavit on May 16, 2017 (evidence file, folio 7280), 
and written version of the expert opinion provided by Jaime Tecú during the public hearing held before this Court, 
indicating that the adoptions of more than 37,000 children were processed between 1990 and 2007 (merits report, folio 
1101). 
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51  Cf. CICIG, Report on irregular adoptions in Guatemala, p. 23 (evidence file, folio 3020). 

52  Cf. Expert opinion of Nigel Cantwell provided by affidavit on May 5, 2017 (evidence file, folio 6942). 

53  Cf. Concluding observations of the Committee on the Rights of the Child: Guatemala, July 9, 2001. 
CRC/C/15/Add.154, para. 34; Report of the Special Rapporteur on the sale of children, child prostitution and child 
pornography following the July 1999 visit, UN Doc. E/CN.4/2000/73/Add.2, para. 11 (evidence file, folio 2729), and 
IACHR, Fifth Report on the Situation of Human Rights in Guatemala, April 6, 2001, OEA/Ser.L/V/II.111, Doc. 21 rev., p. 
183, para. 39. 

54  Concluding observations of the Committee on the Rights of the Child: Guatemala, June 7, 1996. CRC/C/15/Add.58, 
paras. 21 and 34. 

55  Concluding observations of the Committee on the Rights of the Child: Guatemala, July 9, 2001. CRC/C/15/Add.154, 
para. 34. 

56  Concluding observations of the Committee on the Rights of the Child: Guatemala, July 9, 2001. CRC/C/15/Add.154, 
para. 35. According to expert witness Cantwell, contrary to the 2001 recommendation of the Committee on the Rights of 
the Child to suspend adoptions, an increased number of adoptions were permitted between 2001 and 2002. Based on 
figures he indicated were from the Guatemalan Attorney General’s Office, the expert witness explained that adoptions 
rose from 2,246 in 2001 to 2,931 the following year. Cf. Expert opinion of Nigel Cantwell provided by affidavit on May 5, 
2017 (evidence file, folio 6948). 

57  The CICIG indicated that child-trafficking networks were established that, among other activities, were dedicated to 
forging documents, stealing children, falsifying DNA tests, and threatening mothers so that they would hand over their 
children for adoption. Cf. CICIG, Report on irregular adoptions in Guatemala, pp. 20 and 23 (evidence file, folios 3017 
and 3020). 
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The lack of control by the institutions responsible for providing protection to Guatemalan 

children resulted in a lucrative business and the consequent establishment of structures that, to 
respond to the demand, engaged in recruitment using threats and coercion taking advantage 
of the vulnerable situation of the mother, and the theft or purchase of children to send them 
abroad. […] This explains the establishment of transnational organized criminal networks 
which led to expressions of concern at the international level by international bodies, 
especially those of the United Nations, and to the suspension of procedures for the 

intercountry adoption of Guatemalan children by some European countries following a 

resolution of the European Parliament.60 
 

 

 

 
58  Cf. CICIG, Report on irregular adoptions in Guatemala, p. 20 (evidence file, folios 3014 a 3018). 

59  Cf. CICIG, Report on irregular adoptions in Guatemala, p. 20 (evidence file, folio 3017). 

60  CICIG, Report on irregular adoptions in Guatemala, p. 27 (evidence file, folio 3024), and Cf. expert opinion of 
Norma Angélica Cruz Córdova provided by affidavit on May 9, 2017 (evidence file, folio 7065). 

61  Written version of the expert opinion provided by Jaime Tecú during the public hearing held before this Court 
(merits report, folio 1100). 

62  Peace Secretariat, “Las adopciones y los derechos humanos de la niñez Guatemalteca, 1977-1989,” 2009, p. 89 
(evidence file, folio 3633). 

63  Cf. CICIG, Report on irregular adoptions in Guatemala, p. 41 (evidence file, folio 3038). Similarly, expert witness 
Norma Angélica Cruz Córdova indicated that “children who were vulnerable or who experienced some kind of ill-
treatment were sought in order to declare them abandoned and they were then given up for adoption without 
undertaking any pertinent investigations.” Expert opinion of Norma Angélica Cruz Córdova provided by affidavit on May 
9, 2017 (evidence file, folio 7065). 

64  Cf. Social Welfare Secretariat, Human Rights Office of the Archbishopric of Guatemala and others, “Adopciones en 
Guatemala ¿protección o mercado?”, November 2007 (evidence file, folios 3136 to 3138).  

65  Social Welfare Secretariat, Human Rights Office of the Archbishopric of Guatemala and others, “Adopciones en 
Guatemala ¿protección o mercado?”, November 2007 (evidence file, folio 3136). 
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66  Cf. Social Welfare Secretariat, Human Rights Office of the Archbishopric of Guatemala and others, “Adopciones en 
Guatemala ¿protección o mercado?”, November 2007 (evidence file, folio 3139). 

67  CICIG, Report on irregular adoptions in Guatemala, p. 41 (evidence file, folio 3038), and expert opinion provided 
by Jaime Tecú during the public hearing held before this Court.  

68  The Constitutional Court argued that it was the President of the Republic who had acceded to that convention and 
that the reservations made by Guatemala to articles 11 and 12 of the Vienna Convention on the Law of Treaties 
excluded all forms of the expression of the will of the State to be bound by a treaty other than signature or ratification. 
Cf. CICIG, Report on irregular adoptions in Guatemala, pp. 18 and 19 (evidence file, folios 3015 and 3016), and 
Constitutional Court, Decision on general and total unconstitutionality of Decree 50-2002 adopting the Hague Convention 
on Protection of Children and Cooperation in Respect of Intercountry Adoption. Accumulated files Nos. 1555-2002 and 
1808–2002, August 13, 2003 (merits report, folio 1112). 

69  CICIG, Report on irregular adoptions in Guatemala, p. 19 (evidence file, folio 3016).   

70  Cf. CICIG, Report on irregular adoptions in Guatemala, pp. 20 and 21 (evidence file, folios 3017 and 3018), and 
Adoption Act, Decree No. 77-2007 of December 2007, arts. 17, 23, 35, 43 and 49 to 52 (evidence file, folios 3195 
3215). 

71  CICIG, Report on irregular adoptions in Guatemala, p. 43 (evidence file, folio 3040). The CICIG indicated that, in 
many cases, the irregularities committed constituted offenses defined in the Guatemalan Criminal Code. However, the 
failure to investigate cases of human trafficking for the purpose of illegal adoption, as well as the failure to respect the 
best interests of the child, led to the situation remaining in impunity for many years. Currently, the Guatemalan Criminal 
Code includes the definition of the offense of human trafficking for the purpose of irregular adoptions, as well as other 
related conducts, such as irregular adoptions and the irregular processing of adoptions. The CICIG also stressed that “it 
is important to recall that, in addition, the actions of the adoption networks frequently include a series of offenses, such 
as asset-laundering, active and passive bribery, and document tampering, to mention just a few.” CICIG, Report on 
irregular adoptions in Guatemala, pp. 20 and 22 (evidence file, folios 3017 and 3019). 

72  Cf. CICIG, Report on irregular adoptions in Guatemala, p. 43 (evidence file, folio 3040), and Report of the Human 
Trafficking Prosecutor of June 2, 2017 (evidence file, folio 7698). 
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B. Applicable domestic legal framework at the time of the events  

 

 

 

B.1 Process for the declaration of abandonment 

 

 

 
Article 47 (abandoned minors). Abandoned minors are considered to be: (1) Those who, 

lacking parents, have no one to take care of them, and (2) Those who, due to neglect, resort to 
vagrancy or begging. 
 
Article 48 (minors in danger). Minors in danger are considered to be: (1) Those who are 
victims of exploitation by adults, who engage them in begging or working in bars, gambling 
dens, brothels and similar places; (2) Those who have been induced into or placed in an 

irregular situation by adults or who benefit from the product of acts categorized as offenses 
committed by adults; (3) Children of immoral or dissolute parents or of prostitutes, who keep 
them in the places mentioned in subparagraph 1, and (4) Those who, for any reason, are at 

risk of engaging in an irregular or dissolute conduct.76  

  

 

 

B.2 Adoption procedure 

 

 

 
73  Cf. Report of the Human Trafficking Prosecutor of June 2, 2017 (evidence file, folio 7700). 

74  Cf. Children’s Code. Decree No. 78-79 of November 28, 1979, art. 1 (evidence file, folios 3442 and 3443). 

75  Children’s Code. Decree No. 78-79 of November 28, 1979, art. 5 (evidence file, folio 3443). 

76  Children’s Code. Decree No. 78-79 of November 28, 1979, arts. 47 and 48 (evidence file, folio 3447). 

77  Children’s Code. Decree No. 78-79 of November 28, 1979, art. 49 (evidence file, folio 3447). 

78  Children’s Code. Decree No. 78-79 of November 28, 1979, arts. 19, 42, 43 and 49 (evidence file, folios 3444 and 
3447).  

79  1985 Constitution of the Republic of Guatemala, art. 54 (evidence file, folio 3368). 
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80  The judicial adoption proceeding was regulated by the 1963 Civil Code. Cf. Guatemalan Civil Code, Decree Law No. 
106-63 of September 14, 1963, arts. 239 to 251 (evidence file, folio  3468). 

81  Cf. Expert opinion provided by Jaime Tecú during the public hearing held before this Court.  

82  Law Regulating the Notarial Processing of Matters of Voluntary Jurisdiction, Decree Law No. 54-77 of November 5, 
1977, art. 28 (evidence file, folio 396). 

83  Cf. CICIG, Report on irregular adoptions in Guatemala, p. 28 (evidence file, folio 3025). 

84  Law Regulating the Notarial Processing of Matters of Voluntary Jurisdiction, Decree Law No. 54-77 of November 5, 
1977, art. 29 (evidence file, folio 396). 

85  The law expressly granted this function to the Public Prosecution Service. However, under Legislative Decree 18-93, 
which amended the Constitution in 1993, the functions were divided between the Public Prosecution Service and the 
Attorney General’s Office. Based on the new article 252 of the Constitution of the Republic of Guatemala, the latter was 
responsible for advising and counselling the state organs and for representing the State before the population. The Court 
understands that, following this date, it was the role of the Attorney General’s Office to produce the report that the 
Children’s Code attributed to the Public Prosecution Service. Cf. Expert opinion provided by Jaime Tecú during the public 
hearing held before this Court, and CICIG, Report on irregular adoptions in Guatemala, p. 29 (evidence file, folio 3026). 

86  Cf. Law Regulating the Notarial Processing of Matters of Voluntary Jurisdiction, Decree Law No. 54-77 of November 
5, 1977, art. 32 (evidence file, folio 396). 

87  Expert opinion provided by Jaime Tecú during the public hearing held before this Court.  

88  Law Regulating the Notarial Processing of Matters of Voluntary Jurisdiction, Decree Law No. 54-77 of November 5, 
1977, art. 32 (evidence file, folio 396). 

89  Cf. Expert opinion provided by Jaime Tecú during the public hearing held before this Court.  
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C. The brothers, Osmín Ricardo Tobar Ramírez and J.R., and their family  

 

 

 

 

 

 

 
90  Law Regulating the Notarial Processing of Matters of Voluntary Jurisdiction, Decree Law No. 54-77 of November 5, 
1977, art. 33 (evidence file, folio 396). 

91  Law Regulating the Notarial Processing of Matters of Voluntary Jurisdiction, Decree Law No. 54-77 of November 5, 
1977, art. 33 (evidence file, folio 396). 

92  CICIG, Report on irregular adoptions in Guatemala, p. 29 (evidence file, folio 3026). 

93  CICIG, Report on irregular adoptions in Guatemala, p. 29 (evidence file, folio 3026). 

94  Cf. Birth registration of Osmín Tobar Ramírez on July 3, 1989 (evidence file, folio 6). 

95  Cf. Birth registration of J.R. on January 12, 1996 (evidence file, folio 9). 

96  Cf. Annotation in the margin of the birth registration of J.R. on January 12, 1996 (evidence file, folio 9), and social 
study of Flor de María Ramírez Escobar prepared by a court social worker on March 13, 2001 (evidence files, folio 4538). 

97  Cf. Identity card of Flor de María Ramírez Escobar (evidence file, folio 2177). 

98  Cf. Copy of the passport of Gustavo Amílcar Tobar Fajardo (merits report, folio 1034). 

99  Cf. Birth registration of Osmín Tobar Ramírez on July 3, 1989 (evidence file, folio 6). 

100   Cf. Affidavit made by Flor de María Ramírez Escobar on May 8, 2017 (evidence file, folio 6820), and social study of 
Flor de María Ramírez Escobar prepared by the Attorney General’s Office on March 14, 1997 (evidence file, folio 4326).  

101  Cf. Ruling of the First Juvenile Trial Court of August 6, 1997 (evidence file, folio 4301); social study of Flor de María 
Ramírez Escobar prepared by a court social worker on March 13, 2001 (evidence files, folios 4537 to 4540), and social 
study of Gustavo Tobar Fajardo prepared by a court social worker on March 13, 2001 (evidence files, folios 4541 to 
4543). 

102  Cf. Social study of Flor de María Ramírez Escobar prepared by a court social worker on March 13, 2001 (evidence 
files, folios 4537 to 4540), and social study of Gustavo Tobar Fajardo prepared by a court social worker on March 13, 
2001 (evidence files, folios 4541 to 4543). 
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C.1 Declaration of abandonment of the Ramírez brothers 

 

 

 

 

 
103  Cf. Child support agreement between Flor de María Ramírez Escobar and Gustavo Amílcar Tobar Fajardo dated July 
31, 1997 (evidence file, folios 12 and 13), and record of court appearance by Flor Escobar Carrera on March 12, 1997 
(evidence file, folio 4372) 

104  Cf. Record of court appearance by Flor de María Ramírez Escobar before the First Juvenile Trial Court on January 9, 
1997 (evidence file, folio 4390), and social study of Flor de María Ramírez Escobar prepared by the Attorney General’s 

Office on March 14, 1997 (evidence file, folio 4326). 

105  Cf. Statement made by Gustavo Tobar Fajardo during the public hearing held before this Court.  

106  Cf.  Application for judicial review filed on August 22, 1997 (evidence file, folio 4282); record of appearance before 
the First Juvenile Trial Court on January 9, 1997 (evidence file, folio 4390); 1995 school report by the Rosa Pardo de 
Lanuza Rural Mixed Public School on the academic performance of Osmín Ricardo Almícar Tobar Ramírez (evidence file, 
folios 4334 to 4337) and diploma awarded to Osmín Ricardo Almícar Tobar Ramírez on October 31, 1996, by the Rosa 
Pardo de Lanuza Rural Mixed Public School for completing his pre-school education (evidence file, folio 4342). 

107  Cf. Birth registration of J.R. on January 12, 1996 (evidence file, folio 9). 

108  Cf. Application for judicial review filed on August 22, 1997 (evidence file, folio 4281), and record of appearance 
before the First Juvenile Trial Court on January 9, 1997 (evidence file, folio 4390).  

109  Statement made by Gustavo Tobar Fajardo during the public hearing held before this Court. Flor de María Ramírez 
Escobar explained that the relationship between Osmín and his father was not constant, partly because he worked 
driving buses; however, she “took him to visit Gustavo’s mother, [who] had a food kiosk in the central market, and 
Gustavo came there from time to time and watched him.” Affidavit made by Flor de María Ramírez Escobar on May 8, 
2017 (evidence file, folio 6812). 

110  Anonymous complaint of December 18, 1996 (evidence file, folio 30). 

111  Cf. Communication of the First Juvenile Trial Court of January 8, 1997, addressed to the Head of the Juvenile 
Department of the Attorney General’s Office (evidence file, folio 32).    

112  Communication of the First Juvenile Trial Court of January 8, 1997, addressed to the Head of the Juvenile 
Department of the Attorney General’s Office (evidence file, folio 32).    

113  Cf. Social study of Flor de María Ramírez Escobar prepared by the Attorney General’s Office on March 14, 1997 
(evidence file, folio 4323). 
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114  Case monitoring report of the Rescue Team of the Juvenile Department of the Attorney General’s Office of January 
9, 1997 (evidence file, folio 4388). 

115  Cf. Record of appearance before the First Juvenile Trial Court on January 9, 1997 (evidence file, folios 4390 and 
4391). 

116  Cf. Record of appearance before the First Juvenile Trial Court on January 9, 1997 (evidence file, folio 4390). 

117  Cf. Affidavit made by Flor de María Ramírez Escobar on May 8, 2017 (evidence file, folio 6814).  

118  Cf. Affidavit made by Flor de María Ramírez Escobar on May 8, 2017 (evidence file, folios 6812 to 6814). 

119  Affidavit made by Flor de María Ramírez Escobar on May 8, 2017 (evidence file, folio 6813). 

120  Cf. Affidavit made by Flor de María Ramírez Escobar on May 8, 2017 (evidence file, folios 6813 and 6814). 

121  Cf. Affidavit made by Flor de María Ramírez Escobar on May 8, 2017 (evidence file, folios 6813 and 6814). Casa 
Alianza was one of the organisations that later supported her petition before the Inter-American Commission (supra 
para. 2). 

122  Affidavit made by Flor de María Ramírez Escobar on May 8, 2017 (evidence file, folio 6814). 

123  Cf. Statement made by Gustavo Tobar Fajardo during the public hearing held before this Court. According to Mrs. 
Ramírez Escobar, her relations with Osmín’s father were not close and when he found out that Osmín had been taken 
away “he came to my house and asked me about this; he asked me for photos and Osmín’s kindergarten diploma, which 
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I gave him, and that is how he found out.” Cf. Affidavit made by Flor de María Ramírez Escobar on May 8, 2017 
(evidence file, folio 6820). 

124  Cf. Communication of the First Juvenile Trial Court of January 13, 1997 (evidence file, folio 4386). 

125  Cf. Communication of the First Juvenile Trial Court of January 27, 1997 (evidence file, folio 4384). 

126  Cf. Communication of the First Juvenile Trial Court of January 27, 1997 (evidence file, folio 4384). 

127  Cf. Study prepared by the Niños de Guatemala social worker of February 3, 1997 (evidence file, folio 4379).  

128  Study prepared by the Niños de Guatemala social worker of February 3, 1997 (evidence file, folio 4379).  

129  Cf. Study prepared by the Niños de Guatemala social worker of February 3, 1997 (evidence file, folios 4380 and 
4381).  

130  Study prepared by the Niños de Guatemala social worker of February 3, 1997 (evidence file, folios 4380 and 4381).  

131  Study prepared by the Niños de Guatemala social worker of February 3, 1997 (evidence file, folios 4381 and 4382).  

132  Cf. Study prepared by the Niños de Guatemala social worker of February 3, 1997 (evidence file, folio 4382).  



- 32 - 
 

 

 

 

 

 
133  Study prepared by the Niños de Guatemala social worker of February 3, 1997 (evidence file, folios 4382 and 4383).  

134  Cf. Communication of the First Juvenile Trial Court of February 5, 1997 (evidence file, folio 4376). 

135  Cf. Communication of the First Juvenile Trial Court of February 21, 1997 (evidence file, folio 4375). 

136  Cf. Social study of Flor de María Ramírez Escobar prepared by the Attorney General’s Office on March 14, 1997 
(evidence file, folios 4323 and 4324). 

137  Social study of Flor de María Ramírez Escobar prepared by the Attorney General’s Office on March 14, 1997 
(evidence file, folio 4325). 

138  Social study of Flor de María Ramírez Escobar prepared by the Attorney General’s Office on March 14, 1997 
(evidence file, folio 4326). 

139  Social study of Flor de María Ramírez Escobar prepared by the Attorney General’s Office on March 14, 1997 
(evidence file, folio 4326). 

140  Cf. Record of court appearance by Flor Escobar Carrera on March 12, 1997 (evidence file, folios 4372 and 4373).  

141  Cf. Record of court appearance by Flor Escobar Carrera on March 12, 1997 (evidence file, folios 4372).  

142  Cf. Communication of the First Juvenile Trial Court of March 12, 1997 (evidence file, folio 4371). 
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143  Social study of Flor Escobar Carrera prepared by the Attorney General’s Office on May 7, 1997 (evidence file, folio 
50).                              

144  Record of court appearance by Yesenia Escobar Carrera and Maritza Echeverría Carrera on March 17, 1997 
(evidence file, folios 4355 and 4356). See also, Baptism certificate of Osmín Robar Ramírez dated July 30, 1995, issued 
on March 18, 1997 (evidence file, folio 4368), and Baptism certificate of J.R. dated February 18, 1996, issued on March 
18, 1997 (evidence file, folio 4367). 

145  Cf. Communication of the First Juvenile Trial Court of Guatemala addressed to the director of Niños de Guatemala, 
dated April 22, 1997 (evidence file, folio 4344). 

146  Social study prepared by the Niños de Guatemala social worker on May 4, 1997 (evidence file, folio 4316). 

147  Social study prepared by the Niños de Guatemala social worker on May 4, 1997 (evidence file, folio 4317). 

148  Social study prepared by the Niños de Guatemala social worker on May 4, 1997 (evidence file, folio 4317). 

149  Cf. Affidavit made by Flor de María Ramírez Escobar on May 8, 2017 (evidence file, folio 6814). 

150  Cf. Police record report of May 13, 1997 (evidence file, folio 106).  

151  Cf. Police record report of May 13, 1997 (evidence file, folio 106). 
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C.2 Application for judicial review of the declaration of abandonment  

 

 

 
152  Cf. Psychological report of the Psychology Unit of the Judiciary of July 21, 1997 (evidence file, folios 7960). 

153  The personality characteristics referred to in the report are as follows: “Mrs. Ramírez reveals a personality profile 
characterized by emotional immaturity, with difficulty to relate to her environment especially at the emotional level; she 
is characterized by her hyperactivity, although without a specific goal. She has a high level of depression.” Psychological 
report of the Psychology Unit of the Judiciary of July 21, 1997 (evidence file, folios 7961). 

154  Psychological report of the Psychology Unit of the Judiciary of July 21, 1997 (evidence file, folios 7962). 

155  Psychological report of the Psychology Unit of the Judiciary of July 21, 1997 (evidence file, folios 7961). 

156  Psychological report of the Psychology Unit of the Judiciary of July 21, 1997 (evidence file, folios 7960). 

157  Cf. Extract from the statement made by Mrs. Ramírez Escobar, included in the report of the National Civil Police, 
Criminal Investigation Service, Minors and Missing Persons Section, of June 4, 2001 (evidence file, folio 4533). 

158  Cf. Brief of the Attorney General’s Office of July 28, 1997, submitted on July 29, 1997 (evidence file, folios 4306 
and 4307). 

159  Brief of the Attorney General’s Office submitted on July 29, 1997 (evidence file, folio 4306).  

160  Ruling of the First Juvenile Trial Court of August 6, 1997 (evidence file, folio 4304). 

161  Cf. Ruling of the First Juvenile Trial Court of August 6, 1997 (evidence file, folio 4304). 

162  Cf. Application for judicial review filed on August 22, 1997 (evidence file, folios 4279 a 4291). 
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163  Cf. Application for judicial review filed on August 22, 1997 (evidence file, folio 4284). 

164  Cf. Application for judicial review filed on August 22, 1997 (evidence file, folio 4280). 

165  Cf. Application for judicial review filed on August 22, 1997 (evidence file, folio 4281). 

166  Application for judicial review filed on August 22, 1997 (evidence file, folio 4281). 

167  Cf. Application for judicial review filed on August 22, 1997 (evidence file, folio 4285). 

168  Application for judicial review filed on August 22, 1997 (evidence file, folios 4282 and 4287). 

169  Cf. Application for judicial review filed on August 22, 1997 (evidence file, folio 4290). 

170  Cf. Order of the First Juvenile Trial Court of August 25, 1997 (evidence file, folio 4278).       

171  Cf. Brief of the Attorney General’s Office of September 12, 1997 (evidence file, folio 4275). 

172  Cf. Ruling of the First Juvenile Trial Court of September 23, 1997 (evidence file, folio 4272).  

173  Ruling of the First Juvenile Trial Court of September 23, 1997 (evidence file, folio 4271). 

174  On September 26, 1997, Mrs. Ramírez Escobar presented a brief indicating that she had not been notified of the 
court’s decisions of August 25 and September 23, 1997. She also alleged that the application for judicial review should 
not be processed as an interlocutory proceeding, but should be decided by the judge immediately. Cf. Appeal for 
reconsideration of judgment of September 26, 1997 (evidence file, folios 83 to 87).   

175  Ruling of the First Juvenile Trial Court of September 30, 1997 (evidence file, folios 4261 and 4262). 

176  Cf. Ruling of the First Juvenile Trial Court of September 30, 1997 (evidence file, folios 4261 and 4262). 

177  Cf. Brief of Mrs. Ramírez Escobar of October 2, 1997 (evidence file, folios 4254 and 4255). 
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178  Cf. Ruling of the First Juvenile Trial Court of October 6, 1997 (evidence file, folio 4243). 

179  Cf. Order of the Judicial Coordinator of the Juvenile Jurisdiction of the Municipality and Department of Guatemala of 
October 17, 1997 (evidence file, folio 4237 and 4238). On October 29, the third juvenile trial judge excused himself from 
hearing the case because he was a friend of Mrs. Ramírez Escobar’s lawyer. However, the court did not accept this. Cf. 
Order of the Third Juvenile Trial Court of October 29, 1997 (evidence file, folio 4234 and 4235), and order of the Judicial 
Coordinator of the Juvenile Jurisdiction of the municipality and department of Guatemala of November 20, 1997 
(evidence file, folio 4223 and 4224). 

180  Cf. Brief of Mrs. Ramírez Escobar of October 2, 1997 (evidence file, folio 4245). 

181  Cf. Brief of Mrs. Ramírez Escobar of October 2, 1997 (evidence file, folios 4245 and 4246). 

182  Order of the First Juvenile Trial Court of Guatemala City of October 6, 1997, notified on October 7, 1997 (evidence 
file, folios 4239 to 4244). 

183  Brief of Mrs. Ramírez Escobar of October 2, 1997 (evidence file, folio 4700). 

184  Cf. Brief of Mrs. Ramírez Escobar of October 2, 1997 (evidence file, folios 150 and 151). 

185  Brief of the Attorney General’s Office of October 3, 1997 (evidence file, folio 4253). 

186  Brief of the Attorney General’s Office of October 3, 1997 (evidence file, folio 4251). 

187  Brief of the Attorney General’s Office of October 3, 1997 (evidence file, folios 4251 and 4252). 

188  Ruling of the Third Juvenile Trial Court of January 6, 1998 (evidence file, folios 4218 and 4219). 
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189  Cf. Decision of the Third Juvenile Trial Court of March 3, 1998 (evidence file, folio 4214). 

190  Cf. Order of the Judicial Coordinator of the Juvenile Jurisdiction of March 9, 1997 (evidence file, folio 4212). 

191  Cf. Ruling of the First Juvenile Trial Court of March 23, 1998 (evidence file, folio 4205). 

192  Cf. Ruling of the First Juvenile Trial Court of April 4, 1998 (evidence file, folio 4204). 

193  Brief of Mrs. Ramírez Escobar of March 19, 1998 (evidence file, folios 4208 and 4210). 

194  Cf.  Juvenile Trial Court of the department of Jutiapa, ruling of June 20, 2000 (evidence file, folios 4750). 

195   Cf. Ruling of the Second Juvenile Trial Court of May 4, 1998 (evidence file, folio 4203). 

196  Cf. Brief of Mrs. Ramírez Escobar of June 11, 1998 (evidence file, folio 4202). 

197   According to the judge, the President of Niños de Guatemala and the legal counsel harmed her honor “because the 
former had filed a totally groundless complaint before the General Supervisor of Courts, containing offensive and 
disrespectful words [… and the latter by publishing two press releases] the content of which was offensive and in which 
the judge’s impartiality was called into question,” in relation to another case concerning the proceedings for a girl child 
declared to haves been abandoned. Cf. Ruling of the Second Juvenile Trial Court of June 17, 1998 (evidence file, folios 
4197 and 4198), and letters addressed to the General Supervisor of Courts on May 26 and 27, 1998, and related press 
releases (evidence file, folios 4189 to 4196). 

198  Cf. Order of the Judicial Coordinator of the Juvenile Jurisdiction of June 7, 1998 (evidence file, folios 4184 and 
4185). 

199   Cf. Ruling of the Fourth Juvenile Trial Court of July 8, 1998 (evidence file, folios 4180 and 4181). The complaint 
and the accompanying brief indicated that, on May 15, 1998, the legal counsel of Niños de Guatemala, “had worked 
herself up, extremely violently, to the extent that she had threatened the clerk of the court and [the judge].” Insisting 
that “they should agree to her requests immediately.” In addition, it was placed on record that the legal counsel of Niños 
de Guatemala had complained about the court’s pace of work and “argued that the organization she represents no 
longer has the funds required to maintain the children placed with it; in response to which it is suggested that they be 
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C.3 Procedures for the adoption of the Ramírez brothers 

 

 

 

 

 
transferred to another children’s home, but this suggestion is rejected. She also demanded to know whether or not this 
court will issue “abandonments” (evidence file, folios 4171 to 4179). 

200  Cf. Order of the Judicial Coordinator of the Juvenile Jurisdiction of August 3, 1998 (evidence file, folios 4160 and 
4161). 

201  Cf. Ruling of the Juvenile Trial Court of Mixco of September 10, 1998 (evidence file, folios 4146 and 4147). The 
judge’s excuses and the brief accompanying them record that the legal counsel of Niños de Guatemala became annoyed, 
“fumed, raised her voice and accused the undersigned of negligence and intransigence”; she asked the judge “whether 

there was an order not to issue abandonments and what that court’s policy was, because she did not understand how it 
had not issued abandonments for such a long time, and that the judges should understand that the only way to maintain 
the children’s homes was by adoptions” (evidence file, folios 4147, 4150 and 4151). 

202  Cf. Order of the Judicial Coordinator of the Juvenile Jurisdiction of October 1, 1998 (evidence file, folio 4139). 

203  Ruling of the Juvenile Trial Court of Escuintla of December 11, 1998 (evidence file, folio 4129). 

204  Cf. Report of the President of Niños de Guatemala of December 31, 1998 (evidence file, folio 4639).  

205  Cf. Report of the Attorney General’s Office of May 8, 1998 (evidence file, folios 4502 and 4503) and adoption 
papers of June 2, 1998, with regard to J.R. (evidence file, folio 115). 

206  Cf. Decision of the Attorney General’s Office of May 11, 1998 (evidence file, folios 4505 to 4507); Order of the 
Family Trial Court of the department of Sacatepéquez of May 26, 1998, with regard to Osmín Tobar Ramírez (evidence 
file, folios 6576 to 6579); statement by Osmín Tobar Ramírez during the public hearing held before this Court, and 
adoption papers of June 2, 1998, with regard to Osmín Tobar Ramírez (evidence file, folio 123). 

207  Cf. Adoption papers of June 2, 1998, with regard to Osmín Tobar Ramírez (evidence file, folios 123 to 128), and 
adoption papers of June 2, 1998, with regard to J.R. (evidence file, folios 115 and 119). 

208  Cf. Decision of the Attorney General’s Office of May 11, 1998, with regard to Osmín Tobar Ramírez (evidence file, 
folios 4505 to 4507); Decision of the Attorney General’s Office General of May 8, 1998, with regard to J.R. (evidence file, 
folios 4502 and 4503), and report provided by an assistant agent of the Juvenile Department of the Attorney General’s 
Office on May 5, 1998 (evidence file, folios 4508 and 4509). 

209  Cf. Decision of the Attorney General’s Office of May 8, 1998 (evidence file, folios 4502 and 4503), and Report of the 
auxiliary agent of the Juvenile Department of the Attorney General’s Office of May 5, 1998 (evidence file, folios 4508 and 
4509), and Report of the Attorney General’s Office of May 11, 1998 (evidence file, folios 4505 to 4507). Both reports 
were based on a report of the auxiliary agent of the Juvenile Department of the Attorney General’s Office on May 5, 



- 39 - 
 

 

 

 

 
1998, which indicated that: “[a]t this time, an interlocutory proceeding initiated by the judge who issued the 
abandonment declaration is pending a decision; moreover, since the General Supervisor of Courts is also involved in this 
case […], his ruling is also pending”; therefore, “it was advisable that [the adoption] not be processed until the judicial 
remedies have been exhausted.” Report of the auxiliary agent of the Juvenile Department of the Attorney General’s 
Office on May 5, 1998 (evidence file, folios 4508 and 4509). 

210  Cf. Adoption papers of June 2, 1998, with regard to Osmín Tobar Ramírez (evidence file, folio 125); and adoption 
papers of June 2, 1998, with regard to J.R. (evidence file, folio 117). 

211  Cf. Order of the Family Trial Court of the department of Sacatepéquez of May 26, 1998, with regard to Osmín Tobar 
Ramírez (evidence file, folios 6576 to 6579). The State was asked to provide the judicial decision on the adoption of J.R. 
as helpful evidence, but Guatemala failed to submit this and, therefore, the Court does not have the judicial decision 
authorizing the adoption of J.R..  

212  Order of the Family Trial Court of the department of Sacatepéquez of May 26, 1998 (evidence file, folios 6576 and 
6577).   

213  In this regard, the court indicated that “the case file contains a certification indicating that no appeal or notification 
is pending, so that this should be considered certain, as it is one of the characteristics of legal certainty that any judicial 
process should have, and the officials and employees who extended this certification are responsible for its content and, 
in any case, this opinion or report does not refer to which interlocutory proceeding it refers.” In addition, regarding the 
opinion pending from the General Supervisor of Courts, it indicated that this was “an administrative procedure and, 
above all, it would prejudice the official and not the processing of the file itself, which could be modified only and 
exclusively by judicial acts rather and not by administrative acts.” Ruling of the Family Trial Court of the department of 
Sacatepéquez of May 26, 1998 (evidence file, folios 6577 and 6578).   

214  Order of the Family Trial Court of the department of Sacatepéquez of May 26, 1998 (evidence file, folios 6577 and 
6578). As previously mentioned, the State was requested to provide the judicial decision on the adoption of J.R. as 
helpful evidence, but failed to provide this (supra nota 211). 

215  Adoption papers of June 2, 1998, for Osmín Tobar Ramírez (evidence file, folios 123 to 128), and adoption papers 
of June 2, 1998, for J.R. (evidence file, folios 115 to 120). Even though the State was asked to provide as helpful 
evidence the studies prepared by the social workers attached to the Trial Court of Sacatepéquez, which are mentioned in 
the adoption papers, these were not provided to the case file.  

216  Cf. Annotations in the margin of the birth registration, Record No. 4519 of the Civil Registry Book of the 
municipality of Guatemala (evidence file, folio 142). 

217  Cf. Annotations in the margin. of the birth registration, Record No. 284 of the Civil Registry Book of the 
municipality of Guatemala (evidence file, folio 145). 

218  Cf. Report of the President of Niños de Guatemala of December 31, 1998 (evidence file, folio 4639). 
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C.4 Appeals filed following the adoption of the Ramírez children 

 

 

 
As the father [of Osmín], he has never been invited to intervene in the case and the judges have 

had to excuse themselves because the owner of the business of the sale of children is the wife of 
one of the justices of the Supreme Court of Justice, […] whose business has flourished in recent 
times owing to the children that some courts have referred to it.219 

 

 

 

 

 

 

 
219  Brief of Gustavo Tobar Fajardo of December 17, 1998 (evidence file, folios 4126 and 4127). 

220  Cf. Brief of Gustavo Tobar Fajardo of December 17, 1998 (evidence file, folios 4126 and 4127). 

221  Ruling of the Juvenile Trial Court of the department of Escuintla of December 17, 1998 (evidence file, folio 4121). 

222  Cf. Application for amparo filed by Gustavo Tobar Fajardo on February 2, 1999 (evidence file, folios 182 to 197). 

223  Application for amparo filed by Gustavo Tobar Fajardo on February 2, 1999 (evidence file, folio 184). 

224  Application for amparo filed by Gustavo Tobar Fajardo on February 2, 1999 (evidence file, folio 185). 

225  Cf. Application for amparo filed by Gustavo Tobar Fajardo on February 2, 1999 (evidence file, folio 186). 

226  Cf. Application for amparo filed by Gustavo Tobar Fajardo on February 2, 1999 (evidence file, folios 192 and 193). 

227  Cf. Ruling of the 12th Chamber of the Appellate Court of February 16, 1999 (evidence file, folio 4734).   

228  Cf. Ruling of the 12th Chamber of the Appellate Court of May 5, 1999 (evidence file, folios 211 and 212).     

229  Ruling of the 12th Chamber of the Appellate Court of May 5, 1999 (evidence file, folios 210 and 211).    

230  Ruling of the 12th Chamber of the Appellate Court of May 5, 1999 (evidence file, folio 211). 
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231  Cf. Ruling of the 12th Chamber of the Appellate Court of May 5, 1999 (evidence file, folios 211 and 212).    

232  Cf. Ruling of the Juvenile Trial Court of Escuintla of June 24, 1999 (evidence file, folios 4089 and 4090). 

233  Cf. Order of the Judicial Coordinator of the Juvenile Jurisdiction of July 26, 1999 (evidence file, folio 4698). 

234  Cf. Ruling of the Juvenile Trial Court of the department of Jutiapa of August 3, 1999 (evidence file, folio 4695). 

235  Cf. Brief of Mr. Tobar Fajardo of August 19, 1999 (evidence file, folios 4691 to 4693), and brief of Mrs. Ramírez 
Escobar of August 19, 1999 (evidence file, folios 4688 and 4689). 

236  Record of the hearing of September 24, 1999 (evidence file, folios 4664 and 4665). 

237  Cf. Order of September 24, 1999 (evidence file, folio 4662). 

238  Cf. Order of February 3, 2000 (evidence file, folio 4656). 

239  Cf. Report No. 51-2000 of the Attorney General’s Office of March 20, 2000 (evidence file, folio 4640), and report of 
the President of Niños de Guatemala of December 31, 1998 (evidence file, folios 4638 and 4639). 

240  Cf. Ruling of the Juvenile Trial Court of March 21, 2000 (evidence file, folio 229). 

241  Cf. Annotation on the birth registration of J.R. (evidence file, folio 4630); Annotation on the birth registration of 
Osmín Tobar Ramírez (evidence file, folio 4627), and Ruling of the Juvenile Trial Court of the department of Jutiapa of 
May 18, 2000 (evidence file, folio 4625). 

242  Cf. Ruling of the Juvenile Trial Court of the department of Jutiapa of June 20, 2000 (evidence file, folio 4751).   
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243  Ruling of the Juvenile Trial Court of the department of Jutiapa of June 20, 2000 (evidence file, folio 4745).   

244  Cf. Ruling of the Juvenile Trial Court of the department of Jutiapa of June 20, 2000 (evidence file, folio 4745).   

245  Cf. Ruling of the Juvenile Trial Court of the department of Jutiapa of June 20, 2000 (evidence file, folios 4746 to 
4749).   

246  Cf. Ruling of the Juvenile Trial Court of the department of Jutiapa of June 20, 2000 (evidence file, folio 4750).   

247  Ruling of the Juvenile Trial Court of the department of Jutiapa of July 10, 2000 (evidence file, folios 4623 and 
4624). 

248  Cf. Brief of Mrs. Ramírez Escobar and Mr. Tobar Fajardo of August 29, 2000 (evidence file, folio 4616). 

249  Brief of Mrs. Ramírez Escobar and Mr. Tobar Fajardo of August 29, 2000 (evidence file, folios 4616 and 4617). 

250  Cf. Ruling of the Juvenile Trial Court of the department of Jutiapa of August 29, 2000 (evidence file, folio 4611). 

251  Brief of Mrs. Ramírez Escobar and Mr. Tobar Fajardo of November 6, 2000 (evidence file, folios 4591 to 4595). 

252  Cf. Order of the Judicial Coordinator of the Juvenile Jurisdiction of the municipality and department of Guatemala of 
October 13, 2000 (evidence file, folios 4603 and 4604). 

253  Brief of Mrs. Ramírez Escobar and Mr. Tobar Fajardo of November 6, 2000 (evidence file, folios 4591 to 4596). 

254  Ruling of the Juvenile Trial Court of the department of Chimaltenango of November 7, 2000 (evidence file, folio 
4589). 
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255  Ruling of the Juvenile Trial Court of the department of Chimaltenango of November 7, 2000 (evidence file, folio 
4588). 

256  Cf. Ruling of the Juvenile Trial Court of the department of Chimaltenango of November 7, 2000 (evidence file, folios 
4589 and 4590). 

257  Cf. Statement by Mrs. Ramírez Escobar on November 28, 2000 (evidence file, folios 4569 to 4571). 

258   Cf. Statement by Mr. Tobar Fajardo on December 6, 2000 (evidence file, folios 4560 to 4563). 

259  Cf. Psychological assessment of Gustavo Tobar Fajardo of January 9, 2001 (evidence file, folio 4552), and 
Psychological assessment of Flor de María Ramírez Escobar of January 9, 2001 (evidence file, folio 4551). 

260  Cf. Social study of Flor de María Ramírez Escobar prepared by a court social worker on March 13, 2001 (evidence 
files, folios 4537 to 4540), and social study of Gustavo Tobar Fajardo prepared by the court social worker on March 7, 
2001 (evidence files, folios 4541 to 4543). 

261  The psychological assessment of Mrs. Ramírez Escobar concluded that: “Mrs. Ramírez has emotional problems 
derived from traumatic experiences and from inadequate paternal care during her infancy  […] which, however, and 
taking advantage of the love she has for her children, can be treated and overcome with psychotherapy, because she 
shows no signs of resistance to this.” Psychological assessment of Flor de María Ramírez Escobar of January 9, 2001 
(evidence file, folio 4551). The psychological assessment of Mr. Tobar Fajardo concluded that: “Mr. Tobar suffers from 

some emotional problems […] in reaction to the loss of his son, which only require brief therapeutic support, because the 
emotional support provided by his partner keeps him fairly stable, emotionally speaking. Also, it is to be hoped that 
when he again has his son, and his son’s brother, if this were the case, those emotional problems would be totally 
overcome.” Psychological assessment of Gustavo Tobar Fajardo of January 9, 2001 (evidence file, folio 4552). 

262  Regarding Flor de María Ramírez Escobar, the social study concluded that: “Flor de María [Ramírez] Escobar […], 
has always demonstrated great interest in recovering her children, she is aware that the father of the older boy also 
wants to recover him, a situation with which she is in complete agreement. Her financial situation and living conditions 
cannot be considered a limiting factor for access to one or both children because the most important point is her 
constancy and interest in recovering her children. In addition, no social problems were found that could put the children 
at risk if they were to be handed over; therefore, it is considered appropriate to take into account the request filed by 
the mother of the children; however, the pertinent decision is left to the judge’s discretion.” Social study of Flor de María 
Ramírez Escobar prepared by a court social worker on March 13, 2001 (evidence files, folios 4539 and 4540). Regarding 
Gustavo Tobar Fajardo, the social study concluded that: “Gustavo Amílcar Tobar Fajardo shows great interest in 
recovering his minor child, Osmín Ricardo Amílcar Tobar Ramírez, and the latter’s younger brother, owing to the evident 
excellent relationship between them when they lived with their mother. To this end, he says that he is supported by his 
current partner who agrees to take responsibility for the two children and care for them as her own children. Taking into 
account that there are no social problems that would not allow or that would limit the right of the children to remain with 
their parents, it is considered appropriate to take into account the request filed by the subject of the report; however, 
the pertinent decision is left to the judge’s discretion.” Social study on Gustavo Tobar Fajardo prepared by the court 
social worker on March 7, 2001 (evidence files, folio 4543). 

263  Cf. Report of the Criminal Investigation Service of the National Civil Police of June 4, 2001 (evidence file, folio 4532 
a 4534). 
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It is essential that the [children] know that their biological parents have expressed their wish to 

recover them if possible, because they have contested the fact that their children were given 
up for adoption without their consent and an application for judicial review filed by these 
persons is currently pending a decision in this case, alleging anomalies in the processing of the 
corresponding case which resulted in the adoption of these children.269  

 

 

 

 
264  Cf. Record of the hearing held on August 30, 2001, by the Juvenile Trial Court of the department of Chimaltenango 
(evidence file, folios 4483 to 4485). 

265  Record of the hearing held on August 30, 2001, by the Juvenile Trial Court of the department of Chimaltenango 
(evidence file, folio 4483). 

266  Record of the hearing held on August 30, 2001, by the Juvenile Trial Court of the department of Chimaltenango 
(evidence file, folios 4483 and 4484). 

267  Ruling of the Juvenile Trial Court of the department of Chimaltenango of August 31, 2001 (evidence file, folio 
4472). 

268  Ruling of the Juvenile Trial Court of the department of Chimaltenango of August 31, 2001 (evidence file, folios 4472 
and 4473). 

269  Ruling of the Juvenile Trial Court of the department of Chimaltenango of August 31, 2001 (evidence file, folio 
4473). 

270  Cf. Notification received by the Supreme Court of Justice on October 16, 2001 (evidence file, folio 4459 and 4460). 

271  The court indicated that it was unaware why Osmín Tobar Ramírez, J.R. and their adoptive parents had not 
attended the hearing. Cf. Ruling of the Juvenile Trial Court of the department of Chimaltenango of November 15, 2001 
(evidence file, folio 4458). 

272  Communication from the Ministry of Foreign Affairs to the Supreme Court of Justice received on December 6, 2001 
(evidence file, folio 4454). 

273  Cf. Ruling of the Juvenile Trial Court of the department of Chimaltenango of December 19, 2001 (evidence file, folio 
4447). 
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D. Alleged harassment, aggression and threats against Gustavo Tobar Fajardo 

 

 

 

 

 
274  Ruling of the Juvenile Trial Court of the department of Chimaltenango of June 20, 2002 (evidence file, folio 4439). 

275  Brief of Gustavo Tobar Fajardo received on August 2, 2002 (evidence file, folio 4429). 

276  Ruling of the Juvenile Trial Court of the department of Chimaltenango of August 20, 2002 (evidence file, folio 
4428). 

277  Ruling of the Criminal Trial Court for Children and Adolescents, and Adolescents in Conflict with the Law of the 
department of Chimaltenango of September 19, 2002 (evidence file, folio 4419). 

278  Cf. Statement made by Gustavo Tobar Fajardo during the public hearing held before this Court. 

279  Complaint filed by Mr. Tobar Fajardo on April 1, 2009 (evidence file, folio 4755), and Statement made by Gustavo 
Tobar Fajardo during the public hearing held before this Court. 

280  Cf. Complaint filed by Gustavo Tobar Fajardo on April 1, 2009, before the Ombudsman (evidence file, folio 4755). 

281  Cf. Complaint filed by Gustavo Tobar Fajardo on April 1, 2009, before the Ombudsman (evidence file, folio 4756). 
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E. Current situation of the Ramírez family 

 

 

 

 

 

 
282  Cf. Complaint filed by Gustavo Tobar Fajardo on April 1, 2009, before the Ombudsman (evidence file, folios 4754 to  
4757). 

283  Complaint filed by Gustavo Tobar Fajardo on April 1, 2009, before the Ombudsman (evidence file, folio 4756). 

284  Cf. Communication sent by the Ombudsman to the National Civil Police on April 23, 2009 (evidence file, folio 4758). 

285  Cf. Statement made by Gustavo Tobar Fajardo during the public hearing held before this Court. 

286    Cf. Psychological assessment of Gustavo Tobar Fajardo made by Zoila Esperanza Ajuchan Chis and provided by 
affidavit on May 9, 2017 (evidence file, folio 7082). 

287    On his American passport, Osmín appears as Ricardo William Borz and, on his birth certificate issued by the 
National Civil Registry (RENAP) of Guatemala, as Osmín Ricardo Borz Richards. Cf. Passport and birth certificate 
(evidence file, folios 4767 to 4769). Osmín Tobar Ramírez stated during the hearing that, “when [he] was 12 years old, 
[a journalist] interviewed [him] because [his] parents had received several telephone calls telling them that they had 
stolen Rico, and this got out and [the journalist came] and that made [him …] want to make an effort to look for [his] 
family again.” Statement made by Osmín Tobar Ramírez during the public hearing held before this Court.  

288  Brief of Gustavo Tobar of August 2, 2002 (evidence file, folio 4430), and Cf. Statement made by Gustavo Tobar 
Fajardo during the public hearing held before this Court. 

289  Cf. Statement made by Gustavo Tobar Fajardo during the public hearing held before this Court and Statement 
made by Osmín Tobar Ramírez during the public hearing held before this Court.  

290  Cf. Statement made by Gustavo Tobar Fajardo during the public hearing held before this Court, and Affidavit made 
by Flor de María Ramírez Escobar on May 8, 2017 (evidence file, folio 6817). 

291  Cf. Testimonial video entitled “Guatemala: Osmin Ricardo Tobar Ramirez (Rico Borz) returns to his family” 
published on May 15, 2012 (evidence file, file of audiovisual material). Also available at: 
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VIII 

MERITS 

 

 

 

VIII-1 

RIGHTS TO FAMILY LIFE295 AND TO THE PROTECTION OF THE FAMILY,296 RIGHTS OF THE 

CHILD,297 JUDICIAL GUARANTEES298 AND JUDICIAL PROTECTION,299 IN RELATION TO 

 
https://www.youtube.com/watch?v=IEkmpGNGyz0 and Psychological assessment of Gustavo Tobar Fajardo made by 
Zoila Esperanza Ajuchan Chis and provided by affidavit on May 9, 2017 (evidence file, folio 7082). 

292   Cf. Statement made by Osmín Tobar Ramírez during the public hearing held before this Court.  

293  Cf. Psychological assessment of Gustavo Tobar Fajardo made by Zoila Esperanza Ajuchan Chis and provided by 
affidavit on May 9, 2017 (evidence file, folio 7085). 

294  Also, according to Osmín Tobar Ramírez, in 2010, he contacted the adoptive mother of J.R., who told him that they 
did not want J.R. to have any contact with his biological family.  

295  Article 11(2) of the Convention establishes that: “No one may be the object of arbitrary or abusive interference with 
his private life, his family, his home, or his correspondence, or of unlawful attacks on his honor or reputation.” 

296  Article 17(1) of the Convention establishes that: “The family is the natural and fundamental group unit of society and 
is entitled to protection by society and the State.” 

297  Article 19 of the Convention establishes that: “Every minor child has the right to the measures of protection required 
by his condition as a minor on the part of his family, society, and the State.” 

298 Article 8(1) of the Convention establishes that: “Every person has the right to a hearing, with due guarantees and 
within a reasonable time, by a competent, independent, and impartial tribunal, previously established by law, in the 
substantiation of any accusation of a criminal nature made against him or for the determination of his rights and obligations 
of a civil, labor, fiscal, or any other nature.” 

299  Article 25(1) of the Convention establishes that: “Everyone has the right to simple and prompt recourse, or any other 
effective recourse, to a competent court or tribunal for protection against acts that violate his fundamental rights recognized 
by the constitution or laws of the state concerned or by this Convention, even though such violation may have been 
committed by persons acting in the course of their official duties.” 

https://www.youtube.com/watch?v=IEkmpGNGyz0
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THE OBLIGATION TO RESPECT AND TO ENSURE RIGHTS WITHOUT DISCRIMINATION300 

AND THE DUTY TO ADOPT DOMESTIC LEGAL PROVISIONS301 

 

 

 

 

 

 

 

 

 
300  Article 1(1) of the Convention establishes that: “The States Parties to this Convention undertake to respect the rights 
and freedoms recognized herein and to ensure to all persons subject to their jurisdiction the free and full exercise of those 
rights and freedoms, without any discrimination for reasons of race, color, sex, language, religion, political or other opinion, 
national or social origin, economic status, birth, or any other social condition.” 

301  Article 2 of the Convention establishes that: “Where the exercise of any of the rights or freedoms referred to in Article 
1 is not already ensured by legislative or other provisions, the States Parties undertake to adopt, in accordance with their 
constitutional processes and the provisions of this Convention, such legislative or other measures as may be necessary to 
give effect to those rights or freedoms.” 

302  CICIG, Report on irregular adoptions in Guatemala, p. 22 (evidence file, folio 3019). 

303  Report of the Special Rapporteur on the sale of children, child prostitution and child pornography, Ms. Ofelia 
Calcetas-Santos following her mission to Guatemala in July 1999, UN Doc. E/CN.4/2000/73/Add.2, para. 11 (evidence 
file, folio 2729), and expert opinion provided by affidavit by Carolina Pimentel González on May 16, 2017 (evidence file, 
folio 7280). 

304  CICIG, Report on irregular adoptions in Guatemala, p. 81 (evidence file, folio 3078). 

305  CICIG, Report on irregular adoptions in Guatemala, p. 81 (evidence file, folio 3078). 

306  Cf. CICIG, Report on irregular adoptions in Guatemala, pp. 23 and 45 (evidence file, folios 3020 and 3042). 
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A. General considerations on the rights of the child  

 

 

 

 

 

 
307  Cf. Case of the “Street Children” (Villagrán Morales et al.) v. Guatemala. Merits. Judgment of November 19, 1999. 
Series C No. 63, para. 194, and Case of Rochac Hernández et al. v. El Salvador. Merits, reparations and costs. Judgment 
of October 14, 2014. Series C No. 285, para. 106. 

308  Guatemala ratified the Convention on the Rights of the Child on June 6, 1990, and it entered into force on 
September 2, 1990. 

309  Cf. Case of Gelman v. Uruguay, supra, para. 121; Case of García Ibarra et al. v. Ecuador. Preliminary objections, 
merits, reparations and costs. Judgment of November 17, 2015. Series C No. 306, para. 117, and Rights and 
Guarantees of Children in the Context of Migration and/or in Need of International Protection. Advisory Opinion OC-
21/14 of August 19, 2014. Series A No.21, para. 66. 

310  Cf. Advisory Opinion OC-21/14, supra, para. 66. 

311 Cf. Juridical Status and Human Rights of the Child, Advisory Opinion OC-17/02, August 28, 2002. Series A No. 17, 
para. 56; Case of Rochac Hernández et al. v. El Salvador, supra, para. 106, and Advisory Opinion OC-21/14, supra, 
para. 66. 

312  Cf. Case of Furlan and family members v. Argentina. Preliminary objections, merits, reparations and costs. 
Judgment of August 31, 2012. Series C No. 246, para. 230; Case of Mendoza et al. v. Argentina. Preliminary objections, 
merits and reparations. Judgment of May 14, 2013. Series C No. 260, para. 143, and Advisory Opinion OC-21/14, supra, 
para. 66. See also, Committee on the Rights of the Child, General comment No. 7: Implementing child rights in early 
childhood, UN Doc. CRC/GC/7/Rev. 1, September 20, 2006, para. 17. 

313  Cf. Advisory Opinion OC-21/14, supra, para. 66. 

314  Cf. Case of Gelman v. Uruguay, supra, para. 121, and Case of García Ibarra et al. v. Ecuador, supra, para. 117. 

http://hrlibrary.umn.edu/iachr/series_A_OC-17.html
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B. Declaration of abandonment  

 

B.1 Arguments of the Commission and of the parties  

 

 

 
315  Cf. Advisory Opinion OC-17/02, supra, paras. 67 and 71. 

316  Cf. Advisory Opinion OC-17/02, supra, paras. 72, 75 and 77; Case of Fornerón and daughter v. Argentina. Merits, 
reparations and costs. Judgment of April 27, 2012. Series C No. 242, para. 47, and Case of the Pacheco Tineo family v. 
Bolivia. Preliminary objections, merits, reparations and costs. Judgment of November 25, 2013. Series C No. 272, para. 
226. 

317  Cf. Convention on the Rights of the Child, Articles 2, 3, 6 and 12; Committee on the Rights of the Child, General 
Comment No. 5: General measures of implementation of the Convention on the Rights of the Child (Articles 4 and 42 
and Article 44(6)), November 27, 2003, UN Doc. CRC/GC/2003/5, para. 12, and Advisory Opinion OC-21/14, supra, 
para. 69. See also, expert opinion of Carolina Pimentel González provided by affidavit on May 16, 2017 (evidence file, 
folio 7244). 

318  Cf. Advisory Opinion OC-17/02, supra, para. 65, and Case of the Pacheco Tineo Family v. Bolivia, supra, para. 218. 

319  Cf. Advisory Opinion OC-17/02, supra, paras. 56, and Case of Rochac Hernández et al. v. El Salvador, supra, para. 
106. 

320  Cf. Case of Atala Riffo and daughters v. Chile. Merits, reparations and costs. Judgment of February 24, 2012. Series 
C No. 239, para. 109, and Case of Fornerón and daughter v. Argentina, supra, para. 50. 
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B.2 Considerations of the Court 

 

 

 

 

 

 
321  Cf. Case of Atala Riffo and daughters v. Chile, supra, para. 175, and Gender Identity, and Equality and Non-
Discrimination with regard to Same-Sex Couples. State Obligations in relation to Change of Name, Gender Identity, and 
Rights deriving from a relationship between Same-Sex Couples (Interpretation and scope of Articles 1(1), 3, 7, 11(2), 
13, 17, 18 and 24, in relation to Article 1, of the American Convention on Human Rights). Advisory Opinion OC-24/17 of 
November 24, 2017. Series A No. 24, para. 174. 

322  Cf. Advisory Opinion OC-17/02, supra, para. 66, and Case of Rochac Hernández et al. v. El Salvador, supra, para. 
104. 

323  Cf. Advisory Opinion OC-17/02, supra, para. 71; Case of Expelled Dominicans and Haitians v. Dominican Republic. 
Preliminary objections, merits, reparations and costs. Judgment of August 28, 2014. Series C No. 282, para. 424, and 
Advisory Opinion OC-24/17, supra, para. 173. 

324  Cf. Advisory Opinion OC-17/02, supra, para. 71, and Case of Expelled Dominicans and Haitians v. Dominican 
Republic.  supra, para. 424. 

325  Cf. Advisory Opinion OC-17/02, supra, para. 72, and Case of Rochac Hernández et al. v. El Salvador, supra, para. 
104. 
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1. States Parties shall ensure that a child shall not be separated from his or her parents 
against their will, except when competent authorities subject to judicial review determine, 
in accordance with applicable law and procedures, that such separation is necessary for the 

best interests of the child. Such determination may be necessary in a particular case such 

as one involving abuse or neglect of the child by the parents, or one where the parents are 
living separately and a decision must be made as to the child's place of residence. 
 
2. In any proceedings pursuant to paragraph 1 of the present article, all interested parties 
shall be given an opportunity to participate in the proceedings and make their views 
known. 

 
3. States Parties shall respect the right of the child who is separated from one or both 
parents to maintain personal relations and direct contact with both parents on a regular 
basis, except if it is contrary to the child's best interests. […] 

 

 
326  Cf. Opinion provided by expert witness García Méndez during the public hearing in the Case of Fornerón and 
daughter v. Argentina, transferred to the file of this case by an order of the President of the Court of April 11, 2017 
(supra footnote 5). 

327  Cf. Case of Fornerón and daughter v. Argentina, supra, para. 119, and Case of Rochac Hernández et al. v. El 
Salvador, supra, para. 104. 

328  Cf. Advisory Opinion OC-21/14, supra, para. 272, and Advisory Opinion OC-24/17, supra, para. 178. 

329  Cf. Case of Fornerón and daughter v. Argentina, supra, para. 119. 

330  Cf. Advisory Opinion OC-17/02, supra, para. 70, and Case of Fornerón and daughter v. Argentina, supra, para. 98. 
Similarly, See, Cf. Advisory Opinion OC-21/14, supra, para. 272, and Advisory Opinion OC-24/17, supra, para. 178. 

331  Expert opinion of Magdalena Palau Fernández provided by affidavit on May 9, 2017 (evidence file, folio 7023). 

332  Expert opinion of Magdalena Palau Fernández provided by affidavit on May 9, 2017 (evidence file, folio 7023). 

333  Cf. Advisory Opinion OC-17/02, supra, para. 77; Case of Gelman v. Uruguay, supra, para. 125, and Case of 
Expelled Dominicans and Haitians v. Dominican Republic.  supra, para. 416.  
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B.2.a Irregularities in the declaration of abandonment proceedings 

 

 

 

 

 

 

 

 

 

 

 

 
334  Cf. Case of Fornerón and daughter v. Argentina, supra, para. 105. 

335  Children’s Code. Decree No. 78-79 of November 28, 1979, arts. 42.2 and 43 (evidence file, folio 3447), and Cf. 
Ruling of the First Juvenile Trial Court of August 6, 1997 (evidence file, folio 4304). 

336  Children’s Code. Decree No. 78-79 of November 28, 1979, art. 49 (evidence file, folio 3447). 

337  Cf. Case of Atala Riffo and daughters v. Chile, supra, para. 196, and Case of Furlan and family v. Argentina, supra, 
para. 228. 

338  Cf. Advisory Opinion OC-17/02, supra, para. 99; Case of Atala Riffo and daughters v. Chile, supra, para. 196, and 
Case of Furlan and family v. Argentina, supra, para. 228. 
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339  Cf. Case of Atala Riffo and daughters v. Chile, supra, para. 200 and Case of Furlan and family v. Argentina, supra, 
para. 230, citing the Committee on the Rights of the Child, General Comment No. 12: The right of the child to be heard. 
UN Doc. CRC/C/GC/12, July 20, 2009, paras. 15 and 53. See also, Committee on the Rights of the Child, General 
Comment No. 14 on the right of the child to have his or her best interests taken as a primary consideration (art. 3, para. 
1), UN Doc. CRC/C/GC/14, May 29, 2013, para. 43. 

340  Cf. Committee on the Rights of the Child, General Comment No. 12: The right of the child to be heard. UN Doc. 
CRC/C/GC/12, July 20, paras. 53 and 54. 

341  Cf. Advisory Opinion OC-21/14, supra, para. 122, citing the Committee on the Rights of the Child, General 
Comment No. 12: The right of the child to be heard. UN Doc. CRC/C/GC/12, July 20, para. 21. 

342  Cf. Advisory Opinion OC-17/02, supra, para. 102; Case of Atala Riffo and daughters v. Chile, supra, para. 199, and 
Case of Mendoza et al. v. Argentina, supra, para. 143. 

343  Mutatis mutandis, Advisory Opinion OC-21/14, supra, para. 197. 

344  Cf. Case of Atala Riffo and daughters v. Chile, supra, para. 199. 

345  Cf. Statement made by Osmín Tobar Ramírez during the public hearing held before this Court. 

346  Cf. Social study by the social worker of Niños de Guatemala on May 4, 1997 (evidence file, folio 4316). 
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States Parties shall use their best efforts to ensure recognition of the principle that both 
parents have common responsibilities for the upbringing and development of the child. 
Parents or, as the case may be, legal guardians, have the primary responsibility for the 

upbringing and development of the child. The best interests of the child will be their basic 
concern (bold added).348 

 
 

 

 

 

 

 

 

 
347  Cf. Civil Code of Guatemala, October 9, 1963, art. 253 (evidence file, folio 3469). 

348  Convention on the Rights of the Child, art. 18(1). 

349  Convention on the Rights of the Child, art. 9(2). 

350  Cf. Case of Fornerón and daughter v. Argentina, supra, para. 119. 
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351  Committee on the Rights of the Child, General Comment No. 14 on the right of the child to have his or her best 
interests taken as a primary consideration (art. 3, para. 1), UN Doc. CRC/C/GC/14, May 29, 2013, para. 92. 
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Babies and very young children have the same rights as all children to have their best 
interests assessed, even if they cannot express their views or represent themselves in the 
same way as older children. States must ensure appropriate arrangements, including 
representation, when appropriate, for the assessment of their best interests; the same 
applies for children who are not able or willing to express a view.353 

 

 

 

 

 

 

 

 
352  Cf. Advisory Opinion OC-21/14, supra, para. 122, citing the Committee on the Rights of the Child, General 
Comment No. 12: The right of the child to be heard. UN Doc. CRC/C/GC/12, July 20, para. 21. 

353  Committee on the Rights of the Child, General Comment No. 14 on the right of the child to have his or her best 
interests taken as a primary consideration (art. 3, para. 1), UN Doc. CRC/C/GC/14, May 29, 2013, para. 44. 

354  During this interview, the President of the organization indicated that she had “received the children […] in a 
regrettable condition. Dirty, hungry, showing signs of having been beaten and with little clothing. […] Osmín had an 
infection in the lower part of the mouth which required antibiotics and analgesics for the pain. J.R. had bruises resulting 
from a blow, and Osmín had scars on his abdomen that, he indicated, had been caused by blows inflicted by his father.” 
Social study of the children, J.R. and Osmín Tobar Ramírez prepared by Niños de Guatemala on February 3, 1997 
(evidence file, folios 4381 and 4382). 

355  Communication of the First Juvenile Trial Court of January 13, 1997 (evidence file, folio 4386). 
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B.2.b Failure to substantiate decisions  

 

 

 

 

 

 

 
356  Cf. Case of Yatama v. Nicaragua. Preliminary objections, merits, reparations and costs. Judgment of June 23, 2005. 
Series C No. 127, para. 152, and Case of Zegarra Marín v. Peru. Preliminary objections, merits, reparations and costs. 
Judgment of February 15, 2017. Series C No. 331, para. 146. 

357  Cf. Case of Apitz Barbera et al. (“First Court of Administrative Disputes”) v. Venezuela. Preliminary objection, 
merits, reparations and costs. Judgment of August 5, 2008. Series C No. 182, para. 78, and Case of Chinchilla Sandoval 
et al. v. Guatemala. Preliminary objection, merits, reparations and costs. Judgment of February 29, 2016. Series C No. 
312 para. 248. 

358  Committee on the Rights of the Child, General Comment No. 14 on the right of the child to have his or her best 
interests taken as a primary consideration (art. 3, para. 1), UN Doc. CRC/C/GC/14, May 29, 2013, para. 14.b. 

359  Committee on the Rights of the Child, General Comment No. 14 on the right of the child to have his or her best 
interests taken as a primary consideration (art. 3, para. 1), UN Doc. CRC/C/GC/14, May 29, 2013, para. 97. 

360  Cf. ECHR, R.M.S. v. Spain. Application No. 28775/12. Judgment of June 18, 2013, para. 82. 
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361  In this regard, Article 18 of the Convention on the Rights of the Child establishes that: “[…] 2. For the purpose of 
guaranteeing and promoting the rights set forth in the present Convention, States Parties shall render appropriate 
assistance to parents and legal guardians in the performance of their child-rearing responsibilities and shall ensure 
the development of institutions, facilities and services for the care of children. 3. States Parties shall take all 
appropriate measures to ensure that children of working parents have the right to benefit from child-care services 

and facilities for which they are eligible.” Consequently, the Committee on the Rights of the Child has indicated that 
“the State should provide support to the parents in assuming their parental responsibilities, and restore or enhance the 
family’s capacity to take care of the child, unless separation is necessary to protect the child.” Committee on the Rights 
of the Child, General Comment No. 14 on the right of the child to have his or her best interests taken as a primary 
consideration (art. 3, para. 1), UN Doc. CRC/C/GC/14, May 29, 2013, para. 61.  

362  Article 9(3) of the Convention on the Rights of the Child establishes that “States Parties shall respect the right of 
the child who is separated from one or both parents to maintain personal relations and direct contact with both 
parents on a regular basis, except if it is contrary to the child's best interests.” 

363  The custody requests by the children’s maternal grandmother and godmothers were rejected based on superficial 
social studies that were full of stereotypes. The reports concluded that the godmothers and the maternal grandmother 
did not constitute a resource for the protection of the children, in part, due to the alleged lack of financial resources and, 
in the case of the maternal grandmother, also owing to her sexual orientation. Those elements are examined in greater 
detail in the section of this chapter on the prohibition of discrimination infra. However, the Court notes that the 
deficiencies in the investigation into the children’s situation mentioned previously were also present in the investigation 
of the godmothers and grandmother. In particular, the failure to interview people who could have been relevant to 
determine the situation of the children; that the views of Osmín Tobar Ramírez were not heard regarding the possibility 
of living with his grandmother, or of J.R in any of the cases, and that the social study on the godmothers was drawn up 
by an organization that may have had an interest in the result of the declaration of abandonment proceedings. On this 
last point, it is worth emphasizing that the social study on the godmothers prepared by Niños de Guatemala even 
repeated the recommendation that “they should be declared to have been abandoned in order to be able to include them 
in the adoption program sponsored by Niños de Guatemala.” Social study by the social worker of Niños de Guatemala of 
May 4, 1997 (evidence file, folio 4317). 
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B.2.c Conclusion 

 

 

 

 

 

 

 

 
364  Cf. Advisory Opinion OC-21/14, supra, para. 69. 
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C. Adoption procedures 

 

C.1 Arguments of the Commission and of the parties 

 

 

 
365  Committee on the Rights of the Child, General Comment No. 14 on the right of the child to have his or her best 
interests taken as a primary consideration (art. 3, para. 1), UN Doc. CRC/C/GC/14, May 29, 2013, paras. 6 and 14. 
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C.2 Considerations of the Court 

 

 

 

 

 

 

 
366  Cf. Expert opinion of Nigel Cantwell provided by affidavit on May 5, 2017 (evidence file, folio 6958). 



- 64 - 
 

 
States Parties that recognize and/or permit the system of adoption shall ensure that the 

best interests of the child shall be the paramount consideration and they shall: 
 
(a) Ensure that the adoption of a child is authorized only by competent authorities who 
determine, in accordance with applicable law and procedures and on the basis of all 
pertinent and reliable information, that the adoption is permissible in view of the child's 
status concerning parents, relatives and legal guardians and that, if required, the persons 

concerned have given their informed consent to the adoption on the basis of such 
counselling as may be necessary; 
 
(b) Recognize that intercountry adoption may be considered as an alternative means of 

childcare, if the child cannot be placed in a foster or an adoptive family or cannot in any 
suitable manner be cared for in the child's country of origin; 
 

(c) Ensure that the child concerned by intercountry adoption enjoys safeguards and 
standards equivalent to those existing in the case of national adoption; 
 
(d) Take all appropriate measures to ensure that, in intercountry adoption, the placement 
does not result in improper financial gain for those involved in it; 
 
(e) Promote, where appropriate, the objectives of the present article by concluding bilateral 

or multilateral arrangements or agreements, and endeavour, within this framework, to 
ensure that the placement of the child in another country is carried out by competent 
authorities or organs. 

 

 

 
367  Article 8 of the Convention on the Rights of the Child establishes that: “1. States Parties undertake to respect the 
right of the child to preserve his or her identity, including nationality, name and family relations as recognized by law 
without unlawful interference. 2. Where a child is illegally deprived of some or all of the elements of his or her identity, 
States Parties shall provide appropriate assistance and protection, with a view to re-establishing speedily his or her 
identity.” 

368  Article 18 of the Convention on the Rights of the Child establishes that: “1. States Parties shall use their best 
efforts to ensure recognition of the principle that both parents have common responsibilities for the upbringing and 
development of the child. Parents or, as the case may be, legal guardians, have the primary responsibility for the 
upbringing and development of the child. The best interests of the child will be their basic concern. 2. For the purpose of 
guaranteeing and promoting the rights set forth in the present Convention, States Parties shall render appropriate 
assistance to parents and legal guardians in the performance of their child-rearing responsibilities and shall ensure the 
development of institutions, facilities and services for the care of children. 3. States Parties shall take all appropriate 
measures to ensure that children of working parents have the right to benefit from child-care services and facilities for 
which they are eligible. 

369  The said Article 35 of the Convention on the Rights of the Child establishes that: “States Parties shall take all 
appropriate national, bilateral and multilateral measures to prevent the abduction of, the sale of or traffic in children for 
any purpose or in any form.” 
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370  Cf. Expert opinion of Nigel Cantwell provided by affidavit on May 5, 2017 (evidence file, folio 6941). 

371  The Hague Convention on Intercountry Adoption is applicable in the following OAS States: (1) Bolivia (July 1, 
2002); (2) Belize (April 1, 2006); (3) Brazil (July 1, 1999); (4) Canada (April 1, 1997); (5) Chile (November 1, 1999); 
(6) Colombia (November 1, 1998); (7) Costa Rica (February 1, 1996); (8) Cuba (June 1, 2007); (9) Dominican Republic 
(March 1, 2007); (10) Ecuador (January 1, 1996); (11) El Salvador (March 1, 1999); (12) Guatemala (March 1, 2003); 
(13) Haiti (April 1, 2014); (14) Mexico (May 1, 1995); (15) Panama (January 1, 2000); (16) Paraguay (September 1, 
1998); (17) Peru (January 1, 1996); (18) United States of America (April 1, 2008); (19) Uruguay (April 1, 2004), and 
(20) Venezuela (May 1, 1997). The dates correspond to the entry into force of the treaty for each State. 

372  Cf. Expert opinion of Nigel Cantwell provided by affidavit on May 5, 2017 (evidence file, folio 6940). The preamble 

to the Hague Convention establishes that it desires “to establish common provisions […], taking into account the 
principles set forth in international instruments, in particular the United Nations Convention on the Rights of the Child, of 
20 November 1989, and the United Nations Declaration on Social and Legal Principles relating to the Protection and 
Welfare of Children, with Special Reference to Foster Placement and Adoption Nationally and Internationally (General 
Assembly Resolution 41/85, of 3 December 1986).” Preamble to the Hague Convention on Protection of Children and Co-
operation in respect of Intercountry Adoption.  

373  Cf. UNICEF, International Child Development Center. Innocenti digest No. 4: Intercountry adoption, 1999, p. 5. 
Also, the Committee on the Rights of the Child has recommended to several States Parties to the Convention on the 
Rights of the Child that they adopt the 1993 Hague Convention on Protection of Children and Co-operation in Respect of 
Intercountry Adoption for this reason. In this regard, see, UN, Committee on the Rights of the Child, Report to the UN 
General Assembly, May 8, 2000, UN Doc. A/55/41(SUPP). 

374  According to article 44 of the Hague Convention on Intercountry Adoption, States that are not Members of the 
Hague Conference on Private International Law “may accede to the Convention after it has entered into force,” and 
“[s]uch accession shall have effect only as regards the relations between the acceding State and those Contracting 
States which have not raised an objection to its accession in the six months after the receipt of the notification referred 
to in sub-paragraph b) of Article 48. Such an objection may also be raised by States at the time when they ratify, accept 
or approve the Convention after an accession. Any such objection shall be notified to the depositary.” In the case of 
Guatemala, five States (Canada, Germany, the Netherlands, Spain and the Kingdom of Great Britain and Northern 
Ireland) raised objections to its accession owing to the failure to adapt its domestic laws to the obligations arising from 
the treaty; therefore, the convention has not entered into force between those States and Guatemala. Cf. Status table: 
Declaration/reservation/notification. Available at: https://www.hcch.net/en/instruments/conventions/ 
statustable/notifications/?csid=767&disp=type. 

https://www.hcch.net/en/instruments/conventions/%20statustable/notifications/?csid=767&disp=type
https://www.hcch.net/en/instruments/conventions/%20statustable/notifications/?csid=767&disp=type
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C.2.a Adoptability of the Ramírez brothers 

 

 

 

 

 

 

 
375  Cf. Committee on the Rights of the Child, General Comment No. 6: Treatment of unaccompanied and separated 
children outside their country of origin, UN Doc. CRC/GC/2005/6, September 1, 2005, para. 91. 

376  Expert opinion of Nigel Cantwell provided by affidavit on May 5, 2017 (evidence file, folio 6945). 

377  Cf. Committee on the Rights of the Child, General Comment No. 6: Treatment of unaccompanied and separated 
children outside their country of origin, UN Doc. CRC/GC/2005/6, September 1, 2005, para. 91. 
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378  In addition to the notary, for both the civil registrars when registering the adoption, and the Immigration officials 
when issuing passports in cases of intercountry adoption, the favorable decision of the Attorney General’s Office was a 
specific requirement. Cf. CICIG, Report on irregular adoptions in Guatemala, pp. 30 and 82 (evidence file, folios 3027 
and 3081). 

379  Cf. CICIG, Report on irregular adoptions in Guatemala, pp. 31 and 42 (evidence file, folios 3028 and 3039). 
Similarly, expert witness Jaime Tecú indicated that, in many cases, “the Attorney General’s Office [PGN] implemented a 
system of reviewing the documents submitted to it; merely a review of the documents in the case file; it never reviewed 
the children’s guarantees: whether the child had a family, if this family was still claiming their child. Rather, if any 
document was missing in the case file, it issued a ‘caution’ indicating ‘before taking a decision’ bring this document or 
incorporate this document. Therefore, if there was a problem in the notarial adoption, they went to the judge and the 
judge took a decision without the opinion of the PGN; thus, in such cases, the judicial mechanism was used to 
circumvent the PGN’s request, by indicating that ‘this document is required.’” Expert opinion provided by Jaime Tecú 
during the public hearing held before this Court and written version of this opinion (merits report, folio 1098). 

380  CICIG, Report on irregular adoptions in Guatemala, p. 42 (evidence file, folio 3039). 

381  Cf. CICIG, Report on irregular adoptions in Guatemala, p. 42 (evidence file, folio 3039). 

382  It should be underlined that, according to the helpful documentation forwarded by the State in December 2017, a 
lawyer, in representation of Mrs. Ramírez Escobar, had advised the Attorney General’s Office, in February 1998, that 
“the mother of the [two] children had been deprived of them by the processing of a case fraught with anomalies,” and 
an application for judicial review had been filed. The note requested that “strict control should be kept over the 
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C.2.b Assessment of the best interests of the child 

 

 

 

 
measures pursued by the children’s home […] in relation to the adoption of these two children” (evidence file, folios 
7987 and 7989). 

383  Cf. Committee on the Rights of the Child, Committee on the Rights of the Child, General Comment No. 14 on the 
right of the child to have his or her best interests taken as a primary consideration (art. 3, para. 1), UN Doc. 
CRC/C/GC/14, May 29, 2013, para. 6, and Committee on the Rights of the Child, General Comment No. 17: 
Implementing child rights in early childhood, September 20, 2006, UN Doc. CRC/C/GC/7/Rev.1, para. 13. 

384  Cf. Committee on the Rights of the Child, General Comment No. 14 on the right of the child to have his or her best 
interests taken as a primary consideration (art. 3, para. 1), UN Doc. CRC/C/GC/14, May 29, 2013, para. 6. 

385  Cf. Committee on the Rights of the Child, General Comment No. 14 on the right of the child to have his or her best 
interests taken as a primary consideration (art. 3, para. 1), UN Doc. CRC/C/GC/14, May 29, 2013, para. 6. 

386  Committee on the Rights of the Child, General Comment No. 14 on the right of the child to have his or her best 
interests taken as a primary consideration (art. 3, para. 1), UN Doc. CRC/C/GC/14, May 29, 2013, paras. 6 and 14. 

387  Cf. Committee on the Rights of the Child, General Comment No. 14 on the right of the child to have his or her best 
interests taken as a primary consideration (art. 3, para. 1), UN Doc. CRC/C/GC/14, May 29, 2013, paras. 36 to 40. 
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388  Expert opinion of Nigel Cantwell provided by affidavit on May 5, 2017 (evidence file, folio 6945). 

389  Order of the Family Trial Court of the department of Sacatepéquez of May 26, 1998 (evidence file, folios 6576 a 
6578).   

390  CICIG, Report on irregular adoptions in Guatemala, p. 41 (evidence file, folio 3038). 
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391  Law regulating the Notarial Processing of Matters of Voluntary Jurisdiction, Decree Law No. 54-77 of November 5, 
1977, art. 29 (evidence file, folio 396). 

392  Expert opinion provided by Jaime Tecú during the public hearing held before this Court. 

393  The State was asked to provide these reports as helpful evidence. The State indicated that it had asked the 
judiciary to provide them and would forward them to the Court once they had been received. At the date of the delivery 
of this judgment, the said reports had not been presented to the Court.  

394  Adoption papers of June 2, 1998, with regard to Osmín Tobar Ramírez (evidence file, folios 125 and 126), and 
adoption papers of June 2, 1998, with regard to J.R. (evidence file, folios 117 and 118). 

395  Law regulating the Notarial Processing of Matters of Voluntary Jurisdiction, Decree Law No. 54-77 of November 5, 
1977, arts. 28 to 32 (evidence file, folio 396). 

396  Cf. CICIG, Report on irregular adoptions in Guatemala, p. 23 (evidence file, folio 3020). See, similarly, written 
version of the expert opinion provided by Jaime Tecú during the public hearing held before this Court (merits report, 
folio 1098), and Expert opinion of Nigel Cantwell provided by affidavit on May 5, 2017 (evidence file, folio 6823). 

397  Cf. Committee on the Rights of the Child, General Comment No. 5: General measures of implementation of the 
Convention on the Rights of the Child (Articles 4 and 42 and Article 44(6)), November 27, 2003, UN Doc. 
CRC/GC/2003/5, para. 43. 

398  Cf. Committee on the Rights of the Child, General Comment No. 5: General measures of implementation of the 
Convention on the Rights of the Child (Articles 4 and 42 and Article 44(6)), November 27, 2003, UN Doc. 
CRC/GC/2003/5, para. 44. 

399  Cf. Committee on the Rights of the Child, General Comment No. 14 on the right of the child to have his or her best 
interests taken as a primary consideration (art. 3, para. 1), UN Doc. CRC/C/GC/14, May 29, 2013, para. 25. 
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400  Cf. Adoption papers of June 2, 1998, with regard to Osmín Tobar Ramírez (evidence file, folios 125 and 126), and 
adoption papers of June 2, 1998, with regard to J.R. (evidence file, folios 117 and 118). 

401  Cf. Expert opinion provided by Jaime Tecú during the public hearing held before this Court. 

402  Written version of the expert opinion provided by Jaime Tecú during the public hearing held before this Court 
(merits report, folio 1106). 

403  In this regard, article 7(1) of the Convention on the Rights of the Child establishes that: “1. The child shall be 
registered immediately after birth and shall have the right from birth to a name, the right to acquire a nationality and. 
as far as possible, the right to know and be cared for by his or her parents.” 

404  In this regard, article 8 of the Convention on the Rights of the Child establishes that: “1. States Parties undertake 
to respect the right of the child to preserve his or her identity, including nationality, name and family relations as 
recognized by law without unlawful interference. 2. Where a child is illegally deprived of some or all of the elements of 
his or her identity, States Parties shall provide appropriate assistance and protection, with a view to re-establishing 
speedily his or her identity. 

405  Expert opinion of Nigel Cantwell provided by affidavit on May 5, 2017 (evidence file, folio 6959). Expert witness 
Nigel Cantwell suggested that, for a child’s best interests to be considered in an intercountry adoption procedure, the 
State of origin must ensure, through its competent authorities, that the following steps are taken: (i) determine 
adoptability; (ii) allow the child to freely indicate or deny consent; (iii) prepare a report on the child, including 
determination of best interests; (iv) prepare the child for the adoption; (v) organize a preliminary meeting between the 
possible adoptive parents (proposed by the receiving State and provisionally accepted by the State of origin) and the 
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C.2.c Right to be heard  

 

 

 

 

 

 

 
child; (vi) provide the possible matched adoptive parents and the child with an opportunity to develop ties of affinity, 
under adequate supervision and with access to counselling and, if these ties of affinity are successfully established, (vii) 
entrust the child to the adoptive parents and legalize the adoption. Cf. Expert opinion of Nigel Cantwell provided by 
affidavit on May 5, 2017 (evidence file, folios 6959 and 6960). 

406  According to the Committee, the elements to be taken into account when assessing the child’s best interests are: 
(i) the child’s view; (ii) the child’s identity; (iii) preservation of the family environment and maintaining relations; (iv) 
care, protection and safety of the child; (v) situation of vulnerability; (vi) the child’s right to health; (vii) the child’s right 
to education. Cf. Committee on the Rights of the Child, General Comment No. 14 on the right of the child to have his or 
her best interests taken as a primary consideration (art. 3, para. 1), UN Doc. CRC/C/GC/14, May 29, 2013, paras. 48 to 
84. 

407  Cf. Committee on the Rights of the Child, General Comment No. 14 on the right of the child to have his or her best 
interests taken as a primary consideration (art. 3, para. 1), UN Doc. CRC/C/GC/14, May 29, 2013, para. 38. 

408  Cf. Committee on the Rights of the Child, General Comment No. 14 on the right of the child to have his or her best 
interests taken as a primary consideration (art. 3, para. 1), UN Doc. CRC/C/GC/14, May 29, 2013, para. 46. 
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C.2.d Subsidiarity of intercountry adoption 

 

 

 

 

 
409  Statement made by Osmín Tobar Ramírez during the public hearing held before this Court. 

410  According to the CICIG report, “in Guatemala, frequently, intercountry adoption is not a means of obtaining a 
family for the vulnerable child, but rather has been a mechanism to obtain children for those requesting them.” CICIG, 
Report on irregular adoptions in Guatemala, p. 81 (evidence file, folio 3078). 

411   Cf., inter alia, Committee on the Rights of the Child, Consideration of reports submitted by States parties under 
article 44 of the Convention. Concluding observations of the Committee on the Rights of the Child: Mexico, February 7, 
1994, CRC/C/15/Add.13, para. 18, and Committee on the Rights of the Child, Consideration of reports submitted by 
States parties under article 44 of the Convention. Concluding observations: Bolivia, February 11, 2005, 
CRC/C/15/Add.256, para. 42. 

412  The expert witness explained that a “child protection measure should never be decided on the grounds that it is the 
‘last resort.’ The purpose of child protection systems is to determine which of the various available options responds best 
to the needs and respects the human rights of each child individually from a positive and constructive point of view. 
There is an important difference between, on the one hand, establishing the need to examine the possible national 
solutions for adequate care before considering cross-border solutions and, on the other, examining cross-border 
solutions from the perspective that they constitute a ‘last resort.’ If a child’s legal and psychosocial adoptability has been 
duly established, the responsibility of those in charge of decision-making should be to demonstrate that intercountry 
adoption is necessary to ensure ‘appropriate care’ for a child because no domestic alternative is considered ‘suitable’ 
(CRC, article 21.b). Consequently, the approach should be based on the requirement of, first, examining viable national 
solutions, and on the need to establish that the intercountry adoption not only constitutes the only identifiable measure 
to ensure the ‘appropriate care’ of the child, but also – and importantly – a positive move for the child in question.” 
Expert opinion of Nigel Cantwell provided by affidavit on May 5, 2017 (evidence file, folio 6958). 

413  Expert opinion of Nigel Cantwell provided by affidavit on May 5, 2017 (evidence file, folio 6958). 
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C.2.e Prohibition of improper financial gain 

 

 

 

 

 

 
414  The complete text of article 20 of the Convention on the Rights of the Child establishes that: “1. A child temporarily 
or permanently deprived of his or her family environment, or in whose own best interests cannot be allowed to remain in 
that environment, shall be entitled to special protection and assistance provided by the State. 2. States Parties shall in 
accordance with their national laws ensure alternative care for such a child. 3. Such care could include, inter alia, foster 
placement, kafalah of Islamic law, adoption or if necessary placement in suitable institutions for the care of children. 
When considering solutions, due regard shall be paid to the desirability of continuity in a child's upbringing and to the 
child's ethnic, religious, cultural and linguistic background.” 

415  Committee on the Rights of the Child, Concluding observations of the Committee on the Rights of the Child: 
Guatemala, June 7, 1996, CRC/C/15/Add.58, paras. 21 and 34. 

416  Cf. CICIG, Report on irregular adoptions in Guatemala, December 1, 2010, pp. 43 and 81 (evidence file, folios 3040 
and 3078). 

417  Expert opinion provided by Jaime Tecú during the public hearing held before this Court and written version of this 
opinion (merits report, folio 1098). 

418  Expert opinion of Carolina Pimentel González provided by affidavit on May 16, 2017 (evidence file, folio 7278). 
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C.2.f Conclusion regarding the adoption of the Ramírez brothers  

 

 

 

 

 

 

 
419  Cf. Expert opinion of Carolina Pimentel González provided by affidavit on May 16, 2017 (evidence file, folio 7246); 
written version of the expert opinion provided by Jaime Tecú during the public hearing held before this Court (merits 
report, folios 1105 and 1106), and CICIG, Report on irregular adoptions in Guatemala, pp. 22 to 27 (evidence file, folios 
3019 to 3024). 



- 76 - 
 

 

 

 

 

 

 

 

 
420  Cf. Human Rights Council, Final report of the Human Rights Council Advisory Committee on the issue of the 
negative impact of corruption on the enjoyment of human rights, January 5, 2015, UN Doc. A/HRC/28/73, para. 22. See 
also, Human Rights Council, Resolution 23/9: The negative impact of corruption on the enjoyment of human rights, June 
20, 2013, UN Doc. A/HRC/RES/23/9. 

421  Human Rights Council, Final report of the Human Rights Council Advisory Committee on the issue of the negative 
impact of corruption on the enjoyment of human rights, January 5, 2015, UN Doc. A/HRC/28/73, para. 20c.  

422  Preamble to the Inter-American Convention against Corruption, entry into force on June 3, 1997, and ratified by 
Guatemala on March 7, 2001.  

423  In this regard, see, article 1 of the United Nations Convention against Corruption, entry into force on December 14, 
2005, and ratified by Guatemala on November 3, 2006, and Article II of the Inter-American Convention against 
Corruption.   

424 Cf. Case of Castillo Petruzzi et al. v. Peru. Merits, reparations and costs. Judgment of May 30, 1999. Series C No. 
52, para. 207, and Case of Chinchilla Sandoval et al. v. Guatemala, supra, para. 254. 
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D. Remedies filed against the family separation  

 

D.1 Arguments of the Commission and of the parties  

 

 

 

 

 

D.2 Considerations of the Court 
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D.2.a Effectiveness of the remedies 

 

 

 

 

 

 

 
425  Cf. Case of Ruano Torres et al. v. El Salvador, supra, para. 35.  

426  Cf. Case of Castillo Páez v. Peru. Merits. Judgment of November 3, 1997. Series C No. 34, para. 82, and Case of 
Lagos del Campo v. Peru. Preliminary objections, merits, reparations and costs. Judgment of August 31, 2017. Series C 
No. 340, para. 174. 

427  Cf. Case of Goiburú et al. v. Paraguay. Merits, reparations and costs. Judgment of September 22, 2006. Series C 
No. 153, para. 131, and Case of Lagos del Campo v. Peru, supra, para. 174. 

428  Mutatis mutandis, Case of Mejía Idrovo v. Ecuador. Preliminary objections, merits, reparations and costs. Judgment 
of July 5, 2011. Series C No. 228, para. 106, and Case of Lagos del Campo v. Peru, supra, para. 174. 

429  Cf. Case of the “Street Children” (Villagrán Morales et al.) v. Guatemala. Merits, supra, para. 237, and Case of 
Lagos del Campo v. Peru, supra, para. 176. 

430  Cf. Case of Velásquez Rodríguez v. Honduras. Preliminary objections. Judgment of June 26, 1987. Series C No. 1, 
para. 91, and Case of Lagos del Campo v. Peru, supra, para. 176. 

431  Cf. Case of López Álvarez v. Honduras. Merits, reparations and costs. Judgment of February 1, 2006. Series C No. 
141, para. 96, and Case of Lagos del Campo v. Peru, supra, para. 176. 

432  Cf. Case of the “Mapiripán Massacre” v. Colombia. Merits, reparations and costs. Judgment of September 15, 2005, 
Series C No. 134, para. 210, and Case of Fornerón and daughter v. Argentina, supra, para. 108. 
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433  Ruling of the Juvenile Trial Court of the department of Chimaltenango of August 31, 2001 (evidence file, folio 
4473). 

434  The Court notes that the Attorney General’s Office was a party to the proceedings and was notified of the decision 
by which Mr. Tobar Fajardo was asked to cover the costs of summoning the adoptive parents (evidence file, folio 4441). 

435  Children’s Code. Decree No. 78-79 of November 28, 1979, art. 14 (evidence file, folio 3444). 
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D.2.b Reasonable time and due diligence 

 

 

 

 

 

 

 

 
436  Cf. Case of Hilaire, Constantine and Benjamin et al. v. Trinidad and Tobago. Merits, reparations and costs. 
Judgment of June 21, 2002. Series C No. 94, para. 145, and Case of Andrade Salmón v. Bolivia, supra, para. 157. 

437  Cf. Case of Valle Jaramillo et al. v. Colombia. Merits, reparations and costs. Judgment of November 27, 2008. 
Series C No. 192 para. 155, and Case the Dismissed Workers of PetroPeru et al. v. Peru. Preliminary objections, merits, 
reparations and costs. Judgment of November 23, 2017. Series C No. 344, para. 182. 

438  Cf. Case of Fornerón and daughter v. Argentina, supra, para. 51, and Case of Furlan and family v. Argentina, 
supra, para. 127. 

439  Cf. Advisory Opinion OC-21/14, supra, para. 143. 

440  Cf. Case of Fornerón and daughter v. Argentina, supra, para. 69.  
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441  Between August and October 1997, the First Juvenile Trial Court was in charge of the case  (supra paras. 102 to 
105). Following a request for a recusal by Mrs. Ramírez Escobar, the case file was transferred to the Third Juvenile Trial 
Court (supra para. 105). Owing to excuses by the corresponding judges, in March 1998, the case file was transferred to 
the First Court and, in April 1998, to the Second Court (supra para. 108). Between June and September 1998, the case 
file was transferred to three different courts (from the Second Court to the Fourth Court, from there to First Court of 
Mixco, and from there to the Juvenile Trial Court of Escuintla), because the judges excused themselves from hearing the 
remedy owing to alleged insults and threats by the legal counsel of the children’s home where the children had been 
placed (supra para. 111). Following an excuse by the judge, in July 1999, the file was transferred from the Escuintla 
court to the Juvenile Trial Court of Jutiapa (supra para. 121). Finally, in October 2000, the file was assigned to the Trial 
Court of Chimaltenango owing to threatening telephone calls received by the judge of the Jutiapa court (supra paras. 
125 and 127). 

442  Cf. Case of Fornerón and daughter v. Argentina, supra, para. 105. 

443  Cf. Case of Valle Jaramillo et al. v. Colombia, supra, para. 155, and Case of Pacheco León et al. v. Honduras. 
Merits, reparations and costs. Judgment of November 15, 2017. Series C No. 342, para. 120. 

444  Cf. Case of Fornerón and daughter v. Argentina, supra, para. 76. 
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E. Prohibition of discrimination in relation to the obligation to respect and ensure 

rights 

 

E.1 Arguments of the parties and of the Commission 

 

 

 

 

E.2 Considerations of the Court 
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E.2.a General considerations on the right to equality before the law, the 

prohibition of discrimination, and the special protection for children 

 

 

 

 

 

 

 
445  Cf.  Case of the "Five Pensioners" v. Peru. Merits, reparations and costs. Judgment of February 28, 2003. Series C 
No. 98, para. 155, and Case of Acosta et al. v. Nicaragua. Preliminary objections, merits, reparations and costs. 
Judgment of March 25, 2017. Series C No. 334, para. 30. 

446  Cf. Case of Atala Riffo and daughters v. Chile, supra, para. 81, and Case of Duque v. Colombia. Preliminary 
objections, merits, reparations and costs. Judgment of February 26, 2016. Series C No. 310, para. 90. 

447  Cf. Proposed Amendments to the Naturalization Provisions of the Constitution of Costa Rica, Advisory Opinion OC-
4/84, January 19, 1984. Series A No. 4, para. 55, and Case of I.V. v. Bolivia. Preliminary objections, merits, reparations 
and costs. Judgment of November 30, 2016. Series C No. 329, para. 238. 

448  Cf. Juridical Condition and Rights of Undocumented Migrants, Advisory Opinion OC-18/03, September 17, 2003. 
Series A No. 18, para. 101, and Case of Gutiérrez Hernández et al. v. Guatemala. Preliminary objections, merits, 
reparations and costs. Judgment of August 24, 2017. Series C No. 339, para. 150. 

449  Cf. Advisory Opinion OC-18/03, supra, para. 103, and Case of Gutiérrez Hernández et al. v. Guatemala, supra, 
para. 150. 

http://hrlibrary.umn.edu/iachr/b_11_4d.htm
http://hrlibrary.umn.edu/iachr/series_A_OC-18.html
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450 Cf. Advisory Opinion OC-4/84, supra, para. 53, and Case of I.V. v. Bolivia, supra, para. 239. 

451  Cf. Advisory Opinion OC-18/03, supra, para. 85, and Case of the Hacienda Brasil Verde Workers v. Brazil. 
Preliminary objections, merits, reparations and costs. Judgment of October 20, 2016. Series C No. 318, para. 335. 

452  Cf. Advisory Opinion OC-4/84, supra, paras. 53 and 54, and Case of Gutiérrez Hernández et al. v. Guatemala, 
supra, para. 150. 

453  Cf. Case of Yatama v. Nicaragua, supra, para. 186, and Case of Gutiérrez Hernández et al. v. Guatemala, supra, 
para. 150. 

454  Cf. Case of Apitz Barbera et al. (“First Court of Administrative Disputes”) v. Venezuela, supra, para. 209, and Case 
of Gutiérrez Hernández et al. v. Guatemala, supra, para. 150. 

455  Cf. Advisory Opinion OC-17/02, supra, para. 49, and Case of Atala Riffo and daughters v. Chile, supra, para. 150. 

456  The said article 2 establishes that: “1. States Parties shall respect and ensure the rights set forth in the present 
Convention to each child within their jurisdiction without discrimination of any kind, irrespective of the child's or his or 
her parent's or legal guardian's race, colour, sex, language, religion, political or other opinion, national, ethnic or social 
origin, property, disability, birth or other status. 2. States Parties shall take all appropriate measures to ensure that the 
child is protected against all forms of discrimination or punishment on the basis of the status, activities, expressed 
opinions, or beliefs of the child's parents, legal guardians, or family members.” 

457  Cf. Case of Atala Riffo and daughters v. Chile, supra, para. 151, and Case of Gonzales Lluy et al. v. Ecuador, supra, 
para. 273. 
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Intersectionality is a basic concept for understanding the scope of the general obligations 
of States parties contained in article 2. The discrimination of women based on sex and 

gender is inextricably linked with other factors that affect women […]. Discrimination on 
the basis of sex or gender may affect women belonging to such groups to a different 
degree or in different ways to men. States parties must legally recognize such intersecting 
forms of discrimination and their compounded negative impact on the women concerned 
and prohibit them[, and also] adopt and pursue policies and programmes designed to 

eliminate such occurrences.459 
 

 

E.2.b Right to non-discrimination based on financial situation  

 

 
458  Cf. Committee on the Rights of the Child, General Comment No. 7: Implementing child rights in early childhood, UN 
Doc. CRC/C/GC/7, September 30, 2005, para. 12. 

459  Committee for the Elimination of Discrimination against Women. General Recommendation No. 28 on the core 
obligations of States parties under article 2 of the Convention on the Elimination of All Forms of Discrimination against 
Women, December 16, 2010, UN Doc. CEDAW/C/GC/28, para. 18. In this regard, the Committee has emphasized that 
those factors may include a woman’s ethnicity/race, indigenous or minority status, colour, socioeconomic status and/or 
caste, language, religion or belief, political opinion, national origin, marital and/or maternal status, age, urban/rural 
location, health status, disability, property ownership, being lesbian, bisexual, transgender or intersex, illiteracy, seeking 
asylum, being a refugee, internal displacement, statelessness, migration, heading households, widowhood, living with 
HIV/AIDS, deprivation of liberty, and being in prostitution, among others. Cf. Committee for the Elimination of 
Discrimination against Women, General Recommendation No. 35 on gender-based violence against women, updating 
general recommendation No. 19, July 26, 2017, UN Doc. CEDAW/C/GC/35, para. 12. In addition, the Committee on the 
Rights of Persons with Disabilities has indicated that: “The Convention on the Rights of Persons with Disabilities 
recognizes that women with disabilities may be subject to multiple and intersectional forms of discrimination based on 
gender and disability.” Committee on the Rights of Persons with Disabilities. General Comment No. 1: Article 12: Equal 
recognition before the law, May 19, 2014, UN Doc. CRPD/C/GC/1, para. 35. 
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460  Cf. Case of the Hacienda Brasil Verde Workers v. Brazil, supra, para. 335.  

461  Cf. Case of Gonzales Lluy et al. v. Ecuador, supra, para. 256.  

462  Cf. Case of Atala Riffo and daughters v. Chile, supra, para. 124, and Case of I.V. v. Bolivia, supra, para. 244.  

463  Cf. Case of Atala Riffo and daughters v. Chile, supra, para. 124, and Case of I.V. v. Bolivia, supra, para. 244. 

464  Cf. Advisory Opinion OC-17/02, supra, para. 76. See also, Committee on the Rights of the Child, General Comment 
No. 14 on the right of the child to have his or her best interests taken as a primary consideration (art. 3, para. 1), UN 
Doc. CRC/C/GC/14, May 29, 2013, para. 62, and Committee on the Rights of the Child, General Comment No. 21 on 
children in street situations, June 21, 2017, UN Doc. CRC/C/GC/21, para. 46. 

465  Cf. ECHR, Case of Saviny v. Ukraine, No. 39948/06. Judgment of December 18, 2008, paras. 51, 57 and 58, and 
Case of Soares de Melo v. Portugal, No. 72850/14. Judgment of February 16, 2016, paras. 89, 106 and 107. In this 
regard, the European Court has indicated that “there must exist other circumstances pointing to the “necessity” for such 
an interference with the parents’ right, under Article 8 of the [European] Convention [on Humana Rights], to enjoy a 
family life with their child.” Cf. ECHR, Case of K. and T. v. Finland, No. 25702/94. Judgment of July 12, 2001, para. 173, 
and Case of Kutzner v. Germany, No. 46544/99. Judgment of February 26, 2002, para. 69. 

466  Cf. ECHR, Case of Soares de Melo v. Portugal, No. 72850/14. Judgment of February 16, 2016, para. 89.  

467  Cf. ECHR, Case of Saviny v. Ukraine, No. 39948/06. Judgment of December 18, 2008, paras. 50 and 107.  

468  Cf. ECHR, Case of Saviny v. Ukraine, No. 39948/06. Judgment of December 18, 2008, para. 50. See also, ECHR, 
Case of Moser v. Austria, No. 12643/02. Judgment of September 21, 2006, paras. 68 and 69; Case of Wallová and Walla 
v. The Czech Republic, No. 23848/04. Judgment of October 26, 2006, para. 73; Case of N.P. v. The Republic of Moldova, 
No. 58455/13. Judgment of October 6, 2015, para. 79, and Case of Soares de Melo v. Portugal, No. 72850/14. 
Judgment of February 16, 2016, paras. 106 and 107.  

469  Cf. UNICEF, Implementation Handbook for the Convention on the Rights of the Child, Fully revised third edition, 
2007, p. 123. See also, Committee on the Rights of the Child, Consideration of reports submitted by States Parties under 
Article 44 of the Convention, Concluding observations: Nepal, September 21, 2005, UN Doc. CRC/C/15/Add.261, para. 
54. 
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(i) Context of poverty in the abandonment and adoption procedures at the time of 

the facts 

 

 

 
470  Cf. UNICEF, Implementation Handbook for the Convention on the Rights of the Child, Fully revised third edition, 
2007, p. 123. 

471  See, inter alia, Committee on the Rights of the Child, Consideration of reports submitted by States Parties under 
Article 44 of the Convention, Concluding observations: Azerbaijan, March 17, 2006, UN Doc. CRC/C/AZE/CO/2, para. 37, 
and Concluding observations: Hungary, March 17, 2006, UN Doc. CRC/C/HUN/CO/2, para. 30; Committee on the Rights 
of the Child, Concluding observations on the fifth periodic report of Romania, July 13, 2017, UN Doc. CRC/C/ROU/CO/5, 
para. 45; Committee on the Rights of the Child, Concluding observations on the combined fourth and fifth periodic report 
of Lebanon, June 22, 2017, UN Doc. CRC/C/LBN/CO/4-5, para. 26; Committee on the Rights of the Child, Concluding 
observations on the third and fifth periodic reports of Malawi, March 6, 2017, UN Doc. CRC/C/MWI/CO/3-5, para. 29; 
Committee on the Rights of the Child, Concluding observations on the combined fifth and sixth period reports of 
Panama, February 28, 2018, UN Doc. CRC/C/PAN/CO/5-6, para. 26. 

472  Committee on the Rights of the Child, Consideration of reports submitted by States Parties under Article 44 of the 
Convention, Concluding observations: Azerbaijan, March 17, 2006, UN Doc. CRC/C/AZE/CO/2, para. 38, and Concluding 
observations: Hungary, March 17, 2006, UN Doc. CRC/C/HUN/CO/2, paras. 32 and 33. Similarly, see, inter alia, 
Committee on the Rights of the Child, Consideration of reports submitted by States parties under Article 44 of the 
Convention, Concluding observations: Bulgaria, January 24, 1997, UN Doc. CRC/C/15/Add.66, paras. 27 and 28, and 
Committee on the Rights of the Child, Consideration of reports submitted by States parties under Article 44 of the 
Convention, Concluding observations: Paraguay, February 10, 2010, UN Doc. CRC/C/PRY/CO/3, para. 41.  

473  In a report prepared for UNICEF, the Latin American Institute for Education and Communication (ILPEC) concluded 
that: “[t]he high international demand for children and the poverty experienced by most Guatemalan families has 
created a situation where the processing of adoptions occurs according to the “laws of supply and demand,” effectively 
resulting in the trafficking of children.” Latin American Institute for Education and Communication (ILPEC), “Adoption 
and the Rights of the Child in Guatemala,” prepared for the United Nations Children’s Fund (UNICEF) in 2000 (evidence 
file, folio 2983). 
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(ii) The use of the financial situation of the Ramírez family as justification to remove 

the children from their biological family  

 

 

 
474  The CICIG underscored that, even though international protection standards concerning the rights of the child 
indicate that “the lack of financial resources should not be the principal reason for giving up a child in adoption,” “most 
of the socioeconomic studies examined based their favorable opinion on the fact that the mother ‘did not have sufficient 
financial resources.’” CICIG, Report on irregular adoptions in Guatemala, p. 41 (evidence file, folio 3038). Similarly, 
expert witness Jaime Tecú pointed out that, “in several cases, the studies prepared by the Attorney General’s Office did 
not promote the defense of the children; rather they examined the families’ lack of resources and, on that basis, issued 
a favorable opinion for many of the adoptions because the studies conducted were socioeconomic studies that underlined 
the families’ poverty, and their inability to cope with maternity or paternity, and this authorized the judicial rulings on 
abandonment.” Expert opinion provided by Jaime Tecú during the public hearing held before this Court.  

475  Cf. IACHR, Fifth Report on the Situation of Human Rights in Guatemala, April 6, 2001, OEA/Ser.L/V/II.111, Doc. 21 
rev., chap. XII, para. 40. Similarly, the Special Rapporteur on the sale of children noted that “[i]gnorant of the law, 
these fearful mothers often painfully give up the fight and assume that nothing can be done to help them because they 
are poor.” Report of the Special Rapporteur on the sale of children, child prostitution and child pornography on her July 
1999 visit to Guatemala, UN Doc. E/CN.4/2000/73/Add.2, para. 35 (evidence file, folio 2734). 

476  Social study of Flor Escobar Carrera prepared by the Attorney General’s Office on May 7, 1997 (evidence file, folio 
50).  

477  Social study prepared by the Niños de Guatemala social worker on May 4, 1997 (evidence file, folios 4316 and 
4317). 
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478  Brief of the Attorney General’s Office presented on July 29, 1997 (evidence file, folios 4306 and 4307). 

479  Expert opinion of Nigel Cantwell provided by affidavit on May 5, 2017 (evidence file, folio 6946). 

480  Expert opinion of Nigel Cantwell provided by affidavit on May 5, 2017 (evidence file, folio 6959). 
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E.2.c Right to non-discrimination based on gender stereotyping  

 

 

 

 

 
481  Cf. The Right to Information on Consular Assistance in the Framework of the Guarantees of the Due Process of Law, 
Advisory Opinion OC-16/99, October 1, 1999. Series A No. 16, para. 119, and Advisory Opinion OC-18/03, supra, para. 
121. 

482  Cf. Exceptions to the Exhaustion of Domestic Remedies (Arts. 46.1, 46.2.a and 46.2.b, American Convention on 
Human Rights, Advisory Opinion OC-11/90, August 10, 1990. Series A No. 11, para. 22. 

483  Cf. Case of González et al. (“Cotton Field”) v. Mexico, supra, para. 401, and Case of Velásquez Paiz et al. v. 
Guatemala. Preliminary objections, merits, reparations and costs. Judgment of November 19, 2015. Series C No. 307, 
para. 180. 

484  Cf. Case of González et al. (“Cotton Field”) v. Mexico, supra, para. 401, and Case of Velásquez Paiz et al. v. 
Guatemala, supra, para. 180. 

485  See, among others, Case of Veliz Franco et al. v. Guatemala. Preliminary objections, merits, reparations and costs. 
Judgment of May 19, 2014. Series C No. 277, paras. 212 and 213, and Case of Velásquez Paiz et al. v. Guatemala, 
supra, para. 183. 

http://hrlibrary.umn.edu/iachr/A/OC-16ingles-sinfirmas.html
http://hrlibrary.umn.edu/iachr/b_11_4k.htm
http://hrlibrary.umn.edu/iachr/b_11_4k.htm
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486  Cf. Case of Espinoza Gonzáles v. Peru. Preliminary objections, merits, reparations and costs. Judgment of 
November 20, 2014, paras. 268 and 272. 

487  Cf. Case of Artavia Murillo et al. ("In vitro fertilization") v. Costa Rica. Preliminary objections, merits, reparations 
and costs. Judgment of November 28, 2012. Series C No. 257, paras. 294 to 297. 

488  The report on the psychological assessment of Mrs. Ramírez Escobar in July 1997 included among the personality 
traits – based on which it was later concluded that “her capacity to assume the role of mother is seriously compromised” 
– that “[r]egarding her sexual orientation, she accepts her female role, but has difficulty in determining the sexual 
model in her relationship with a partner.” Psychological report of the Judiciary’s Psychology Unit, July 21, 1997 (evidence 
file, folio 7960). 

489  Ruling of the First Juvenile Trial Court of August 6, 1997 (evidence file, folios 4300 and 4301), and Cf. Study 
prepared by the Niños de Guatemala social worker, of February 3, 1997 (evidence file, folios 4379 to 4383), and Social 
study of Flor de María Ramírez Escobar prepared by the Attorney General’s Office on March 14, 1997 (evidence file, folio 
4323 and 4326).  

490  Cf. Case of Atala Riffo and daughters v. Chile, supra, para. 140. 
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E.2.d Right to non-discrimination based on sexual orientation 

 

 

 

 

 

 

 
491  Cf. Case of Atala Riffo and daughters v. Chile, supra, para. 91, and Advisory Opinion OC-24/17, supra, para. 78. 

492  Cf. Case of Atala Riffo and daughters v. Chile, supra, para. 94. 

493  Cf. Case of Atala Riffo and daughters v. Chile, supra, para. 110. 

494 Cf. Case of Atala Riffo and daughters v. Chile, supra, para. 111. 
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E.2.e Conclusion 

 

 

 

VIII-2 

PROHIBITION OF HUMAN TRAFFICKING,495 JUDICIAL GUARANTEES AND JUDICIAL 

PROTECTION, IN RELATION TO THE OBLIGATION TO RESPECT AND TO ENSURE RIGHTS  

 

 Arguments of the parties and of the Commission 

 

 

 
495  Article 6(1) of the Convention establishes that: “No one shall be subject to slavery or to involuntary servitude, which 
are prohibited in all their forms, as are the slave trade and traffic in women.”  



- 94 - 
 

 

 

 

 Considerations of the Court 

 

 

 

B.1 General considerations on the traffic and sale of children for the purpose of 

adoption under Article 6 of the Convention 

 

 

 
496 In their final written arguments, the representatives added that those facts also resulted in violations of Articles 3 
(Right to Juridical Personality) and 22 (Freedom of Movement and Residence) of the Convention. These claims are time-
barred and, consequently, inadmissible insofar as they were not made in the pleadings and motions brief pursuant to 
Article 40 of the Court’s Rules of Procedure.  

497  Cf. Case of the Hacienda Brasil Verde Workers v. Brazil, supra, para. 243. 

498  Cf. Case of the Hacienda Brasil Verde Workers v. Brazil, supra, para. 249. See also: Human Rights Committee, 
General Comment No. 24 on Issues Relating to Reservations Made upon Ratification or Accession to the Covenant or the 
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a. The recruitment, transportation, transfer, harboring or receipt of persons;  

 

b. By means of threat or use of force or other forms of coercion, of abduction, of fraud, of 

deception, of the abuse of power or of a position of vulnerability, or of the giving or receiving 

of payments or benefits to achieve the consent of a person having control over another 

person. In the case of children under 18 years of age these requirements are not a 

necessary condition to characterize trafficking;  

 

c. For the purpose of exploitation.504  

 

 

 

 
Optional Protocols thereto, or in Relation to Declarations under Article 41 of the Covenant, November 11, 1994, UN Doc. 
CCPR/C/21/Rev.1/Add.6, para. 8.  

499  Cf. Statute of the International Criminal Tribunal for the former Yugoslavia, adopted by the UN Security Council, 
May 25, 1993, UN Doc. S/RES/827, art. 5.c; Statute of the International Criminal Tribunal for Rwanda, adopted by the 
UN Security Council, November 8, 1994, UN Doc. S/RES/955, art. 3.c; Statute of the Special Court for Sierra Leone, 
adopted by the UN Security Council, March 8, 2002, UN Doc. S/2002/246, art. 2.c, and the Rome Statute of the 
International Criminal Court, entered into force on July 1, 2002, UN Doc. A/CONF.183/9, art. 7.1.c. 

500  Cf. Case of the Hacienda Brasil Verde Workers v. Brazil, supra, para. 306. 

501  Cf. Case of the Hacienda Brasil Verde Workers v. Brazil, supra, para. 306. 

502  Cf. Case of the Hacienda Brasil Verde Workers v. Brazil, supra, para. 288. 

503  In particular, the Court has underlined that, in order to give practical effect to the prohibition established in the 
American Convention and from the perspective  of the most favorable interpretation for the individual and the pro 
persona principle, the protection provided by this article cannot be limited to women or “slaves” in keeping with the 
evolution of the phenomenon of human trafficking in our societies. Cf. Case of the Hacienda Brasil Verde Workers v. 
Brazil, supra, para. 289. 

504  Cf. Case of the Hacienda Brasil Verde Workers v. Brazil, supra, para. 290. 

505   United Nations Office on Drugs and Crime (UNODC) in collaboration with ILANUD, Manual sobre la investigación del 
delito de trata de personas – Guía de Autoaprendizaje, 2009, p. 28 (evidence file, folio 2423), and Cf. Expert opinion of 
Norma Angélica Cruz Córdova provided on May 9, 2017 (evidence file, folio 7070).  
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506   In this regard, the International Criminal Tribunal for the former Yugoslavia has emphasized that “it is not possible 
exhaustively to enumerate all of the contemporary forms of slavery which are comprehended in the expansion of the 
original idea.” International Criminal Tribunal for the former Yugoslavia (ICTY), Case of Prosecutor v. Dragoljub Kunarac, 
Radomir Kovac and Zoran Vukovic, No. IT-96-23 and IT-96-23/1-A. Judgment of June 12, 2002, para. 119. See also, 
Human Rights Council, Report of the Special Rapporteur on contemporary forms of slavery including its causes and 
consequences, July 1, 2013, UN Doc. A/HRC/24/43, paras. 28, 33, 46 and 85 (evidence file, folio 5135, 5137, 5140 and 
5147). 

507  Article 3 of the Protocol of Palermo defines trafficking in persons as “the recruitment, transportation, transfer, 
harbouring or receipt of persons, by means of the threat or use of force or other forms of coercion, of abduction, of 

fraud, of deception, of the abuse of power or of a position of vulnerability or of the giving or receiving of payments or 
benefits to achieve the consent of a person having control over another person, for the purpose of exploitation. 
Exploitation shall include, at a minimum, the exploitation of the prostitution of others or other forms of sexual 
exploitation, forced labour or services, slavery or practices similar to slavery, servitude or the removal of organs […]” 
(underlining added). The Protocol also includes a specific definition of child trafficking when indicating that: “[t]he 
recruitment, transportation, transfer, harbouring or receipt of a child for the purpose of exploitation shall be considered 
"trafficking in persons" even if this does not involve any of the means set forth in subparagraph (a) of this article.” 
Protocol to Prevent, Suppress and Punish Trafficking in Persons Especially Women and Children, supplementing the 
United Nations Convention against Transnational Organized Crime, entered into force on December 25, 2003, UN Doc. 
A/RES/55/25, art. 3.  

508  Convention on the Rights of the Child, art. 35. In addition, Article 2 of the Inter-American Convention on 
International Traffic in Minors, to which Guatemala is not a party, defines the international traffic in minors as “the 
abduction, removal or retention, or attempted abduction, removal or retention, of a minor for unlawful purposes or by 
unlawful means.” Among the “unlawful means” it includes kidnapping, fraudulent or coerced consent, the giving or 
receipt of unlawful payments or benefits to achieve the consent of the parents, persons or institution having care of the 
child, or any other means unlawful in either the State of the minor's habitual residence or the State Party where the 
minor is located.” Inter-American Convention on International Traffic in Minors, entered into force on August 15, 1997, 
art. 2. 

509  Optional Protocol to the Convention on the Rights of the Child on the sale of children, child prostitution and child 
pornography, entered into force on January 18, 2002, UN Doc. A/RES/54/263, art. 2.a.  

510  Cf. UNICEF, Handbook on the Optional Protocol on the Sale of Children, Child Prostitution and Child Pornography), 
Innocenti Research Centre, 2009, pp. 4, 9 and 10.  
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511  The travaux préparatoires of the Protocol of Palermo reveal that, according to those drafting the text, illegal 
adoption could be included within the scope of application of this protocol and constituted a form of trafficking in people 
“[w]here illegal adoption amounts to a practice similar to slavery” defined as “[a]ny institution or practice whereby a 
child or young person under the age of 18 years, is delivered by either or both of his natural parents or by his guardian 
to another person, whether for reward or not, with a view to the exploitation of the child or young person or of his 
labour.” Cf. United Nations Office on Drugs and Crime, Travaux préparatoires of the negotiations for the elaboration of 
the United Nations Convention against Transnational Organized Crime and the Protocols thereto, 2008. p. 366; 
Supplementary Convention on the Abolition of Slavery, the Slave Trade, and Institutions and Practices Similar to 
Slavery, entered into force on April 30, 1957, art. 1(d). Expert witness Maud de Boer-Buquicchio, Special Rapporteur on 
the sale of children, child prostitution and child pornography, explained that, in addition, illegal adoption meets the 
requirement of “for the purpose of exploitation” of the crime of trafficking, even when it does not equate a practice such 
as slavery, because obtaining children unlawfully for the purpose of adoption constitutes exploitation “of a child’s 
inherent nature, vulnerability and developmental needs,” since the child’s capacity and need for love and connection are 
exploited as part of an unlawful process that obliges the child to develop emotional ties with strangers instead of with 
the child’s original parents and family. Cf. Expert opinion of Maud de Boer-Buquicchio provided by affidavit on April 28, 
2017 (evidence file, folio 6998), and also Expert opinion of Nigel Cantwell provided by affidavit on May 5, 2017 
(evidence file, folio 6954). Furthermore, on the subject of the sale of children, various international reports and 
instruments have made specific reference to its relationship to illegal adoptions. The Optional Protocol to the Convention 
on the Rights of the Child on the sale of children, child prostitution and child pornography establishes the obligation of 
States to establish criminal sanctions for “Improperly inducing consent, as an intermediary, for the adoption of a child in 
violation of applicable international legal instruments on adoption.” Optional Protocol to the Convention on the Rights of 
the Child on the sale of children, child prostitution and child pornography, entered into force on January 18, 2002, UN 

Doc. A/RES/54/263, art. 3.1.a(ii). Also, the Special Rapporteur on the sale of children, child prostitution and child 
pornography has indicated that “[t]he sale of children for adoption also continues to be a serious problem, as it is 
reported that foreign adoptive parents are willing to pay from US$20,000 to $40,000 in adoption fees and costs to adopt 
a healthy baby.” Report on the sale of children, child prostitution and child pornography prepared by of the Special 
Rapporteur of the Commission on Human Rights in accordance with General Assembly Resolution 51/77, October 16, 
1997, UN Doc. A/52/482, para. 30. 

512  Expert opinion of Nigel Cantwell provided by affidavit on May 5, 2017 (evidence file, folio 6953). 

513  Cf. Report of the Special Rapporteur on the sale of children, child prostitution and child pornography, Ms. Ofelia 
Calcetas Santos, January 29, 1999, UN Doc. E/CN.4/1999/71, para. 54. It has also been noted that “[t]he Internet has 
led to the expansion of the sale and trafficking of children for the purposes of illegal adoption, partly because it allows 
the creation of websites which offer children as commodities across borders.” Report of the Special Rapporteur on the 
sale of children, child prostitution and child pornography, Maud de Boer-Buquicchio, December 22, 2014, UN Doc. 
A/HRC/28/56, para. 35. 

514  Cf. Report of the Special Rapporteur on the sale of children, child prostitution and child pornography, Najat Maalla 
M’jid, August 2, 2011, UN Doc. A/66/228, para. 24.b (evidence file, folio 5395). Similarly, the Handbook for 
Parliamentarians No. 9, published by UNICEF and the Inter-Parliamentary Union, underlines that “[c]hildren are 
trafficked into a range of exploitative practices that include: illicit adoption.” UNICEF and Inter-Parliamentary Union, 
Handbook for Parliamentarians No. 9: Combating Child Trafficking, 2005, pp. 13 and 14. 

515  Report of the Special Rapporteur on trafficking in persons, especially women and children, December 22, 2004, UN 
Doc. E/CN.4/2005/71, p. 1 (evidence file, folio 2709). 

516  Cf. United Nations Office on Drugs and Crime (UNODC), Manual sobre la investigación del delito de trata de 
personas – Guía de Autoaprendizaje, 2009, p. 36 (evidence file, folio 2431). 
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517  International Organization for Migration (IOM), Office in Costa Rica, Manual para la detección del delito de trata de 
personas orientado a las autoridades migratorias, 2011, pp. 72, 73, 87 and 88 (evidence file, folios 5491, 5492, 5506 
and 5507).  

518  See, inter alia: (1) Bolivia: Comprehensive law against human trafficking and smuggling, Law No. 263, July 31, 
2012, art. 34; (2) Costa Rica: Law against human trafficking and creation of the National Coalition against Illegal 
Smuggling of Migrants and Human Trafficking, Law No. 9095, February 8, 2013, art. 5; (3) El Salvador: Special Law 
against human trafficking, Decree No. 824, November 14, 2014, art. 5; (4) Guatemala: Criminal Code, Decree 17-73, 
amended by article 47 of the Law against sexual violence, and human trafficking and exploitation, Decree No. 9-2009, 
March 20, 2009, art. 202 Ter. (evidence file, folio 3881); (5) Honduras: Law against human trafficking, Decree No. 59-
2012, July 6, 2012, art. 6; (6) Mexico: General Law to prevent, punish and eliminate crimes of human trafficking for the 
protection of, and assistance to, the victims of such crimes, June 14, 2012, arts. 10.VIII and 27; (7) Nicaragua: Criminal 
Code, Law No. 641, November 13, 2007, art. 182; (8) Panama: Law on human trafficking and related activities, Law No. 
79, November 9, 2011, art. 4; (9) Dominican Republic: Law on Migrant Smuggling and Human Trafficking, Law No. 137-
03, October 8, 2003, art. 1, and (10) Venezuela: Organic Law on organized crime and terrorism financing, January 30, 
2012, art. 41.  

519  Cf. Case of Fornerón and daughter v. Argentina, supra, para. 140. 

520  Cf. Case of the Hacienda Brasil Verde Workers v. Brazil, supra, para. 320. 
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B.2 Assessment of the specific circumstances of this case 

 

 

 

 

 
521  Cf. Case of Fornerón and daughter v. Argentina, supra, paras. 139 and 144.  

522  Cf. Report prepared by the Human trafficking Prosecutor on June 2, 2017 (evidence file, folios 7702, 7708 and 
7710). See also, CICIG, Press release 016: “Susana Luarca regresa a prisión,” March 19, 2012, Available at 
http://cicig.org/index.php?mact=News,cntnt01,print,0&cntnt01articleid=146&cntnt01showtemplate=false (cited in 
evidence file, folio 7298); Press release, “María Luarca de Umaña, esposa de exPresidente de la Corte Suprema de 
Justicia involucrada en el tráfico de personas” [María Luarca de Umaña, wife of the former President of the Supreme 
Court of Justice involved in human trafficking], Fundación Sobrevivientes, December 18, 2009, Available at: 
http://fsobrevivientes.blogspot.com/2009/12/esposa-de-ex-President-de-la-corte.html (cited in the Merits Report, folios 
500 and 746). 

523  Record No. 16 of the Juvenile Trial Court of Mixco of September 8, 1998 (evidence file, folio 4151), and Cf. Ruling 
of the Juvenile Trial Court of Mixco of September 10, 1998 (evidence file, folios 4146 and 4147).  

524  Cf. UN News, “Guatemala: Tribunal condena a acusados en casos de adopción irregular”, June 19, 2015, Available 
at: http://www.un.org/spanish/News/story.asp?NewsID=32642#.VmIBjb9tt2C (cited in the Merits Report, folios 481 
and 625) 

http://cicig.org/index.php?mact=News,cntnt01,print,0&cntnt01articleid=146&cntnt01showtemplate=false
http://fsobrevivientes.blogspot.com/2009/12/esposa-de-ex-presidente-de-la-corte.html
http://www.un.org/spanish/News/story.asp?NewsID=32642#.VmIBjb9tt2C
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525  Cf. Report prepared by the Human trafficking Prosecutor on June 2, 2017 (evidence file, folios 7701, 7708 and 
7710). See also, Press release, “CSJ retira inmunidad a juez por adopciones ilegales,” Prensa Libre, May 8, 2014, 
Available at: http://www.prensalibre.com/noticias/justicia/CSJ-retira-inmunidad-juez-Escuintla-Mario-Peralta_0_ 
1134486733.html (cited in the Merits Report, folio 746), and Press release, “Piden juicio por caso de adopción ilegal en 
Asociación Primavera”, Diario La Hora, August 1, 2014, Available at: http://lahora.gt/piden-juicio-por-caso-de-adopcion-
ilegal-en-asociacion-primavera/ (cited in the Merits Report, folio 746). 

526  Mrs. Ramírez Escobar indicated that the person who took care of her sons had allegedly left her sons alone with 
malicious intent and asserted that “it was she who had planned all of this as a new method of kidnapping because, on 
more than one occasion, she had indicated that the children could be given up in adoption to a family that would give 
[Mrs. Ramírez Escobar] good money; that she could find out through the lawyers she knew and that [Mrs. Ramírez 
Escobar] should give part of the money to her.” Application for judicial review filed on August 22, 1997 (evidence file, 
folio 4281). Meanwhile, Mr. Tobar Fajardo, in the briefs he submitted during the judicial proceedings claimed that “the 
judges have had to excuse themselves because the owner of the business of the sale of children is the wife of one of the 
justices of the Supreme Court of Justice […] whose business has flourished in recent times owing to the children that 
some courts have referred to it.” Brief of Gustavo Tobar Fajardo of December 17, 1998 (evidence file, folios 4126 and 
4127). Subsequently, in 2000, Mr. Tobar Fajardo and Mrs. Ramírez Escobar jointly stated that the “children were taken 
out of the country by means of illegal procedures, as a high-priced commodity, under the disguise of the noble 
institution of adoption.” Brief of Mrs. Ramírez Escobar and Mr. Tobar Fajardo of November 6, 2000 (evidence file, folios 
4591 and 4592). 

http://www.prensalibre.com/noticias/justicia/CSJ-retira-inmunidad-juez-Escuintla-Mario-Peralta_0_%201134486733.html
http://www.prensalibre.com/noticias/justicia/CSJ-retira-inmunidad-juez-Escuintla-Mario-Peralta_0_%201134486733.html
http://lahora.gt/piden-juicio-por-caso-de-adopcion-ilegal-en-asociacion-primavera/
http://lahora.gt/piden-juicio-por-caso-de-adopcion-ilegal-en-asociacion-primavera/
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VIII-3 

RIGHT TO PERSONAL LIBERTY,532 IN RELATION TO THE OBLIGATION TO RESPECT AND 

TO ENSURE RIGHTS AND THE DUTY TO ADOPT DOMESTIC LEGAL PROVISIONS 

 
527  Cf. Case of Bulacio v. Argentina. Merits, reparations and costs. Judgment of September 18, 2003. Series C No. 100, 
para. 114, and Case of Acosta et al. v. Nicaragua, supra, para. 131. 

528  Human trafficking for the purpose of adoption is contemplated in article 202 Ter of the Criminal Code, which 
establishes: “The recruitment, transportation, transfer, harboring or receipt of one or more persons for the purpose of 
exploitation constitutes the crime of human trafficking. Anyone committing this crime shall be punished with eight to 
eighteen years’ imprisonment and a fine of three hundred thousand to five hundred thousand quetzals. The consent 
given by the victim of human trafficking or by their legal representative shall never be taken into account. For the 
purposes of the crime of human trafficking, the following shall be understood as exploitation: the prostitution of others, 
any other form of sexual exploitation, forced labor or services, any type of labor exploitation, begging, any form of 
slavery, servitude, the sale of persons, the extraction and trafficking of human tissue and organs, the recruitment of 
minors by organized criminal groups, irregular adoptions, the irregular processing of adoptions, pornography, forced 
pregnancy, and forced or servile marriage.” The category of irregular adoptions was added to the Criminal Code by 
article 47 of the Law against sexual violence, exploitation and human trafficking, Decree No. 9-2009, March 20, 2009 
(evidence file, folio 3881). 

529  Report prepared by the human trafficking prosecutor on June 2, 2017 (evidence file, folio 7698). 

530  Expert opinion of Carolina Pimentel González provided by affidavit on May 16, 2017 (evidence file, folio 7296). 
Similarly, expert opinion provided by Jaime Tecú during the public hearing held before this Court.  

531  Mutatis mutandis, Case of Ticona Estrada et al. v. Bolivia. Merits, reparations and costs. Judgment of November 27, 
2008. Series C No. 191, para. 104.  

532  Article 7(1) of the Convention establishes that: “Every person has the right to personal liberty and security.” 
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A. Arguments of the parties and of the Commission 

 

 

 

 

 

 

 

B. Considerations of the Court 
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533  Cf. Case of Artavia Murillo et al. ("In vitro fertilization") v. Costa Rica, supra, para. 142; Case of I.V. v. Bolivia, 
supra, para. 151, and Advisory Opinion OC-24/17, supra, para. 89. 

534  Cf. Case of Artavia Murillo et al. ("In vitro fertilization") v. Costa Rica, supra, para. 142; Case of I.V. v. Bolivia, 
supra, para. 151, and Advisory Opinion OC-24/17, supra, para. 89. 

535  Cf. Case of Chaparro Álvarez and Lapo Íñiguez v. Ecuador. Preliminary objections, merits, reparations and costs. 
Judgment of November 21, 2007. Series C No. 170, para. 52, and Case of Cabrera García and Montiel Flores v. Mexico. 
Preliminary objection, merits, reparations and costs. Judgment of November 26, 2010. Series C No. 220, para. 80. 

536  Cf. Case of Artavia Murillo et al. ("In vitro fertilization") v. Costa Rica, supra, para. 142; Case of I.V. v. Bolivia, 
supra, para. 151, and Advisory Opinion OC-24/17, supra, para. 89. 

537  Article 4.2 of the Optional Protocol to the Convention against Torture and other Cruel, Inhuman or Degrading 
Treatment or Punishment establishes that, for the purposes of the Protocol, “deprivation of liberty means any form of 

detention or imprisonment or the placement of a person in a public or private custodial setting which that person is not 
permitted to leave at will by order of any judicial, administrative or other authority.” Optional Protocol to the Convention 
against Torture and other Cruel, Inhuman or Degrading Treatment or Punishment, UN Doc. A/RES/57/199, adopted on 
December 18, 2002, entered into force on June 22, 2006. According to Rule 11.b of the United Nations Rules for the 
Protection of Juveniles Deprived of their Liberty, “deprivation of liberty means any form of detention or imprisonment or 
the placement of a person in a public or private custodial setting which this person is not permitted to leave at will, by 
order of any judicial, administrative or other public authority.” United Nations Rules for the Protection of Juveniles 
Deprived of their Liberty, attached to UN General Assembly Resolution 45/113 adopted on December 14, 1990, UN Doc. 
A/RES/45/113. For the purposes of the Principles and Best Practices on the Protection of Persons Deprived of Liberty in 
the Americas, adopted by the Inter-American Commission on Human Rights, deprivation of liberty is understood to be 
“[a]ny form of detention, imprisonment, institutionalization, or custody of a person in a public or private institution 
which that person is not permitted to leave at will, by order of or under de facto control of a judicial, administrative or 
any other authority, for reasons of humanitarian assistance, treatment, guardianship, protection, or because of crimes or 
legal offenses. This category of persons includes not only those deprived of their liberty because of crimes or 
infringements or non-compliance with the law, whether they are accused or convicted, but also those persons who are 
under the custody and supervision of certain institutions, such as: psychiatric hospitals and other establishments for 
persons with physical, mental, or sensory disabilities; institutions for children and the elderly; centers for migrants, 
refugees, asylum or refugee status seekers, stateless and undocumented persons; and any other similar institution the 
purpose of which is to deprive persons of their liberty.” IACHR, Resolution 1/08: Principles and Best Practices on the 
Protection of Persons Deprived of Liberty in the Americas, adopted during the 131st regular session held from March 3 to 
14, 2008, OEA/Ser/L/V/II.131 doc. 26, general provision.  

538  Cf. Advisory Opinion OC-21/14, supra, para. 145. 
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B.1 Legality of residential care 

 

 

 
539  In this regard, see, for example: UNICEF, Implementation Handbook for the Convention on the Rights of the Child, 
Fully revised third edition, 2007, p. 285. Similarly, the Human Rights Committee also considers that “[p]lacement of a 

child in institutional care amounts to a deprivation of liberty.” Human Rights Committee of the International Covenant on 
Civil and Political Rights, General Comment No. 35: Article 9 (Liberty and security of persons), December 16, 2014, UN 
Doc. CCPR/C/GC/35, para. 62.  Similarly, the UN General Assembly has indicated that: “[m]easures aimed at protecting 
children in care should be in conformity with the law and should not involve unreasonable constraints on their liberty and 
conduct in comparison with children of similar age in their community.” Guidelines for the alternative care of children, 
attached to UN General Assembly Resolution 64/142, February 24, 2010, UN Doc. A/RES/64/142, para. 92. 

540  Cf. Social study of Flor de María Ramírez Escobar prepared by the Attorney General’s Office on March 14, 1997 
(evidence file, folio 4323), and Report of the President of Niños de Guatemala of December 31, 1998 (evidence file, folio 
4639). 

541  Mutatis mutandis, regarding any restriction of a right protected by the American Convention, See, The Word 
"Laws " in Article 30 of the American Convention on Human Rights, Advisory Opinion OC-6/86, May 9, 1986. Series A 
No. 6, paras. 35 and 37, and Case of López Lone et al. v. Honduras. Preliminary objection, merits, reparations and costs. 
Judgment of October 5, 2015. Series C No. 302, para. 168. 

542  Children’s Code. Decree No. 78-79 of November 28, 1979, arts. 19 and 49 (evidence file, folios 3444 and 3447). In 
response to a request for helpful information, the representatives indicated that this norm referred back to the Code 
itself, but the Code “did not establish specific measures for the protection of children in a situation of risk; but rather, 
merely measures for dealing with children in conflict with the law.” These were described in article 42 of the code and 
are as follows: “1. Reprimand of the child. 2. Placement of the child in an appropriate institution or establishment for his 
or her treatment and education. 3. Supervised liberty. 4. Fine or reprimand for the parents, guardians or those 
responsible for the child if they have been summoned and heard during the proceedings. 5. Referral of the case to an 
ordinary court, if inquiries reveal the commission of a misdemeanor or offense by an adult” (underlining added). 
Children’s Code. Decree No. 78-79 of November 28, 1979, arts. 42 and 43 (evidence file, folios 3446 and 3447). For its 

http://hrlibrary.umn.edu/iachr/b_11_4f.htm
http://hrlibrary.umn.edu/iachr/b_11_4f.htm
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part, the State indicated that the protection measures that the juvenile judge could order were regulated by the Family 
Courts Act, “which was the law applied when the facts of the case occurred.” Article 12 of this law established that: 
“[t]he family courts have discretionary powers. They shall ensure that the weakest party in the family relationship is 
duly protected and, to this end, they shall order the measures they deem pertinent. In addition, they are obliged to 
investigate the truth in any disputes that arise, and to order the evidentiary procedures they deem necessary, even 
questioning the parties directly concerning the disputed facts; and they shall assess the value of the evidence in keeping 
with the rules of sound judicial discretion. Pursuant to the spirit of this law, when a judge finds it necessary to protect 
the rights of a party, before or during the processing of the proceedings, they may – on receiving a petition or a 
communication from one of the parties – determine any type of precautionary measures, and these shall be ordered 
without further processing and without the need to provide a surety.” Family Courts Act. Decree-Law No. 206, May 7, 
1964 (evidence file, folio 7955). According to the State, this law “authorized the judge to order any type of measure he 
deemed pertinent in order to safeguard, protect and ensure the best interests of the child,” and it was not correct to 
limit the applicable measures of protection to just one law out of the whole structure of the domestic legal order. In this 
regard, the representatives underlined that the law cited by the State referred to “the measures that the family courts 
with jurisdiction to hear “all matters relating to the family” could order, and not to those “measures that the juvenile 
judge who had jurisdiction to hear ‘cases of children in an irregular situation” could order. The Court notes that the 
decisions based on which Osmín Tobar Ramírez was placed in institutional care were issued by a juvenile court rather 
than a family court (supra paras. 90 and 101), and there is no record in the placement decision, or in the decision on 

abandonment that ordered the institutionalization, that this measure was ordered based on the said law, rather it was 
based on the provisions of the Children’s Code. Cf. Communication of the First Juvenile Trial Court of January 27, 1997 
(evidence file, folio 4384), and Ruling of the  First Juvenile Trial Court of August 6, 1997 (evidence file, folios 4303 and 
4304). 

543  Cf. Children’s Code. Decree No. 78-79 of November 28, 1979, art. 42 (evidence file, folio 3447). 

544  Cf. Committee on the Rights of the Child, Consideration of reports submitted by States parties under article 44 of 
the Convention. Concluding observations: Argentina, October 9, 2002, UN Doc. CRC/C/15/Add.187, para. 40. The Court 
also notes that places where children in need of protection are institutionalized cannot be the same as those for children 
in conflict with the law. Cf. Committee on the Rights of the Childs, Consideration of reports submitted by States parties 
under article 44 of the Convention. Concluding observations: Antigua and Barbuda, November 3, 2004, UN Doc. 
CRC/C/15/Add.247, para. 41. 

545  In this regard, article 4 of the Convention on the Rights of the Child establishes that: “States Parties shall 
undertake all appropriate legislative, administrative, and other measures for the implementation of the rights recognized 
in the present Convention. With regard to economic, social and cultural rights, States Parties shall undertake such 
measures to the maximum extent of their available resources and, where needed, within the framework of international 
co-operation.” 

546  Cf. Committee on the Rights of the Child, General Comment No. 14 on the right of the child to have his or her best 
interests taken as a primary consideration (art. 3, para. 1), UN Doc. CRC/C/GC/14, May 29, 2013, paras. 25 and 31. See 
also, Committee on the Rights of the Child,  Consideration of reports submitted by States parties under article 44 of the 
Convention. Concluding observations: Guatemala, July 9, 2001, CRC/C/15/Add.154, paras. 24 and 25. 

547  Cf. Convention on the Rights of the Child, art. 20. See also, UNICEF, Implementation Handbook for the Convention 
on the Rights of the Child, Fully revised third edition, 2007, p. 282. 
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B.2 Purpose and suitability of residential care  

 

 

 

 

 

B.3 Need for residential care 

  

 

 
548  Cf. Convention on the Rights of the Child, art. 20. 

549  Cf. Guidelines for the Alternative Care of Children, attached to UN General Assembly Resolution 64/142 , February 
24, 2010, UN Doc. A/RES/64/142, para. 23. 

550  See, inter alia, Committee on the Rights of the Child, Report on the twenty-fifth session, Geneva November 14, 
2000, UN Doc. CRC/C/100, paras. 688.22 and 688.24, and Committee on the Rights of the Child, Consideration of 
reports submitted by States parties under article 44 of the Convention. Concluding observations: Costa Rica, August 3, 
2011, UN Doc. CRC/C/CRI/CO/4, para. 49c). Similarly, see also, Report of the Special Rapporteur on the sale of children, 
child prostitution and child pornography, Najat Maalla M'jid, Mission to Guatemala, January 21, 2013, UN Doc. 
A/HRC/22/54/Add.1, para. 117.d), and Guidelines for the Alternative Care of Children, attached to UN General Assembly 
Resolution 64/142 , February 24, 2010, UN Doc. A/RES/64/142, para. 122. 

551  See, inter alia, European Commission, General-Directorate for Employment, Social Affairs and Inclusion, Report of 
the Ad Hoc Expert Group on the Transition from Institutional to Community-based Care, September 2009, p. 9.  

552  Expert opinion of Magdalena Palau Fernández provided by affidavit on May 9, 2017 (evidence file, folio 7022). 

553  The Court understands institutional or residential care to be placement in an institution rather than with a family, 
irrespective of the size of the institution and the number of children it can hold. Thus, the terms “institutionalization,” 
“institutional care” or “residential care” will be used without this constituting an assessment of the way in which this type 
of care was provided. 
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The Committee is concerned that the institutionalization of children is used systematically. The 
Committee acknowledges that there has been a general agreement that the family 
environment provides the best possibilities for the harmonious development of the child, but 
between the family of origin and the placement in institution, options have to be found.  These 
options could include the traditional placement in the family or in the extended family, open 

centres, the placement for day or night, emergency placement, temporary stay solutions, etc. 
Many of these options already exist.559 

 
 

 

 
554  Cf. Guidelines for the Alternative Care of Children, attached to UN General Assembly Resolution 64/142 , February 
24, 2010,  UN Doc. A/RES/64/142, para. 5. 

555  Cf. Guidelines for the Alternative Care of Children, attached to UN General Assembly Resolution 64/142 , February 
24, 2010,  UN Doc. A/RES/64/142, paras. 6 and 7.  

556  Cf. Guidelines for the Alternative Care of Children, attached to UN General Assembly Resolution 64/142 , February 
24, 2010,  UN Doc. A/RES/64/142, para. 54.  

557  Cf. Convention on the Rights of the Child, art. 20.2. 

558  Cf. Committee on the Rights of the Child, General Comment No. 21 on children in street situations, June 21, 2017, 
UN Doc. CRC/C/GC/21, para. 45, and Committee on the Rights of the Child, General Comment No. 3: HIV/AIDS and the 
rights of the child, March 17, 2003, UN Doc. CRC/GC/2003/3, para. 35. 

559  Committee on the Rights of the Child, Report on the fortieth session, March 17, 2006, UN Doc. CRC/C/153, para. 
665. See also, Committee on the Rights of the Child, Report on the twenty-fifth session, Geneva, November 14,  2000, 
UN Doc. CRC/C/100, paras. 688.17 and 688.26.  

560  Guidelines for the Alternative Care of Children, attached to UN General Assembly Resolution 64/142 , February 24, 
2010,  UN Doc. A/RES/64/142, para. 21. See also, Committee on the Rights of the Child,  Consideration of reports 
submitted by States parties under article 44 of the Convention. Concluding observations: Latvia, June 28, 2006, 
CRC/C/15/Add.58, para. 33, and Committee on the Rights of the Child, Report on the fortieth session, March 17, 2006, 
UN Doc. CRC/C/153, paras. 660 and 667. 
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Siblings with existing bonds should in principle not be separated by placements in alternative 
care unless there is a clear risk of abuse or other justification in the best interests of the child. 

 
561  Guidelines for the Alternative Care of Children, attached to UN General Assembly Resolution 64/142 , February 24, 
2010,  UN Doc. A/RES/64/142, para. 57.  

562  Cf. Guidelines for the Alternative Care of Children, attached to UN General Assembly Resolution 64/142 , February 
24, 2010,  UN Doc. A/RES/64/142, para. 57. 

563  Cf. Guidelines for the Alternative Care of Children, attached to UN General Assembly Resolution 64/142 , February 
24, 2010,  UN Doc. A/RES/64/142, para. 64.  

564  Communication of the First Juvenile Trial Court of January 8, 1997, addressed to the Head of the Juvenile 
Department of the Attorney General’s Office (evidence file, folio 32).    

565  Cf. Communication of the First Juvenile Trial Court of January 27, 1997 (evidence file, folio 4384). 

566  Cf. Ruling of the First Juvenile Trial Court of August 6, 1997 (evidence file, folio 4304). 

567  Cf. Study prepared by the Niños de Guatemala social worker on February 3, 1997 (evidence file, folio 4382). 
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In any case, every effort should be made to enable siblings to maintain contact with each 
other, unless this is against their wishes or interests.568  

 

 

 

 

 

 

  
States Parties recognize the right of a child who has been placed by the competent authorities 
for the purposes of care, protection or treatment of his or her physical or mental health, to a 
periodic review of the treatment provided to the child and all other circumstances relevant to 
his or her placement.572 

 

 

 

 

 
568  Guidelines for the Alternative Care of Children, attached to UN General Assembly Resolution 64/142 , February 24, 
2010, UN Doc. A/RES/64/142, para. 17. 

569  Cf. Convention on the Rights of the Child, art. 3. 

570  Cf. Affidavit made by Flor de María Ramírez Escobar on May 8, 2017 (evidence file, folio 6814). 

571  Cf. ECHR, Case of Scozzari and Giunta v. Italy [GS], Nos. 39221/98 and 41963/98, Judgment of July 13, 2000, 
para. 169.  

572  Convention on the Rights of the Child, art. 25. See also, Committee on the Rights of the Childs,  Consideration of 
reports submitted by States parties under article 44 of the Convention. Concluding observations: Latvia, June 28, 2006, 
CRC/C/15/Add.58, para. 33. 

573  Cf. Guidelines for the Alternative Care of Children, attached to UN General Assembly Resolution 64/142 , February 
24, 2010, UN Doc. A/RES/64/142, para. 67.  
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 B.4 Duty to regulate, monitor and supervise 

 

 

 
States Parties shall ensure that the institutions, services and facilities responsible for the care 
or protection of children shall conform with the standards established by competent authorities, 
particularly in the areas of safety, health, in the number and suitability of their staff, as well as 
competent supervision.574 

 

 

 

 

 

 

 
574  Convention on the Rights of the Child, art. 3(3). In addition, article 19(1) of this Convention establishes that: 
“States Parties shall take all appropriate legislative, administrative, social and educational measures to protect the child 
from all forms of physical or mental violence, injury or abuse, neglect or negligent treatment, maltreatment or 
exploitation, including sexual abuse, while in the care of parent(s), legal guardian(s) or any other person who has the 
care of the child.” 

575  Cf. Committee on the Rights of the Child, General Comment No. 21 on children in street situations, June 21, 
20172017, UN Doc. CRC/C/GC/21, para. 45.  

576  Cf. Committee on the Rights of the Child, Report on the twenty-fifth session, Geneva, November 14, 2000, UN Doc. 
CRC/C/100, para. 688.22. See also, Committee on the Rights of the Child, General Comment No. 17 on the right of the 
child to rest, leisure, play, recreational activities, cultural life and the arts (art. 31), April 17, 2013, UN Doc. 
CRC/C/GC/17, para. 51. 

577  Guidelines for the Alternative Care of Children, attached to UN General Assembly Resolution 64/142 , February 24, 
2010,  UN Doc. A/RES/64/142, para. 105.  

578  Cf. Guidelines for the Alternative Care of Children, attached to UN General Assembly Resolution 64/142 , February 
24, 2010,  UN Doc. A/RES/64/142, para. 105. 
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 B.5 Conclusion 

 

 

 

 
579  Cf. Case of Ximenes Lopes v. Brazil. Judgment of July 4, 2006. Series C No. 149, para. 86, and Case of Gonzales 
Lluy et al. v. Ecuador, supra, para. 175. 

580  Specifically, article 12 establishes that: “the General Directorate for the Welfare of Children and the Family of the 
Social Welfare Secretariat shall have the mandate of executing the programs for the social welfare and protection of 
children, in collaboration with the jurisdictional organs, and everything relating to institutions and establishments for 
children in an irregular situation, as well as the custody, management and treatment of such children.” Children’s Code. 
Decree No. 78-79 of November 28, 1979, art. 12 (evidence file, folio 3444). 

581  Cf. Social Welfare Secretariat of the Presidency of the Republic and Movimiento Social por los Derechos de la Niñez 
y la Juventud, “Public policy and national plan of action in favor of children and adolescents 2004-2015, December 2003 
(evidence file, folio 417). 
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VIII-4 

RIGHT TO A NAME582 OF OSMÍN TOBAR RAMÍREZ IN RELATION TO THE OBLIGATION TO 

RESPECT AND TO ENSURE RIGHTS  

 

 Arguments of the parties and of the Commission 

 

 

 

 Considerations of the Court 

 

 

 
582  Article 18 of the Convention establishes that: “Every person has the right to a given name and to the surnames of his 
parents or that of one of them. The law shall regulate the manner in which this right shall be ensured for all, by the use of 
assumed names if necessary.” 

583  Cf. Case of Gelman v. Uruguay, supra, para. 122, and Advisory Opinion OC-24/17, supra, para. 90. 

584  Cf. Case of Gelman v. Uruguay, supra, para. 122, and Case of Contreras et al. v. El Salvador. Merits, reparations 
and costs. Judgment of August 31, 2011. Series C No. 232, para. 112. Similarly, article 8 of the Convention on the 
Rights of the Child includes “nationality, name and family relations” within the right of the child to preserve his or her 
identity. 

585 Cf. Case of Gelman v. Uruguay, supra, para. 122, and Advisory Opinion OC-24/17, supra, para. 90. 

586  Cf. Case of Rochac Hernández et al. v. El Salvador, supra, para. 116, and Advisory Opinion OC-24/17, supra, para. 
91. 

587  Cf. Advisory Opinion OC-24/17, supra, para. 90. 
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588  Cf. Advisory Opinion OC-24/17, supra, para. 90, citing OAS, Inter-American Juridical Committee, Opinion “on the 
scope of the right to identity,” resolution CJI/doc. 276/07 rev. 1, of August 10, 2007, para. 11. 

589  Cf. Case of Contreras et al. v. El Salvador, supra, para. 113, Advisory Opinion OC-24/17, supra, para. 91. 

590 Cf. Case of the Yean and Bosico Girls v. Dominican Republic. Preliminary objections, merits, reparations and costs. 
Judgment of September 8, 2005. Series C No. 130, para. 182, and Advisory Opinion OC-24/17, supra, para. 106. 

591  Cf. Advisory Opinion OC-24/17, supra, para. 106. 

592  Cf. Advisory Opinion OC-24/17, supra, para. 106. 

593 Cf. Case of the Yean and Bosico Girls v. Dominican Republic, supra, para. 184, and Case of the Las Dos Erres 
Massacre v. Guatemala. Preliminary objection, merits, reparations and costs. Judgment of November 24, 2009. Series C 
No. 211, para. 192. 

594  During the public hearing, Osmín Tobar Ramírez stated that when he moved to the United States with his adoptive 
family, he suffered “a cultural shock; I was removed from my culture, whether this was rich or poor; I never felt that I 
fit into that society, […] due to the color of my skin. In the United States, children, […] if one does not look like them, 
then one is not accepted; there was a great deal of bullying owing to how I was and how I had been born.” Statement 
made by Osmín Tobar Ramírez during the public hearing held before this Court. 
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VIII-5 

RIGHT TO PERSONAL INTEGRITY595 IN RELATION TO THE OBLIGATION TO RESPECT AND 

TO ENSURE RIGHTS  

 

A. Arguments of the parties and of the Commission 

 

 

 

B. Considerations of the Court 

 

 

 

 

 
595  The relevant part of Article 5 of the Convention establishes that: “1. Every person has the right to have his physical, 
mental, and moral integrity respected. 2. No one shall be subjected to torture or to cruel, inhuman, or degrading punishment 
or treatment.  All persons deprived of their liberty shall be treated with respect for the inherent dignity of the human person.” 

596  Cf. Case of Contreras et al. v. El Salvador, supra, para. 100. 

597   Affidavit made by Flor de María Ramírez Escobar on May 8, 2017 (evidence file, folio 6815). 

598    Affidavit made by Flor de María Ramírez Escobar on May 8, 2017 (evidence file, folio 6817). 
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599   Psychosocial appraisal of Flor de María Ramírez Escobar, provided by affidavit by María Renee González Rodríguez 
on May 4, 2017 (evidence file, folio 7049). 

600   Psychosocial appraisal of Flor de María Ramírez Escobar, provided by affidavit by María Renee González Rodríguez 
on May 4, 2017 (evidence file, folio 7049). 

601   Statement made by Gustavo Tobar Fajardo during the public hearing held before this Court. 

602   Cf. Statement made by Gustavo Tobar Fajardo during the public hearing held before this Court. 

603   Psychological assessment of Gustavo Tobar Fajardo provided by affidavit by Zoila Esperanza Ajuchan Chis on May 
9, 2017 (evidence file, folio 7086). 

604   Cf. Psychological assessment of Gustavo Tobar Fajardo provided by affidavit by Zoila Esperanza Ajuchan Chis on 
May 9, 2017 (evidence file, folio 7086). 

605   Statement made by Osmín Tobar Ramírez during the public hearing held before this Court. 

606   Statement made by Osmín Tobar Ramírez during the public hearing held before this Court. 

607   Statement made by Osmín Tobar Ramírez during the public hearing held before this Court. 

608   Statement made by Osmín Tobar Ramírez during the public hearing held before this Court. 

609   Cf. Psychological assessment of Osmín Tobar Ramírez provided by affidavit Karla Renee Lemus Barrios on May 8, 
2017 (evidence file, folio 7058). 
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IX 

REPARATIONS 

(Application of Article 63(1) of the American Convention) 

 

 

 

 

 

 
610   Psychological assessment of Osmín Tobar Ramírez provided by affidavit Karla Renee Lemus Barrios on May 8, 2017 
(evidence file, folio 7059). 

611     Article 63(1) of the American Convention establishes that: “[i]f the Court finds that there has been a violation of a 
right or freedom protected by this Convention, the Court shall rule that the injured party be ensured the enjoyment of his 
right or freedom that was violated.  It shall also rule, if appropriate, that the consequences of the measure or situation that 
constituted the breach of such right or freedom be remedied and that fair compensation be paid to the injured party.” 

612  Cf. Case of Velásquez Rodríguez v. Honduras. Reparations and costs. Judgment of July 21, 1989. Series C No. 7, 
para. 26, and Case of the Xucuru Indigenous People and its members v. Brazil. Preliminary objections, merits, 
reparations and costs. Judgment of February 5, 2018. Series C No. 346. para. 183. 

613  Cf. Case of Velásquez Rodríguez v. Honduras. Reparations and costs, supra, para. 26, and Case of the Xucuru 
Indigenous People and its members  v. Brazil, supra, para. 183. 

614  Cf. Case of the Las Dos Erres Massacre v. Guatemala, supra, para. 226, and Case the Dismissed Workers of 
PetroPeru et al. v. Peru, supra, para. 195. 

615  Cf. Case of Ticona Estrada et al. v. Bolivia, supra, para. 110, and Case of the Xucuru Indigenous People and its 
members  v. Brazil, supra, para. 184. 
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A. Injured party 

 

 

 

B. Measures of restitution 

B.1 Re-establishment of the family ties of the Ramírez family 

 

 

 

 

 

 

 
616     Cf. Case of Andrade Salmón v. Bolivia, supra, para. 189, and Case of the Xucuru Indigenous People and its 
members  v. Brazil, supra, para. 185. 

617  Cf. Case of Neira Alegría et al. v. Peru. Reparations and costs. Judgment of September 19, 1996. Series C No. 29, 
para. 56, and Case of the Xucuru Indigenous People and its members  v. Brazil, supra, para. 197. 
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B.1.a Re-establishment of the family ties between Flor de María Ramírez Escobar, 

Gustavo Tobar Fajardo and their son, Osmín Tobar Ramírez 

 

 

 

 

B.1.b Reconnection of Flor de María Ramírez Escobar and Osmín Tobar Ramírez with 

J.R.  

 

 

 
618  Cf. Case of Fornerón and daughter v. Argentina, supra, para. 157. 

619  Cf. Case of the 19 Traders v. Colombia. Merits, reparations and costs. Judgment of July 5, 2004. Series C No. 109, 
para. 278, and Case of Vereda La Esperanza v. Colombia, supra, para. 279. 
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B.2 Measures to amend the birth certificate of Osmín Tobar Ramírez and restore 

the legal family relationship 

 

 

 



- 120 - 
 

 

 

 

 

 

 

 

 

C. Obligation to investigate the facts of this case 

 

 

 

 

 
620  Cf. Case of Contreras et al. v. El Salvador, supra, para. 196. 
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D. Measures of satisfaction and guarantees of non-repetition 

 

D.1 Organization of a public act to acknowledge international responsibility 

 

 

 

 

 

 

 
621  Cf., inter alia, Case of the Las Dos Erres Massacre v. Guatemala, supra, para. 233(d); Case of Fornerón and 
daughter v. Argentina, supra, para. 172, and Case of Pacheco León et al. v. Honduras, supra, para. 196. 
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D.2 Preparation of an audiovisual documentary  

 

 

 

 

 

 

 

D.3 Publication of the judgment 

 

 

 
622  Cf. Case of Cantoral Benavides v. Peru. Reparations and costs. Judgment of December 3, 2001. Series C No. 88, 
para. 81, and Case of Vereda La Esperanza v. Colombia, supra, para. 284. 

623  Cf., inter alia, Case of Cantoral Benavides v. Peru. Reparations and costs, supra, para. 79; Case of Mémoli v. 
Argentina. Preliminary objections, merits, reparations and costs. Judgment of August 22, 2013. Series C No. 265, para. 
207; Case of Andrade Salmón v. Bolivia, supra, para. 197; Case of Favela Nova Brasília v. Brazil. Preliminary objections, 
merits, reparations and costs. Judgment of February 15, 2017. Series C No. 333, para. 300, and Case of the Xucuru 
Indigenous People and its members  v. Brazil, supra, para. 199. 
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D.4 Reinforcement of the supervision and control of the institutionalization of 

children  
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E. Other measures requested 
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F. Compensation 

 

F.1 Pecuniary damage  
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F.2 Non-pecuniary damage  

 

 

 

 

 

 

 

 

 

 
624  Case of Bámaca Velásquez v. Guatemala. Reparations and costs. Judgment of February 22, 2002. Series C No. 91, 
para. 43, and Case of the Xucuru Indigenous People and its members  v. Brazil, supra, para. 208. 

625  Cf. Case of El Amparo v. Venezuela. Reparations and costs. Judgment of September 14, 1996. Series C No. 28, 
para. 35, and Case of the Xucuru Indigenous People and its members  v. Brazil, supra, para. 197. 

626  Case of the “Street Children” (Villagrán Morales et al.) v. Guatemala. Reparations and costs. Judgment of May 26, 
2001. Series C No. 77, para. 84, and Case of Tenorio Roca et al. v. Peru, supra, para. 334. 
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G. Costs and expenses  

 

 

 

 

 

 

 

 
627  In their pleadings and motions brief, they asked for payment to CEJIL of the sum of US$3,395.09 for travel 
expenses, and US$31,661.85 for salaries, for total expenses of US$35,056.94, to be reimbursed directly to CEJIL. In 
their final arguments, they updated this sum to US$47,117.05 due to the expenses of the proceedings before the Court 
following the presentation of the pleadings and motions brief. Following this, when forwarding the annexes to their final 
written arguments, they indicated that they “renounce[d] the reimbursement of [certain] sums corresponding to the 
forwarding of [two] expert opinions, and the fees of [one lawyer].” Consequently, they indicated that the total amount of 
costs and expenses incurred during the whole proceedings was US$43,479.75. 

628  Cf. Case of Velásquez Rodríguez v. Honduras. Reparations and costs, supra, para. 42, and Case of the Xucuru 
Indigenous People and its members  v. Brazil, supra, para. 214. 

629  Cf. Case of Garrido and Baigorria v. Argentina. Reparations and costs. Judgment of August 27, 1998. Series C No. 
39, para. 82, and Case of the Xucuru Indigenous People and its members  v. Brazil, supra, para. 214. 

630  Cf. Case of Garrido and Baigorria v. Argentina. Reparations and costs, supra, para. 82, and Case the Dismissed 
Workers of PetroPeru et al. v. Peru, supra, para. 243. 

631  Cf. Case of Chaparro Álvarez and Lapo Íñiguez v. Ecuador, supra, para. 277, and Case of the Xucuru Indigenous 
People and its members  v. Brazil, supra, para. 215. 
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H. Reimbursement of expenses to the Victims’ Legal Assistance Fund 

 

 

 

 

 

 

 

I. Method of compliance with the payments ordered 

 

 
632  Cf. Case of Ibsen Cárdenas and Ibsen Peña v. Bolivia. Merits, reparations and costs. Judgment of September 1, 
2010. Series C No. 217, para. 291, and Case of Pacheco León et al. v. Honduras, supra, para. 224. 
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X 

OPERATIVE PARAGRAPHS 

 

 
 

THE COURT  
 

DECIDES,  
 

Unanimously,  

 

1. To admit the partial acknowledgement of international responsibility made by the State, 

pursuant to paragraphs 27 to 37 of this judgment. 

 

DECLARES, 
 

Unanimously that: 

2. The State is responsible for the violation of the prohibition of arbitrary interference in 

family life, judicial guarantees, and the right to protection of the family recognized in Articles 

8(1), 11(2) and 17(1) of the Convention, in relation to Articles 1(1) and 2 of this instrument, to 

the detriment of Flor de María Ramírez Escobar, Gustavo Tobar Fajardo and Osmín Tobar 

Ramírez, as well as in relation to Article 19 of this instrument to the detriment of the latter, 

pursuant to paragraphs 161 to 196 and 201 to 243 of this judgment. 

 

3. The State is responsible for the violation of the right to judicial protection recognized in 

Article 25(1) of the American Convention, in relation to Articles 1(1), 11(2) and 17(1) thereof, 

to the detriment of Flor de María Ramírez Escobar, Gustavo Tobar Fajardo and Osmín Tobar 

Ramírez, as well as in relation to Article 19 of this instrument to the detriment of the latter, 

pursuant to paragraphs 248 to 256 of this judgment.  
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4. The State is responsible for the violation of the judicial guarantee of a reasonable time 

recognized in Article 8(1) of the Convention, in relation to Articles 1(1), 11(2) and 17(1) of this 

instrument, to the detriment of Flor de María Ramírez Escobar, Gustavo Tobar Fajardo and 

Osmín Tobar Ramírez, as well as in relation to Article 19 of this instrument to the detriment of 

the latter, pursuant to paragraphs 257 to 263 of this judgment.  

 

5. The State is responsible for the violation of the prohibition of discrimination in relation to 

the obligation to respect and ensure the rights to family life and to the protection of the family 

recognized in Articles 11(2) and 17(1) of the Convention, in relation to Article 1(1) of this 

instrument, to the detriment of Flor de María Ramírez Escobar, Gustavo Tobar Fajardo and 

Osmín Tobar Ramírez, as well as in relation to Article 19 of this instrument to the detriment of 

the latter, pursuant to paragraphs 266 to 304 of this judgment. 

 

6. The State is responsible for the failure to investigate the irregularities committed in the 

proceedings that separated the Ramírez family and the subsequent intercountry adoptions in 

violation of the right of access to justice derived from a joint interpretation of Articles 8 and 25 

of the American Convention, in relation to Article 1(1) of this instrument, to the detriment of 

Flor de María Ramírez Escobar, Gustavo Tobar Fajardo and Osmín Tobar Ramírez, pursuant to 

paragraphs 318 to 322 of this judgment.  

 

7. The State is responsible for the violation of the right to personal liberty recognized in 

Article 7(1) of the Convention, in relation to Articles 11(2), 17(1), 19, 1(1) and 2 of this 

instrument, to the detriment of Osmín Tobar Ramírez, pursuant to paragraphs 326 to 357 of this 

judgment. 

 

8. The State is responsible for the violation of the right to identity and the right to a name 

recognized in Article 18 of the Convention, in relation to Article 1(1) and 19 of this instrument, 

to the detriment of Osmín Tobar Ramírez, pursuant to paragraphs 359 to 362 of this judgment. 

 

9. The State is responsible for the violation of the right to personal integrity recognized in 

Article 5 of the American Convention, in relation to Article 1(1) thereof, to the detriment of Flor 

de María Ramírez Escobar, Gustavo Tobar Fajardo and Osmín Tobar Ramírez, as well as in 

relation to Article 19 of the Convention to the detriment of the latter, pursuant to paragraphs 

365 to 369 of this judgment. 

 

AND ESTABLISHES, 
 

Unanimously that: 

 

10. This judgment constitutes, per se, a form of reparation.  

 

11. The State shall adopt all the necessary and appropriate measures to facilitate and 

contribute to the re-establishment of family ties between Osmín Tobar Ramírez and his parents, 

including providing the psychological and psychiatric treatment and therapeutic support that the 

victims require, as well as grants for English and Spanish lessons, and must make a serious and 

multidisciplinary effort, ex officio, to initiate, encourage and, if applicable, continue the 

reconnection between Flor de María Ramírez Escobar and Osmín Tobar Ramírez with J.R., 

pursuant to paragraphs 379 to 385 of this judgment.  

 

12. The State shall adopt, ex officio, all appropriate and necessary measures to amend the 
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birth certificate of Osmín Tobar Ramírez to restore his legal family ties and other rights that 

arose at the time of his birth, as well as his first and last name and other personal data, 

pursuant to paragraphs 388 to 390 of this judgment.  

 

13. The State shall open and conduct effectively the corresponding disciplinary administrative 

and criminal investigations into the facts of this case and determine and punish those 

responsible, as appropriate, as established in paragraphs 394 and 395 of this judgment. 

 

14. The State shall hold a public act to acknowledge international responsibility as 

established in paragraph 398 of this judgment.  

 

15. The State shall make a documentary on the facts of this case, the context in which they 

occurred, and the violations found in the judgment, pursuant to paragraph 401 of this 

judgment.  

 

16. The State shall make the publications indicated in paragraph 402 of the judgment, as 

established in that paragraph and paragraphs 403 and 404 of this judgment.  

 

17. The State shall take the necessary measures to create and implement an effective 

national program to guarantee the satisfactory supervision, monitoring and control of the 

institutionalization of children, taking into account the criteria established in paragraph 408 of 

this judgment. 

 

18. The State shall pay the amounts established in paragraphs 416, 420 and 426 of this 

judgment, as compensation for pecuniary and non-pecuniary damage and to reimburse costs 

and expenses, pursuant to the said paragraphs and paragraphs 430 to 435 of this judgment. 

 

19. The State shall reimburse the Victims’ Legal Assistance Fund of the Inter-American Court 

of Human Rights the sum disbursed during the processing of this case, pursuant to paragraphs 

427 to 429 and 435 of this judgment. 

 

20. The State shall provide the Court with a report, within one year of notification of this 

judgment, on the measures adopted to comply with it. 

 

21. The Court will monitor full compliance with this judgment, in exercise of its authority and 

in fulfilment of its duties under the American Convention on Human Rights, and will consider 

this case closed when the State has complied fully with its provisions.  
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So ordered, 
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