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i, INTRODUCTION

1. The Inter-American Commission (herginatter “1the Caommission” or “the IACHR”) presemts
before thu Inter-Amaorican Court for Human Rights {heroinafter “the Inter-Amorlcan Court™ or “the
Court”) an applisation in case 12.668, Leopoldo Ldper Mendoza, against the State of Venozuela
{herginalter the "State ol Venezueln”, "Venezuala”, or “tho State”) Tor its internationat responsibifity in
disquatitying Me. Loper Mondoza (herainafter “the vieum™ or "Mr. Lapez Mendoza”) from holding public
office through an administrative gotion in breach of the Convention's standards, in prohibiling his
partiipation in the 2008 regional elections, in failing to ensure his right to o fair trial and judicial
protection, ond in falling to provide appropriste redress,

7. The Commisslon raquests that the Court adjudge rhe international obligalion of Venaruels
{or tailing to comply with ity international abligations by ils violstion of Articles 23, 8.1 and 25 of 1ha
Amorican Convention on Human Rights {(hereinafter "the American Convention” or "the Convention”),
in conjunction withy Articles 1.7 and 2 of that instrument, agoinst Leopoldo Lépez Mandorza.

3. The present case has been processed in ascordance with the Amasrican Convention and is
submitted 10 the Court pursuant te Articles 34 of the Rules of Procedure of the Inter-American Court ot
Human Rights (hereinafter "the Rules of Coun”). Alfixed to this application as an appendix is a copy of
the Reporl on the Ments No, 92/09, prepared pursuant to Arlicle BO of the Convention.

4. Thoe raferrpl of the case to the Court addresses the requirement for justice and redress in
connection with Mr, Lopez” administrative disqualification from holding pelitical oftice in bresch of
itarnationgl standords, The Commission betigves it is important 10 note that since rostricling slectoral
angd potitical rights s an oxizemely serious matter, such restrictions must be subjected 1o close
sgrutiny, The Commission alse notes the importance ot the transparent exerclse of pablic functions in
strengthoning democrocy snd the informed participation of individuals in its construction,

1. PURPOSE OF THE APPLICATION

5. The purpose of the present application is 10 petition the Count to adjudge and declare that
Venezualn is responsible Tor the viclation of tha right to participate in governmont {Arlicle 23) and of
the rght to judicial guaraniess and judicial prowetion {Anicles 8.1 ond 25}, together with the
abligations 1o respect and ensure and te duty W adopt provisions of domestic taw estoblished in the
Amgrican Canvention {(Article 1.7 and 2, respectively), by having imposed a disqualification from
helding pubtic office on Mr, Leopoido Léper Mendoza, by administrative maeans, in violation of the
standards ol the Convention.

6. As a consequonce, the Commission is asking the Coort to order the State:

» tp adopt the measures necessary to restere the right to participate in governmenl of Mr,
Leopolde Lopez Maendoza,

10 bring its domestic lggal order into line with Article 23 of the Amorican Convention, in
particular by ameoding Article 105 of tho Organic Law on the Office of the Comptroller General
and rhe Natipnp! Fiscal Oversight System so that it not include disgualification from Deing
nominated o run for elective office among its accessory sanctions imposcd sdministratively.

VIACHR, Merite Report No. 92/09, Loopoldo Lopez Mendesn, August 9, 2009, Appendix 2,
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« 1o stengthen guorantees of due process in the administrative procesdings of 1he Otfice of the
Comptroller Genaral of the Republic in line wilh the standards set in Articie 8 of the Americon
Convention,

s io roimburse the legal costs and expenses incurred by the victim in pursuing his cose before the
dormestic courts and those arising from its processing by the inter-Amaerican system.

1. REPRESENTATION

7. In aceordance with the provisions of Articles 23 and 34 of the smended Rules of Cour, the
Commission bas appointed Cormmissionsr Paclo Sérgio Pinheiro and Bxecutive Secretary Santiago A,
Canton 10 sorve as its delegates in this case, Assistanl Executive Secretary Elizabeth Abi-Merahed nnd
attorney Karla L Quintara Osuna have been appointed 1o servo as legal advisers,

v, JURISDICTION OF THE COURT

8. Under Article 62.3 of the Americon Convertion, the inter-American Court is competent 1o
hear all casgs swbmitted o it regarding interprotation and application of 1he provisions of this
Gonventian, provided that the stales parties to the case recognize or have recognized its jurisdiction,

9. The Court has jurisdiction to 1ake up the present case. The Venezuelan State ratified the
American Convention on August 8, 1877, and accepted the Court's binding jurisdiction on June 24,
1981.

V., PROCESSING BY THE COMMISSION

10. On March 4, 2008, the Commission received the inital petition, which was registered as
Nao, 275-08.

11, On April 16, 2008, the Commission forwarded the relovant parts of the petition 1o the
State and, in scecordance with its Rules of Procodure, asked it 1w submit itg response within the
folowing two months,

12, 0n July 25, 2008, the Commission issued the Report No, §7/08 and found the instant case
admissible with respect to Articles 8, 23, and 25, in connection with the obligetions established in
Artictes 1.1 and 2 of the American Convention.” On Aprll 18, 2008, the IACHR notified the partics of
the adoption of that roport, granted two months for them to submit observations on the merits, and
made itself availabie 10 the perties o exploro the pessibility of reaching a Trendly s$ettlement
agreement, On August 6, 2008, 1the IACHR received a communicalion from the State by which it
regquested the datgs Tor submitting the snnexes 10 the original petition. Tha IACHR forwarded s
response Gn Augusy 18, 2008,

13.0n August 18, 2008, the Commission received a briet of observations from the State
pursuamt (o Article 38.1 of its Rules of Procedure. which was transmifted to the patitionegr on August
20, 2008, On August 19, 2008, tho Commission received the petitioner's observatons. On August 20,
2008, the Commission torwarded 1o the State the pertinent parts of the report submitted by the
petiionor, giving it a term of two months 1o present additionsl observations, in keeping with Article
38.1 of its Rutes of Procedure. On August 27, 2008, the potitioner gent the Commission supplemeantal
information, which was sent 10 tho State on Aggust 206, 2008, which was given ong month for

PIACHR, Repart No. 8708 (Adminslbility), Cane 11,668, Leopoldy Lapezr Mendaza, July 26, 2008, Appendix 1.
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submiting its observotions, On Seplember 24, 2008, the Stale forwardad o briel containing additional
obgervations on the merits.

14.0n February 24, 2009, the IACHR informed the porlies that it decided 1o convens a public
haaring on the merils of the case. The hearing 100k place on March 24, 2009, during its 134™ pariod
of seasions.

15.0n August 8, 2009, the Commission adopted Report on the Merite No. 92/09, in which it

“concluded that:

Venervela is responsibie tor the violution of the right 1o participate in government (Article 23); the right 1o
judicisl guaranees and judicial protection [Anicles 8(1) and 25}, togather with the obligations to raspect
and ensure and the duly to adoept provisions of domestic law establizhed in the Amarican Qonvention
{Article 1{1} and 2, raspectively), on having imposad a disgualification fram holding public office on Mr.
Leppolde LOpe: Mendoza, by adminisirative means, in violalion of the standards of the Convantion.

16.In that report, the Commiskion recammendod that the Stote:

e adops the moeatuwres necessary to restore the right o partcipste in governmant et Mr. Leepoldo Laper
Mendara,

»  bring its demastic logal order into line with Armicle 23 of tha Amedean Convontion, in particular by
amanding Article 108 of the Orgaric Law on the Qffice of the Comprrollgr General and the Nationa) Fiseal
Ovarsight Sygtem so that it not include disqualification from boing nominated 1w run for alective offlice
amnng 116 dteessory sanclions mposed admimdstratively.

s swengthen guarantoas of dug process in the administeative praceedings of e Ottice of the Comptroliar
Gunoral of the Republic 0 lne with the standards sot o Articie 8 of the American Convention,

17. On September 14, 2008, the Commission conveyed the Report on the Merits (o the Stowe
and gave it a period of Lwo months in which 1o implement the afpresaid recommendeations. Similady, in
complionce with the terms of Artigle 43(3) of i1s Rules of Procedure, the Commission notilied the
victim's represantatives that g report had been adopted and conveyed (o the State. 1t also asked them
1o indicate their position regarding thae referral of the casg 10 the Inter-Amaericen Courl.

18, 0n Jung 30, 2009, the representalives submitted a note in which, ircer oy, they stated
thair wish tor the case 1o bhe submitted 1o the Inter-American Court. In addition, thay said that in their
opirion, there was no other way to socure justice, given the serious violution ol political rights and
affront to demuocragy that the political disqualitications imposed on Mr. Lopez Mendoza reprogonled.

19. On November 13, 2009, the State fodged a submission containdng commaents on the maerils
report in which it stated that “the Commission erroneously concluded that the Venezuclon Slate has
incurredd in intarmnationol responsibility ™ and consequently ssked the Commiusion 1o:

review the premises, conclusions, angl recommendations of Report 82/09 .1 since I8 content

deviateg from the objsciive reality of the facts, viclawes the sovargignty of the Veneruelon State, and

harms its domestic isgal System,

It giso stated that:

Thin gubinission does net imply, nor should it be taken ag meaning, the Venezuglan Siate’s waiver of
itg right 1o refor this case for consideration by the Inler-Amaerican Court of Human Rights,

20, 0n December 11, 2009, the Commission decided to submit thiy case 1o the junsdiction of
e Intar-American Court, in accordance with thae provisions of Arucles 51,1 of the Convention and 44
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of its Rules of Procedure, considering that the State had not complied with the established provisions
by lailing Yo report on the measures adopied to implameant the recommendations contained in the
Report on the Mearfis,

Vi CONSIDERATIONS OF FACT

1. The Office of Comprroller Genersl of the Republic is »sn organ with constitutional rank
which, as ot the eniry into force of the 1999 Constitution of the Bolivarian Republic of Vengzuela,
bocama part of the Cltizen's Branch (Poder Ciudadane), This branch of government, which is vested in

the Republican Moral Council, is made up of the Office of the Human Rights Ombudsmen, the Public
Minisiry, and the Office of the Comptrolier General ot the Republic, Following the provisions of Article
274 of the Constitution,® this new branch of government has, among other powers, 1o prevent,
investgate, and sanction acls that represent attacks on public ethics and adminigstrative meorality, and
1o ensure the sound managemont of and fegality in the use of goverament property.

22, According 10 Article 287 of the Congtitution of the Bolivarian Republic of Vengzuela,” the
Ottise of the Comptroller Genersl of 1the Republic s entrusted with 7.1 the control, vigilance, and
overslghl of the revenuss, expenditures, public goods and noliona! goods, os well as the operalions
coneerning the same {09 enjoys functional, administrative, and organizational autonomy: and its
action is aimad at porforming lunctions of inspection of the agencies and entites subject 1o its control.
For the purpesces of carrying out the atiributions assigned by the Constitution o the Office of the
Compirpllor General, the National /\ﬁscmi:ly approved tha Organic Law,” which regulatcs &l martters
relating (o 78 orgenization gnd functioning® and its power 10 impose sanctions,”

* Constitytion of the Bolivaran Republic o Venezuats, Pullished inohe Gaaore Oficiel of Thaesday, Decambier 20,
18999, Neo, 36,800, Artcle 274 satabhshes: "Article 274, The orgens wider the Citizens Branch, in kpaping with this
Constitation ond the lw, prevens, investigate, ond sancton acts tal constitute an stiock on public cihicy and adminisirative
morality) sen o e sound management ang keafity 1 e use of goverement prapaeny, cormplionee with and applicotion of the
prnaiple ot legality v overy adminiatrative sctivity of the S1ate, and alse promole education As & process \hut creates Gitjizenahin,
a5 woll an salidarily, liherty, democrocy, socinl rosponsibilivy, and wark,” Annex 1,

4 Conslitetion of e Boliverian Hapublic ol Venezueln, Publivhed in e Gacete Ofciad, Thorsday, Diascumber 30, 1989,

Mo, 38 860, Articles 287 angg 289 provide: "Chapter IV On the Citizen’s Branch Feerth Section: Qo the Qffice of the Conplrallor

Ganeval of the Republic, Acaele 287, The Offive af the Comptroller Generpl of the Rupublic s the argon thal exergises sontrol,
supvoillanes, and oversight of the wovenues, expanditures, public goods sed nationgl goody, as well ag tha aparstions iated 1w
Wt B .njuy» tanctionul, admiriatrative, and organizatianal autonomy, and onents e action 1o the fungtions ol inspagtion of
the agragios and anlites sulject 1o da control, ., Anicle 2B2. The following arg powers of the Gffice of the Comptraliey Generasd
ol the Fopubiie; To exergise Sontrol, ¢ u:vm!innm.a. nied ovarsight of tha revenoes, expendilures, and pablie goods, 05 wall o3 the
aperélions relatad to thom, withowl projudice 1o tha powers attdbured 10 other organs in the csse ol the grales and
mygmicipalitios, in keeping with the faw, To control he publie disbt, without prejudloy 10 the powars attriltod (o other organs in
Why cose of tho stolon and municipalities, 0 kesping with the law. To ngpeel s overseu the orgens, antitieg, and furighica!
posons of the public seotor subjest tn ity conirol; w perfarnr mapectons, arder e gpening of invegligations o ireqguladitos
Quuins? goveInmet proporty? ad 0 issun the mMoeasures, impase tho objseijons, ansd opply the administrative gonutions: that are
i wetfer by faw, To urge th Prosscinor or the Atlarney Gonoead of the Bepublic o being tha judiciad aetions that lie lor infraetions
snel alfunsges committerd agumnst public resorGes and of which bo or she comas T loart in 1he porflormance ol bis or her powars,
To axorgize contud gver tho managemaent and pvaluate the implemaeniation and regull of be degdsions snd public pofivies of the
argany, entitss, and jundical persens of the public sooror subjeet o s control, relatad 10 thelr rovenues, axpanditures, ond
assuls, Al othars 1hat moy be csloblishod by this Constitetion and the law.” Annex 1.

*The Qrgunic Law on the Olice of the Compiroller General of 1he Nepublic and thes National Fiseal Qvarsight Syrrem,
publizhed In the officisl guzette Gacela Oficiol de la Roepublica Bolivariany i Venceuela No, 37,347, Deeamber 17, 2007, Annex
1.

BTl Organie Law on the Gilice of 1he Compnrotler Ganerad of the Repubiic amd the Nptonat Fiacal Qvorsight Systam,
pubtished in the officiy gazette Gataer Oficial o fa Papoblice Rolivariang do Yenerueia No. 37,247, December 37, 2007, Sae
Artiele 93, suprs pors. A3, Artigle 94 provides: "Chapyer HE On Sancuon-imipogsing Fowers, Artiein 94, The tollowing shall be
gangstionsd, inopeeordince with the serdgusnoss of the brosch and the extur of the demages coused, with o fing o7 one hundeed
{100} o gne thavsand (1,000 1ax unity, which shall be Iinposed by 1he avenight organs provided tor in this Law, within (hu
seope of helr authority: 1, thoese who hinder or impede tho parfermuones of their functions by the liscal aversight organg; 2.
those who repeatedly make miglakes or gmissiong in the procexssing of the malters that they must submit vo the consideralion of
the tises! oversinht organs; &, Lthose who withoul justitiod metlive Tl te appoar when calieed on 10 do 8o by the tiscal avirsight

&)
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23, The Commission observes thal there is no dispute botween the parios as regards the fact
thar Mr, Lopez Muandoza was digqualitied from holding public oflice by sn administrative proceeding.
Nor is there any dispute with respect to the remedies pursued In the domestic jurisdiction, The
Commission takes note that both the potitioner and the State submitred as annexes to their briefs the
wdgments, administrative decisions, and other official documonts.

240 According to the evidence produced by the parties Mr, Leopeldo Lépez Mondoza was
elected by popular vote on August 4, 2000, as mavor of the municipality of Chacao, state of Miranda,
and reelected to the ssme position on Qctober 31, 2004, Tor a four-yesr term. Lépez Mendoza
remained in that position until November 2008, when hae aspired to run {or mayor of Cargens in the
regpective elections.?

25. From the ovidence (L appears that in 2004 1wo administrative procedures were initlated for
the determination of Labilites of Lopez Mendoza, amohg others, in keeping with Article 96 of the
Organic Law.® It further appoars thst as @ resull of these two investigations, In 2004 the Gffice of the
Comptrotler General, an administrative ontily entrusted with keeping tabs on flseal management,
impozed two administrative sanctions on Mr. Leopoldo Loper Mendoro that disquatify him from holding
new public positions for three and six years, respectively.

organg; 4. thuge who, being oliligaied 1o sand the lseal oversight orgune rgponis, beaks, and documents do nol Jo 50 0 a
timety basiz; 5, those who, baing obligaled 10 do sa, do not send or praduce, within he sstablishoed tma teaime, e mports,
beoks, aod documents thal The Hscal overgighl organs requirg ol thersy 6. thast who dagignate thn incipals of the lacal
avarsight grgans in tho entitiog and agencies indicated in paragraphs 1 e 11 of Article 9 of this Law wihou! ranard Tor the
prenvisions thet regulsle this dros” Apnex 1,

! Tho Organie Luw on the Oflice af the Comptrolier Ganera) o the Republic ond the Notiend Fiseal Dvorsioght System,
publizhmd in the official guaette Goveta Oficial ofe (o Ropubiica Rofivarnna de Venezuela Na, 37,347, December 17, 3001, Article
105 estoblishas “The Unding of administrative lnbifity, in kaeping with tha provisions ol Articies 81 Jnd 32 of (his Low, shall ba
sanctionad hy thoe line provided tarin Arlicle 94, based o0 the serigusness of the broeach ord the smownt of damugus caused, It
will b up 1o the Campirelice General 0f the Repubiic extiushvely and 1o U exelugion of all ashers, without gny othar procadons,
o agren, 1N keeping with the extent of e wronglul ot somoulted, the suspension of the exercise of the position without salury
for a perigd ant greator thas twenty-four {24} montha o the ramovad of the person found able, the greculion of which wilf e
up 1o the highastlovael agthorty; and impone, anending 10 ths serigusnesys of She wragudarity  commined, s or her
dincprdificition brem hoiding pubilic aflice for o maximum of Jifteon [15) yeers, in which cage the retovant ieformation should be
toreurdod 1 the ollice respensible far human sesourens managsment of the entity oc ageney in which the fagts osnyrred o thut
it ight ke the pertrant steps, in those cases in which the administrative Gability af the highoxtdavel suthordry 8 diaclpeed, (he
sanetion will b eoowied by thi argen I chorge nf RIS or hor dosignestian, removii, or digmissal, This highastleval suthorites of
the agoncias and entities provided for in paragraphs 1 te 11 of Articie 9 ol Whis Law, bofore procecding to the deginnation of oy
publdic servom, are obligarad 1o consull Whe registey of parsons disqualificd which for that purpoee shal be created and kant by
the Otfige ol the Compirofer Goenersl o the Ropublic, Fyiry dasignation mads without abiding by this byw sholl b redl ond void.”
{Phe Organic Law an the QHico of the Compuelior Genera! of the Begublic snd the Nagiopal Fseeal Oversight System, puldishod in
the ellicinl garetie Cocota Rl do i Repilice Bolivarrang ¢ Yenozuela Na, 37,547, Becember 17, 20071)) Annex 1.

* mumigiped Gazetg Ne, 5387, Novembaer 2004, Minutes ol the Spocinl Session held Novembar 6, 2004, comuaining the
Hwearing-in of Chizon Mavor Leopolda Ldper Mondoza, baargr oF notienad 1D card No, 171,227 699, Annex 2,

e Orgonic Law on the Oflice of the Compuoller General of tho Bepublic und the Notonal Figeal Oversight Sysiem,
published in tho olficial gacette Gacer Oficiol do fu Republica Bofivariany de Vengeuela No, 37,347, Deaomber 17, 2001, Articla
26 omobiishues: “Arrigls 96, 1 s a consequonce of the exercise of control lunctions or of the invegtigotive powers sutablizhed o
this Liw, elements ol conviclion or prood werz 10 prise thot could give way (@ the Tormulation of abjections, a finding of
admininirative Hability, or the mpesition ol lines, the mespective ises! versight omun shall diate tho progoedure by reasoned
ordur, aelice of which shall be given the intgrested gersons, in keoping with (he provigion in the Qrganis Low on Adriestralive
Pracadure. The procedure may also be inittmed by gomplaing, #t the raquest o any pubdic sgeney or wogilayge, 50 10 on it is
aceompaniag Dy sofhicient dumeants ol conviotion or proot thgl make 10 possble o presume, with a foundation, the habdity of
cerlain persans, Thi cornplaing may be fal in o wriing, signed inoan oiganal conpy, before the compuient organ, or eleatronicolly,
such as recuonic mall, dirseied (o ssid organs, The ComplroBier Genaral of the Republic, by resolunen that shall be publishad in
the oltigial gavona Goaeele Oficial de o Ropuliica Bolivariany do Vineroela, shall asiablish the other provigions selisted 10 Uhw
sulimtizsion ol complaints o the Heeal oversight organs.” Annex 1.
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26. With respect to the first sdminisirative proceeding,'® on Qclober 21, 2004, (he Bureau of
the Dewermimation of Liabililies of the Office of the Comptroflor General of the Republic declared the
aofministrative Fability™ of Mr. Lédper Mendoza and his mother, Mrs, Antonicta Mengoza o Lapez, for
slleged irregulorities in flseal year 1928 in his position as Notionst Siuation Analyst In the Qffice of the
Chief Economist of POVSA™ (hercinafter, "PDVSA facts”), and imposed @ fing on him.' The grounds
tor administrative labitity 1o which Ldpez Mcndoza was subject were provided lor at Article 113,
sections B and 7, of the Organic Law on the Office of the Comptroller Gencral of the Repubiic, in force
Al the time ¢f the facts. Article 113, sections 5 mmd 7 of the Orgenic Law of the Ollice of the
Compiroller Genoral of the Republic provided:

Article 113, The following ocls give rige to administrative lishility indopendent of the civil or
crimninal liability that may apply, in addition to those provided tor in Titls IV of tha Qrganic Law
tor Safoguarding Government Property:

The oxecution of cantracis by oneself, by an agant or in representatian of another, with the
Ropubltc, the States, the Municipalitivs, and ol other juridicol persons at public law, except ag
estabilzhod in the laws.

7. Agresing with the interested porsons with a view 10 bringiog about @ given resuly, or the use
ol mancuvers or artifices with that asm, done by an official on intervening, by resson ot b or her

W oanenrding 1o the annexas proguced by the State W i biel of September 24, 2008, on Soplumbar 12, 2003 the
argl Bureau of Control of the Decentriizod Agministration of th Oflice of tw Comprroalior Generol af the Rupubhb Tarwardsg
olficial note No, 06.02-780 10 My, Leopotdo Ldper Mendoza by which il reported that “thig highest fuvel oversiaght organ of
stati, dn the exarcdas of g pewors, is undurtaking an investigation into the contribUtiony mode by Palrdlees de Veoerughy, 5.4,
PIVEA], as geants and libgrahtics, i tho yoars 1998, 1989, 2000 and 20077 Dy Qtiicial Nots No, D8-01. 1048 of July 18,
2004, tha Oftee of the Compirelor idoemaed My, Monderr of the infristion ol the administrathvg procadure Jor determination of
Sianlities. Annox 3.

oGee Annex ) which accompanion e petitioner’s eriginal cempleing brisf: Qrder of Decision of the Gonerasl

Dirpetorate Tor Spacio! Mrocadures, Buresy 10r the Determination of Adminiztegtive Liabilities ol the Qffice of they Comptroller
Guneral, Ontober 29, 7004, 1 indieated thal the investigation initiated “had the obiectivo of uvainating the results comnjained in
Roport Mo, ACT-2000-008 ol May 2000, prepered by the Management o Interngl Corpormre Auditing of PDVSA, for the
purposes of varllving the legality, rationatity, angd compliange with the ems agreod upes in the Memorandum of Undurstanding
signed by the intee-Amoricin Foundmtion Beremmiter “AFE and PDVSA, and thae provisions sed lorth g the bylaws of the ol
company related (0 tha process of making grants und providing mwr enehts 1o pongovarnmental ergenizations {(NGO=).
foundations, apd vivie ossoglations, for the puniod reforred to abeve.” Annex 3.

PoThe pedtioner infarmed 1hst suid nvestigation begar on July 18, 2004, for the purpgan of pveluaiing the

sunlributions made by POVSA, lor grants and ather benctits from 1888 (o 2007, two of whith waerg granted (o the associiion
Primyro Justicds, OF the axbibis n the recoerd bafare the Compsyion, it 15 indicatad Lhat at the time of (e facls investigared,
My, Antoniata Mondosa oo Lopers worked as o Monager for Public Affairs of the Sorvicey Division of PDVEA, Fetrdlue v Gos,
SAL, atdng as the agent of that company. That in porforming such funclions she orderod the mauest 1o igsug the Check and 1o
prepars e grant docomaoent, in the omount of 25 60,060,000.00, reiated 1o rhe projest calied “Oxpansinn ongd coneolidation of
the justico of peace by the statag ol Monagas, Anzadtegul, Suere, and Doltg Amoagurn: An opportunity for ¢quity inoa contoext ol
gl peonomic growih,” which waw granted in tha context of 2 Cooprration Agreemant gntered inta Telwoen FRVSA amnd the
Intgr-Amarioan Fousdation 8AT to benghiy the oivic agsociaion Frrnoro Justicis, That guid L)rnnl wis oxanwred, there being a
gdirect lamily 1ie botwenn her {mother] and Mr, Lapos Mendoza (sonl, whio as 0f the date of the gront {Decembor 23, 19938),
fotvard g o momber of i Board of Riraoiars of smd aivic sssociation Mmoo Justicm (tmneflcmy al 1he gracd) omd was Alse an
nuthve pmployes af FOVEA, serving b 1he position of Nationagl Siuation Anglyast i the OGce of the Chief Toonomist ol POVSEA.
in addivion, a grant wak given in the amogy of B 25,000,000.00, rlated 1o tha projees calind “Fducating for Justice 1308
79997 o the Sivie pesaciition Pdmerg Jdunticia, un Seplember 11, 1998, exepcuted in the framowork of soid Conperation
Agreemant (POVEAUAF), whose Tarmalization was entrasted o siizen Joss Mangg) Tineo, n his capacity 85 Comorate Managar
e Pulidie Aftairs of POVEAD AU L tima vhiz recond grant wae given e thy civie ssraciarion Prinere Juenciy, the patitioper wirg
Both an actve grployeds of PDVSA ang o mamber of the Bourd of Dirgstors af Prraers Justice.

S Annex Bt ihe original brigl Hied by the petitoner: Decision ot the Burcay Tor tha Determinstion of Lipbiliting ot
thi: Oine of the Compirolics Genarsl of tho Repubbe, Detoher 28, 20040, Iy this order {gwte decionv) sald grgan dogideh "Te
impase p FINF ., on citizen LEOPOLIKY LOPEZ MENDOZA | in the amount of ONE MILLION TWGO HUNDRED FORTY-THRED
THOUSAND TWO HUNDRED RULIVARS AND NO CENTE {Bs 1.243,200,001, in view ol the exient ot the irgguiar ams.,”
Intormanion pleo contuined Iy Annax o1,
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position, in the execdtion of a sonwact, concession, ender, in the sale of ssets or offpcts of
governmaent propely or in the supply theraot,

27. By ollicial notes of February 10, 2004, and July 18, 2004, the Oftice of the Complrolier
Ganerpt informed Mr. Lépez Mendozg that anolher Investigation was being iniliated,' and an
sdministrative procedure,' rolited to verifying alleged budgelary modifications in fiscal vear 2002
during his term as mayoer of the municipatity of Chacoo (herginottor, “Iacts of the mayor's office™) ®
On November 22, 2004, the petilioner filed 2 motion tor reconsideration bofore the Office of the
Comptrolior General of the Rapublic,' which was denied on March 28, 2005.%

28.0n Noveomber 2, 2004, tha Oftics of the Compuroller General found Ldpez Mendoza
administratively liable, and imposed a second fine on him. ' The operative part of lhe order containing
the decision finds,

1. The administravive liabllity of ... LEOPOLDD LOPEZ MENDOZA ... in his capacity as mayor of
tha municipality of Chacag ... 2. In view of the provisions pf Articles 24 and 105 of the {Qrganic
Lawl o dmposing d fine on citizeny LEOPOLDO LOPEZ MENDQZA ... in the amount of EIGHT
MILLION  BMGHT  HUNDRED  FORTY  THOUSAND  BOLIVARS  AND NO  CENTS  (Bs.
8,140,000.00) 7

29.0n analyzing tho parties’ arguments received at the heoaring and arguments sileging
vigiations of Article 49 of the Congtitution, thal organ held,

. a5 the arguments presented by cilizans LEOPOLRO LOPEZ MENDIGZA .. undersigned, ratifics
in gach andt every one of its purts, were dismissed, the imputations presented by the protecol to
regin the Procedure [or the Determination af Linbilitdes of 2004, which appears ot folins 1 10 35,
His 80 states, :

30.0n August 10, 2004, Lépez Mendoza filed an amparo aection beforo the Court of
Contentious-Administrative Jurisdiction,” which was found inadmissible on August 25, 200457 in that

o Gee annex M slnchoed by the St e the commuenication of Suptemboer 24, 7008 Holio 28). Annox 8.
Ysge Annes Hoalisched by the S1a10 (o the communication ol Septembar 24, 2008 (lolie 25, Annax §,

Yoaseording w e informagon prodused, with respect lo this invastigation i wos detemmingd that e petitiongr, in his
capasity as mayor of the mumcipality of Chacan, stnie of Miranda, aclidd in g simolatedd manner on declaning, by Resolution No.
148-07 ol Getober 28, 2002, a paclial deragation (aonadment of leons Jor savings in expendilures, or when a proaram g
imposaible to axacuiel called “Capiral Trongfers (o Fedecal Eotities,” lor the tal amoeunt ol Bg. 2,743,464,041.57, which ha
could nol legatly dispose of as Lhey aould corespand 1o the abiligulury conlributions 10 the Office of the Mayor of Carvcos lor
tingal yom 2001,

YOS Annux B o the petitigngs’s ariginal. Annex 6,

T Decision of e Otlice of the Complrolier General of the Hepuble of vhe motion far rgeansideration of Morech 28,
2000, conained 0 Annex B io the petitoner’s origingd briet, and Annex O3 progucad by the $iate, auachod to the commumiesion
el Sppramper 24, 2008, Annoax 7 and 4,

Yogrdor o the QUlice of the Qomptroler Goeneral of tho Repulslic, General Direetorate o! Spegisl Mrooedures, Rureau for
this Dutormingtion ol Lighilites, Cetobur 26, 2004 Annex 4.

~

B Ordir of the Ottion of (the Comptreller Goneral of the Bepublic, General Dimctorste of Spocial Proceduras, Buriey lor
iho Daeterminaton ! Linbiities, Cotabor 26, 2004 {formally consignaed Novembear 2, 2004, Annex A,
4

o Ampara action tled by Bvs Flizabeth Ramos Ramirez, Inibaldo Aular Berhas, Shlly Resanthal Wainoub, Nelson
Yaner, argd Leopolds Loper Mendacn bafore v Court for Contentous-Adminigirative Mattera, By thot sction the represceniatves
of Laapolde Léguws, wmong orhors, rguosted protecton [or el clients from the viointions of the dght 1o defenss (Aricle 48 of
the Conglitation of the Ropublic) corriad ow by tw olficng of the Difice of 1he Compreallee General in the investigilive process
and in the provedare for detennining fability, "which addrass toete that bad cocured ot the time of (e budgetary ehanppus mades
By the mayor of the momicipality of Chacao and spprovad by the maombees of the Municipgl Council of thal munichglity, in fiscal
vaar A002." Anpox 8.
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deeision, the Court ehserved that the official notey, orders, acls, and notifications that were allegedly a
vinlation of the rdght to defense of those seeking the amparo,

cara acts that sre isswed In the course of an administrative procedure in pon-definitive termas,
i, gors that gre procogdural of substantive, not susceptible 10 challengne, excepl for the grounds
provided (or in Article 83 of the Qrganic Law on Administrative Procedure,

Accordingly, as the administrative aoty with ragpect to which the moving partins allege viglations
of their constitutional rights are not definitive aod are notin the manper of a decision but rather
arg procodural since it only Taciliwtes for the Administration the prosecution of on open
irvestigation inte the moving parties, this Court cansidaers tham @8 acts in preparation of the
dafinitive rexclution that puts an end to the investigation.

31. With respact to the act 10 open an investigation issued by the Bureau for the Determination
of Liabilivies, the Court indicatod:

i odees ngl render Bim defenselass, for from s content it is oasy w doduce cloarly the faoly
gltributed 1o the moving paies, who have heen compelled by the investigative body to submit
svidence and delend thamseives in a public hearing 1o refuta the facts and allegations made.
Acordingly, as this Court sees It therc is no defongelessness whatsoever, notwithstanding that
in the tace of the imposaibility of aroducing evidence, having secess 1o the rocord, net setilng a
public hearing, lack of notice of any investigative act or the refusal 10 admit some adminisyative
remady, the speciast protection of conttitutionat ampiro would be avaiiable, And iUis so dacided,

32.0n November 22, 2004, Lopar Mendaza tiled his motion for reconsidaration betore the
Office of the Comprtrolior General of the Rapublic (tacts of the mayor's oifice), which was denied on
March 28, 2008,% offirning the decision handed down Qctober 26, 2004

33, On August 24%% and September 26, 2005,%% the Office of the Comprrotler General of the
Republic issued two rpsolutions with respect 1o Léper Mendoza by which it wax determinaed (o impose

" Decision by the Soeventh Superine Courl (or Contontinua-Adnsinisirative Matters of August 28, 2004, Anngx 9.

U See Annex Foprodusad By the St attachi 1o the cammuniastion uf Seplember 24, 2008 Holic 117), Annax 5,

o peision by the Ofice of the Compiroller Ganeral of the Republic on tha mation {or reeongidarition hroughl by the
raprisantative of Leopolda Ldpes Monduen, among otherg, Annax 10.

* Qfficial Note No. O8-01 881 of August 30, 2008, by which is attaehed Reselution Ne, 07-00-000206 ot August 24,
2008, ny whigh the Gffise of the Comprraiur General caneidor (sl piven the iraguiinitics committad, which werg ganctionad,
ar angoeots in the order of Qotobir 29, 2004 IPDVEA Gromisg, meolvos: 7in keoping with the provigion of Artigla 122 of (ha
Orgaenic Law an the OHice of tha Comutigler Gooarat 0f The Republic, in plaga at the tinme of the regualar scte, and Aricke 100
of thy therein-forcs Oraanic Low on the Qffice of the Comptrollir Geneapl of the Rapuebhic ond 1he Natvonal Fiscul Oversigha
Systwm, 10 bmpose on Stzen LEOPOLDO LOPMIZ MENDOZA L. the sanclion ol dsgualification far perionmng public funcrinng for
u potind of throe years, couried fromt thoe exgeution O {his Rescluban, infermation olso containgd in Annex G producad by the
Stote, mtached W lhe gommunicaton ol Saptambor 24, 2008 {folin $22), The refevors sectong of Article 122 of the Organic
Law on the Qffien of the Cemptroilar Gonerst, publishod in Vhe Gacets Offgiat e ly Repablivg o8 Venmruely No. 9,017, Spacial, of
Docomber 12, 19985, eutablished: "Articly 120 Qpew tha degision oo pdministrotive bahilily s Hon, and withiout projudice te the
juckieial ramesty thot may e broughl agangt This desision, e OHice of the Compirofier shell forward the coreesponding order snd
ol othur documons 1o e agency whiere the irreguiar oty opeuriad, or in which the public servant is providing secvics, for the
toplevel authorivy, within thicly 13Q) calondar days. te impose tha sanction of romoval, withour any furthor procedury, The
Camptroller General ol the Repuldic or the highost svel gutherity of the respective agenoy, deponding in tha sedovsness o (hi
preach and the amount of e damagus coused, moy Impose, in agdition, disqustitication tfrom halding pullic oftice for a pariced of
an mare than three (3} yooeg, If tha person tound Neble has boea romoved from public olfize, the Comprroller may apply the
ganction Of disguolfication, (or up O e samip poriod a8 indicmod i this articly, The dadision (hat iiososas disgualtication
should shall alsa be lerwardod mothe Contral Personned Clice ol e Pracidency ol the Repoblic 1o heve the coresponding
offects and 1o incorporate inle e regpocrivee Tlean the romsrry that soid Qoo shall keep of the offigials ond pulibe cmployges
1o which Article 84 of thin Law s Hrpited. The porlinent section ot Artcle 105 of the Qraanic Law currently In force seadse I
ap 1ot Compteetior Gormrgd o the Republs exclusively and e the exclusion of ol others, withowt any other procodarg, 1o
decide, Boved on U imparrance of e oltenss comeitled, 10 suspond the exerize of the position withowr salary lor o period
At gregler than ywanty-1owr (243 mombe o e remoaoval of the person daclared liable L., ond to impase, in view of the gravity of
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e “accessory sanction” of disqualificotion from holding public office for a period of thrae™ and 5ix™

yoors respectively, based on Article 108 of the Organic Low.

24 Loper Mendoza filed administrative motions of recongideration against the acts that found
him gdministratively ligble and that determined the sanctions of disqualification from holding pubiic
office, on Sapromber 22, 2005," und November 15, 2005.% which were resclved by the Oifice of the
Comptroligr General on January 8 and 11, Z008. which rejected thern, and affirmed the sanctions of
disgualification from holding public offige for a period of thres and six yaors respactively.™

35. On declaring the metions for reconsideration pursued unfounded, with respect 1o the first
decision the Comptrolier reasoned that Articles 122 of vhe derogated Organic Law of the Office of the
Comptroller General of the Ropublic and Article 105 of the Organic Lew require. for the imposition of
@ccEssory sanctians, a finding of administrative liability, and that # he final in thig jurisdiction. As for
the gllegation of the petitioner’s ropreseniative refated 10 the fack of sulficient motivation for imposing
the sanctinn that disqualifisd Ldpez Mendoza {rom holding public office Tor & period ol lhree years, tho
Comprirolier cited some judgments of the Supreme Court by which that it held, among other things,
1hat

the irragularity comrmtted, his of her disquuediticanion from Bolding pubiic office {61 up 1o A maximum of Iteen {15) yeare,” Annex
11,

M Rugolution Na, 0100288 af Sapteraber 26, 2000, by which the Difics of the Coraprrallar Genaral of the Bopublic
gorudderg (hat given the frreguineity committed {Dudyetary modificatons D1iga ot tha Mayar], sanctionad by the finding of
administrative labilivy of Novamber 2, 2004, . o8 well aa the repctition of inugular conduct thia hay been sanctionad in the
iy whusded 1o above, Besolvag: TIn koeping with thg provision of Article 105 of the Qrgoanic Law on the Dllica of the
Comeplier General of the Repoblic and the Natiomal Fiy Gwversight System, 1o mpnsg on citizen LEOPOLDO LOPEZ
MENDGRA, .. the sanction of disqualifinatian Trom hoalding public otlica for o perdod of sbe (B vesrs, counted from the gxocution
al thin Roasolution.” Annox 13

7 Besolotion No. 08-01.881 of August 30, 200G, by which U elfice of the Compreatler Gengral of the Repulilis (CGR)
netifios Lhe petittionosr that o August 24, 2005, o sanction was Impogsed on him of disqualification trom bolding public otlice tor
a pariod of theee yaars and he wog irdormed that be could file a matlon Lor reconsidarstion against hat decision beloe the same
CGR owithin 15 working daye amd 2 motion to vacate belorg the Suprame Guurt within sic monthe counied lrofm the noticg,
Annix 13

M Rpgolution No, 01.00-235 of September 26, 2008, hy which the Qffico ot thy Comptenllar Genoral of the Republic
rssoives: Tin kueoping with Article 108 of the Organiz Caw on the Olties of the Comptreller General ol the Republic and e
National Tincal Quarsight System, o impose on gitlzen LEOPOLDO LOPEZ MEFNDOZA, ... the sanctinn of disqualification from
holiding public office for o ponod of six {6) yeorg, cuunied from 1he exccution of this Resatinian,” Annex 132,

™ Muotion for regonsideration diragted 1n the Comptroller Gonoral of e Republic agalnst Resolution No. 01-00.0002006
WDVEA Tacis). By that remady the petitioner's reprasontative alduced the sxistence 0 violations of the hindamoentst righns of
defenms vnahrned in Artiple 9411 pf the Cunsulution ror faillurd to oy g suMicient Toundation (o determing, in keoping wim
Article 122 of the Organde Lew op the Qftice of the Comptroller of 1985, the sodousness of the braach and the amount of 1the
damuges aauned, Addiionally, tho poitiones's sepresamiative challonged, corsedering iU crropenus, thie considerations rhat
destgrmingd the ganctinn of administeative responsibility of the petitionee ang $hat were hagegd on "simuiated sefion” {provided for
a1 Articis 12T o) the Omonie Low), Artnex 14,

Y

Motion (ar recongidarsnon dirgetud 1o tho Complrallur General of the Republic sgaingt fosolodion No.o 08-01.236
{iaetn of the mayer s officel, By that remedy the pelitiornsr's reprasanialive adducad tha the sanclion-imposing provisions are 0
e imteepreted sinctly, accordingly “thore is no way o undorstand the provision of Atticle 1007 In thix sugurd, thay apund the
axiglence of vinlations of the fundamental sights ro defenan anshrined in Adtigle 48(11 of the Conatitulion Tor lack of suificient
miativation $o as 1o daterming the seriguaness o the breach, The smomn of the damage coused, and the reazon (or the duration
at thiy gancuon, {n sdditian, ho eguested reconsigoration o (he sanetian ol disguaiifcation for @ perod of six years impsed by
virtin of that lack ol motivotion. In rhat decision 11 argusd 1ha) the roquiremant ol mativation is ensbeined in Artigle 9 of the
Qrgarss Law on Adminiaygtive Procedern, which provigies, "Admiinistnive 918 particidar i) tidlies Shovle b moriviansd, exeept
for thase that iavatve sitple peocedpee or wofoss exprossly provided by v, To that end, they must rake referanca fo the fants
aried Lo the fogal foundgtions of the aet” Annes 14,

U Raweiition No. (08 00000004 of Japusry 9, 2006, of the Comperolier General of the Repulli, which depiay the
ation Hlad againgt Besolution No. 0100 000208, informaton oiso gcontained In Anpex G producod by the State stisched 10 The
gommurication of Soplember 24, 2008 {plio 576}, Resoldtion No. 01 06-000000 of danuary 17, 2006, of 1he Complraline
Gangral of the Ropuilie, which donied the motion brought againgr Resolution No, 08-01-235%. Anncxes 16 and 17,

10
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eviry administrative reselution is motvated when # containg the main cloments of fact ang of
law.... Tho maotivation requirsd of any administrative rasclution s not nacossarily the fact of
containing within the {ext that sety it farth an anglytcal presentation, or exprassing the date or
reasoning on which it is based in a discriminalory manner; Tor a resolution may be considered
woll-toanded whoen iU hos bean oseed based on spesific Tacra, data, or figures, and when these
aifectively nd explicitty appaar in the record . )

36, In that resolution. the Comptrolier also indicated,

Within tha sphere of discretion confarrad by flaw on the Gomptroller General of the Rapublic and
i light of the decumentation submitied hy the Burcow for Determination of Liabilities of the
Office of the Comptroliar, there was, on iy parl, & weighing of the extent and soricusness of the
kroguiarities ™

37.1In the second dacision to ratify the sanction that disqualified Lopez Mendoza rom holding
office for o pericd of six years, rhe Comptrofler aisa cited {supra 58} the casc-law of the Supreme
Court concluding that 1he resolution challenged was not offected by defects of fack ol motivation; it
algo underscored ihot Article 105 of the Organie Law gave it the power 1o impose the soenclion of
disqualification “gxclusively and 1o the exclusion of all others, and without any procedure other than
thot of derermination of lighility, based on its discretional power, depending on the seriousness of 1the
bregch, i.e. that sanction is a legal congoquence which, sccording 1o the Law, stems from Lhe finding
of liability ., "

38, On October 4. 2008,% and August 4, 2005,% Lopoz Mendoza filed two motions to vacale
hafare the Political-Administrative Chamber of the Supreme Couwrt of Justice (hereinafter also referred
to a5 "the Polivcal-Administrative Chambor”) by which he alleged the existenco of vielations ot tho
right to defanse in the investigative phase and in the phase of determining Hability, as ho was hinderod
from produeing lestimonial evidence.™ On the motion 1o vacate Hled August 4, 2008, togerhar with
the request for @n injunction™ (facts of the mayor’s office), Lépez Mendoza's representative asked the
Political-Administrative Chamber (o annul the resolutions of Mareh 28, 20086, issued by the Otffice of
the Comptrellor as well as the resolution handed down November 2, 2004, which aftirmad the Tinding
of administretive liabillity of Léper Maendoza, among othorg, In addition, that molion sought proteclion
imthe face of the threst of o violadon ot the right to defense

¥oprtiiuner's origingl brief, which cites Judgment No, 354 of February 26, 2002 (Case: Josd Omar Lucens Guilardg v,
Ministey of Intediae and Justiee) ot the Palitigab Administrative Chamber of the Suprome Sowt, Annex 18.

# Aasolution N, 01 00-000004 of Jangary 8, 2006, Apnex 16,

# Regohdion No, 01-00-000008 of January 11, 2008, Annex 18,

M Copy of the brsl seding forh the coMentivug-agministrative  molion 10 vocste il by the petitioner’s
repragentinives bofoas the Poliical-Adminiatmtive Chambor of 1he Supreme Court with mepoct 1o the inding of adminstrative
Halnlity Tor the silogoed irrngotantios in the [nem of dorgtiong madd 1o Admearg Joseia in Haedt yoar 1928 wihon tha petitienor was

Caepving an Nationad Ginaation Analyst in e Oftige of w Chiel hoonomist of PDVSA, the faow relotod o tha FOVEA grants,
Annues 20,

B Copy of tha sontentious admisisrrative motisn o veente Tiled by e peltiones s regrsonaiive bejore the Palitgad
Adminigtrativa Oharsber ol the Suprome Cowrd with raspact o 1he linding of adminintralivy Bability for the alfeged irregularitios
stodd 1o budaetory modifications mads during fscal yvesr 2002 in the municipality of Chaone, siote of Miranda, whera thy
patitioner sorved ax mayor, Apnex 20,

one Annax J ! the potitiensr's gnglnal hriet,

M Qo Annex Lote the petitioaurs erdgingl briet: Copy of the contontous-adminiiteative motion 10 vanaste Dled by the
putiioner’s mprosentatives wilh the Molivieal Adiministrative Chambar of the Supremoe Court wilh respeet to tha finding of
nelministrative Habdity Tor the alleged fregularitiss relaled (o budgetaly mosditioations in fiscal yvoar 2002 in the municipility of
Chaaan, srate of Miranda, whare tha poetdionoe served 95 Mayor. Arner 20,

B Gae Annex Lo tho patitioner's eriginal brnl.
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oo represented by thg wmminent attempt of the (Comptroller), as a resull of tho finding of
administrative lighility ... Lo appiv To him Artictle 105 of thi [Organic Law] and in that way ... disqualify
them {rom helding public office ... that provigion cleorlty being in violastion of ithe guwrantpo of due
process, with respoct o the right 1o defense (Articie 4%(1)).

39. On this motion, the Political Administrative Chpmber of the Supreme Courl declared as
follows on March 8, 2006: (1) JURISIHCTION to hear the conlentious-administrative motioh 10 vacate
brought together with & precautionary amparo getion and subsidiarily a measure for the 1@emporary
guspension ol Article 105 of the Organic Law; (2) 1T ADMITTED (o contentious-adminigtrative maotion;
{3) 1T FOUND INADMISSIELE the precautionsry constitulicnal ampare action: and (4} W considered
UNFQUNDED the measure for the temporary suspension of Article 105 of the Organic Law." As
regoards tho inadmissibility of the precautionary ampare measure and the subsidiary request for the
temporary suspension of Article 10% of the Organic Law facty of the mayor’s office), the Court found
that

foob as thore was sn expross administravive act, by which the sanction of diggquaiitication for
helding puttic office was Imposed on the petitoners, thiv Chamber considers that the alfeged
threet of o violation of the constiistional right to delgnse of the moving parly constilutes &
sitygation that can no lenger be repaired by s meahs of precavtionsry protection, since soid
protection wag directed procisely Bt praventing the citizen Comptrelfer Genoral of the Republit, in
the parfarmance of his functions, from applying onge of the sonclions providad for in Artigls 1058
of 1he Organic Law on the Office of the Comptroller Gonernl of the Ropublic and the Natienal
Figrznl Oversight Systemn. as s consaguonce of rhe finding of administative Lability, in keeping
with the provigsion of Article 8(2) of the Organic Law on Ampare of Constilutional Rights and
Guarantees, which provides:

That ampare action shall not b admitted:

b

{3) When the violation of the right or constitulional guarantes constlutes an ovident rreparable
sitsation, i no! being possible Lo re-ostabiish the legal situstion infrirged.

I...] As for the subsidinry requost, ... it should ba noted that it that case as wall there is no point
making a pronouncempnt, .. as the requast of thg moving parties was almaod ol preventing tha
Compirctar Gunersl ot the Republis, in the use of the powars provided for in said article, from
applying the sancion of dqualification on the potilionuers which, a6 already stotod, was applied
o the petitioners, as appears from the resolutions ssued by the Comptrelicr Goneral of the
Hupub!ifﬁ.“

40, On August 5, 2008, the Political- Administrative Chamber of the Suprome Courl denied the
motion to vagote filed on August 4, 2008.%7 by which Lopez Mondozo's reprezentative had requested
thal The resolution of March 28, 2005, be set aside, leaving intact tha resolulion appooled,

41.0n denying the molion to vacate, the Poliical-Administrative GChomber of the Supreme
Courr ratorred 10 the arguiments on violations of dug process in the investigelive phase and ¢on the

W Degimon af the Politinal Adminigtrative Chamber of thy Suprerme Court, March B, 20006, Annex 21,

Hogpationt ON THE PRECAUTIONARY MEASURLD OF AMPARD containad in the Dacixion of tha Politcak Admiinigtrative
Chamber ol the Bupreme Court, March 8, 2000, Annex 24,

¥ Capy of the brigf of ihe cuntentious-pdrinistrative mution filad by the patitioner’s reprosentatives with thy Political
Adminigtrative Chambere of the Suprame Sl with respaet 1o the finding of adivinistrauve batdlity for the stleged regularinies
relotedd 10 badgel modifieations in liscal yves 2002 in the municipatity of Chacao, state of Mirunds, whare the pesitionagr savidd
wE mayns. Annmoex 20,

W Pafiticol Admimistrative Chamber of thg Supreme Court, Dacislon of August 5, 2008, Annex 23,
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progecding that rasuited in the determination of gdministrative liabitity of Mr. Ldpez Mendozs, among
gthaors, in the foliowing terms:

... for the dotermination of the administrative lisbility of public employeas, the [Organic Law?
establishes two phases: (I} the first, corrasponding to the performance of the functions of conlrol
and investigative power of the Otffice of the Complroller; and () the second, having 10 do with
the sdministrative procedure Tor the determination of administrative liability,

I the first phase of tho procceding, the Fiscal Oversight Grgan is okligated 1o notify the public
employees interested in the investigaton of the lacts for which they could be found liable lin
kineping with Articles 77 and 79 of that law},

The aocond phaso is gearad 1o determining the administrative liability of the public employee and
is provided tor at Articlos 87 4h of (he |Organic Law].

According ro thiz procedure, when ihare are clomoents or sonviction or proof thet could giva rise
to adminisirative lohilities, the Oftice of the Comptioller Generol of (he Republic shall order it b
mitigted by reagoned order, wemtitying the peorsons allegedly lable or ordering thiy be given
netiog (Article 98),

b

In keeping with what hag bean sot forth, this Chamber approcistes that the procedure establishod
in ithe {0Organic Lawl was Tully carried out by tho Qffice of thwe Comptroller, for the interssted
prrsons werg nolified of the facts thar wiggered tho investigative power and of tha facts which,
withing the investgation, Ied 10 the beginning of the procedure for detarmining pdmirstrative
liability,™

A2, With raspect 10 the sllegation of duo process vielstions relsted 1o the right to defense dues
to the application of Articie 108 of 1the Organic Law, the Chambor held,

{the provision reforred 0] allows the maximum Comptroller Authority To decide on sanctlon
"withoul gny further procedure” and “with o view 10 tha extent of the wrongdoing committed.”
Pood

It is obsorved that the imposition of 11 sancuions provided for at Argigle 100 of the [Orgonie
Law]l ... Leonolde itopez Mandora is & consaquence of Lhe resolt of the administrative
ivaatigation underlaken by the Qtfics of the Compiroller Genaral of the Ropulilic,

Thus, enece the irreguiarities commilied are determingd, the porticipation ot the top-Ipval afficer of
the OTfice of the Compuoller was limhsd ww weighing thoese irreguiarities . with o view Lo [
seriousness.,.,” for the purpose of imposing the corroaponding senclion, without the noed 10
initiate any other administrative procedura, as provided by tha provision referred (o,

In view of the forpgeing, this Migh Court concludes hMat i e instant aasn, the sanction of
dizguolificution of the moving parties was the consequence of the procedure thal culminated In
the tinding of their administrative lability, which i why there was no vielation of the rights o
detanse and due poesess alleged by the pettionees, und it is so declared,™

A3.0On dune 27, 2006, Leopelde Lépez Mendoza brought constitutionsl motlion with a motion
for & precautionary ampare™ betore he Constitutional Chamber ol the Supreme Court {(herginafter
“Constitutional Chamber”) challenging Article 105 of the Qrganic Law as unconstitutional and asking
that the contirmatery acts of the sanctions of disquaiification imposad on him be set aside (which is 1o

M Pobticil-Administrative Chamber of the Suprems Courl, Dacirian of August b, 2008, Annex 23,
W Potitical-Adimiziirutive Chamber of the Supreme Gourt, Decisien of August 5, 2008, Annax 23,

oGre Annax U to thu palitioner's srigingl brial in which, among oibdar aspeaty, an spplicotion s omade fo the

Constiteionyl Chaminr of The Suprame Coort o bivue injinctive reliel intendod o "suspend the opplication of Articie 100 ol (e
Qrganis Lawl, with rospect 10 tha gnacilic legal sitastion belere us for the duriion uf (b procesding on the motion 1 viacae
initinted with this gampdoint, such thot the application of sthat articls by the Comprrofier is also suspended o with rosgpuct tu vur
aliamia.” Apnax 24,
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say, Respiution 01-00-000004 and 01-00-0000085).%7 In his brict before the Constitutional Chambaer,
Léper Mendoza's representative laid the basis for, among other ¢inims, the olleged viclaten of Article
65 of the Constitution,™ which estabiishes that a citizen may be disgualified from seeking slective
office if he or she has been convicted of offenses committed in the performance ol his or her
functions, and others that atfect governmont property. In this regard, he argued before thar Chamber:

The system of adminisiradve lisbiity, which supplements that of ariminal lishility, hax as its main
sanction, according to the Qrganis Law, tha imposition at fings |... and, therefors] Artisio 105 of
the Qrgame Law hroaks the proper balance thet should exist between 1hg adminiztrative sanction-
imposing regime that the LCT [Law Againgt Corruption] is caliod on to apply based on the very
texr of the Constizution.

_ 44, 1n eddition, Lopur Mendoza's ropresentative argued the lack of proportionality of the
"accessory” sanctions, given that they have effecrs that arc much more cumbersome [or the
ranagressor official, and argued the lack ot due process under Articie 49,7 of the Venczuelan
Constitution, since Artiole 105 of the Organiv Law does away with the possibility of procodure, making
it impossible tor

those affected from i any way questioning, controlling, or even defenging themsaives from tho
Comprroller's appreciotion of the extent of the wrongdeing committed or the seripusness of the
rregularity committed, 1o impese one or anothar of the sanctions menlioned, and, in the case of
suspension trom the position of disqualification from hoiding public oftice, dacicdy the durstion of thoao
sancions,

45, 0n Jonuoary 31, 2007, 1he Canstitutional Chamber of the Supreme Courl, amang othor
decisions, declared that it had jurisdiction to 1ake cognizance of the motion alieging the nullity of
Articla 109 of the Orgunic Low, and declared inadmissibie the constitutional pracautionary ampsaro to
suspend the coffecls of that article,™ On July 20, 2008, tho Court of Substantistion of the
Constitytional Chamber of the Supreme Court callad the parties to & public and oral hearing.”™ On July
21, 2008, the Constifysiona! Chamber of the Supreme Court held a hearing on the matien 1o vacatla in
which it was arguad that Artlele 105 of the Orgamic Low is unconslitutional, to which 14 of [hose
sanstioned by the Comptroller were calied.

46, On August B, 2008, the Constitutional Chamber denjed tho motion 1o vacatg brought
woanst Article 105 of the Crgapic Law.” On considaring the arguments pui forth by the representative

Y See the pelitioner's engingl brief which, amang other things, netes thal they challsage Anticle 105 of the Crganic
Law as Lhay consider It violative of soverst constuiiong] provisions and principles, namaly: (i) Article 85 of the Congtitution,
which limirs the sanetion of dirqualiticution {rom helding public oHiCe 1o haviag committed ollonses againgl goverment proparty
ang never with an adminisirntive sanetion; G the principle of proportionality botwesn sanctions nrd infractinng, denved lrom the
rule of faw and the guarantas that punishmenss must b legal proviced lor o Article 2 end Arvighs 49.G of the Constiturion; i
the probibition oo boing tred twics {or the same pols, provided lor at Articla 49.7 of the Constitation; (vl the oghl (o delense,
movidud for 51 Artcle A9 and (v tho grneiple of (he pregemption of innbearce grovided (oo ot Article 49,2 of tha Constitation,
Annex 14,

) HoAmale G4 o the Constituiinn of the Bolivardan Sepiilic of Vengouek provides as tollows; "Those porsons wiho hove
Bren coovicied gt aflonses commilied dudng e perfonmsanae of 1heir funclion and athers thit have o detrdmantal offen) an
gevamument property, within the dme sot by the fow, as ol the implemamiasion ol the sentence, and e keoping with the
sanousnass of the ollanes,” Apnex b,

W Conaritutional Chambor nf the Supreme Court of Justice, Docision af Januuary 31, 2007, On refoing 1o (he
pracatbonury armpard patitian, the Chamboer indicmeds “Ag ngicoted by 1he represcertation of 1he moving porty, it should hw
agted that as Tor enizeng . oad Doopoldo Lapoz Moendoza, they curontly hald positions of poputar representation ., spid
sanctiong of disgualificttion should be meecuted ol the copeluriesn of U respocitve plective mondaes,, . With espect to L
Loapaldo Lopes Meadora o mayor L, o the municiuatity of Chacoo of the state of Mirands, the exereisg of those dubins
culmingtog in the vogr 2008, This, as wag seen, denotes the ok ol immediany of the o alleged.” Annex 25,

B Court of Substantiotion of thy Constitulionul Chamber 0f the Buprume Coult of Justicr. Annex 26.
E

S Genstitubonul Chambey ol the Supreme Court, Doegision o August 6, 2008, Annes 27,
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o Lopez Mendora, among othars, the Constitutional Chamber lirst set out 1o describe the legislative
history of the development of provisions similar 10 Article 105 of the Qrganic Law. This is by virtue of
considering tha “the provigion challenged is port of the country’s republican tradition.” And in that
context it referred 10 Article 84 of the first Organic Law on the Office of the Comptrolier General of 1ha
Republic of 1975, In which a8 linding of administrative labilly could entall the sanciion of
disqualilication from holding public office lor & peried no greater than three years. It continued its
prasentation noling Lhat said article was amendéd in 1984 {Article B4) and subsequenty in 1295
through Articles 127 and 122, i indicated that it is in that context of evolulion of the fiscal ovarsight
sanctions regime, that one must understend the drafting of Article 105 of the Qrganic Law. In that
judgrment the Constitutional Chamber of the Supreme Court reasoned that Article 108 of the Orgaenic
Law authorizes the Comptreller 10 impose the sanction stemming from administrative liability,

Cowithaut any further procedure, it boing the manifestation of two administrative acts of the
samo gancton-imposing power, in that seane, in tho consideration of that Chamboer the provigion
challongad does nol violato rbe constitutional right of due progoss, which must necessarily be
obsorved in arder 1o establizh administrative liability, The sgnctions that correspond 10 the finding
of administrarive liability do not metit & new procedure becadse they are (he consaquenca of the
pet that declaray administrative iiobility,

AT7.With rospect to the argumaents related 1o vialstion of the principle of proportionalizy, the
Constitutionsl Chamber noted:

proportonality is the standard required for examining the scope of discration of the figeal
ovorsight organ in the gradation of the saoctlon, insofar as In imposing it undorstood az a whole,
ong shawld show or exploin the relationship that extats hetween the iliegs! act and the guantur
of the sanction, Having said this, the Chamber oliserves thot the provision ehalenged in no way
implies contravening the principle of propoerliongiity of sanctions.... In imposing - them one
considers both the extent of the harm and the dogree of Hability,
The Chambar ohserves that in the case ol the provision containod in Article 105, the reletionship
of dependoncy between the Ting and the suspension, removal, or disqualification is not Qxact, as
the moving perties claim; rather, (hatl relationship of depondency oxists bhetwaen the finding of
administirgtive liability and the mualtiplicity of sanctions; which .., are, proporly spealking, all
prncipsl consequances of the Tinding of adminisirative labRivy. ™

48, With regpect to tho arguments thal the principie that only legally defined conduct con be
punishad had been violated, the Constitutional Chamber indicated:

I Lhe agministrative sealm tha implementation of what scholarly legal writing (&2 doctrina) calls
"indoterminate logal concepts” is not proscribed; rather, these sre used 1o varify the gradation of
the sanction, bur ool of the infractien itseif. Thus g 1 a criterion that offery the sunchinn-
imposing organ a margin of approciotion that does net confiigt with the principla that enly legally
detined condust con boe punished, for in it one must meet, through a detailod and conerete
axaminavion of the facts, and a characterization from the standpoint of the values involved in tho
cuncept, the maxims demandad tor justifving the sancton imposed.

Inothe case of Article 108 it s stipulatad (hat the tinding ot administrative liability will be
sanctionod with the fine provided fec in Article 94 of tha Law, in keepihg with Lhe gravity of i
broach and the amount of the doamages causad, aceerding o the provisions of Artcle 668 . of
thie Rules of 1the Law...; and the Conmptroller shalt impose the senction of suspensian without,
salery for o poviod no groptsr than twanty-four {24) months of ramoval from the person found
fiale i view oxtent of the wrangdoing committed; and he disgualitication {from exerciging public
functions up to o maximum of lifteen {1%) years, in view of the serioushess of the irreguiarify.

* Constitutional Chambhor of the Supreme Court. Decision of August &, 2009, Annex 27,
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49, The indeterminate legal concepts oxpressed therein olfer a discretions! margin ol
appreciation 10 the fiscal oversight organ ftor the gradation of the sanction, considering the extert of
tha infraction and its effects.

50, Finally, when the Constitutipnal Chamber referred o the arguments relmed to the violotion
of pelitical rights and the condlict botween the provision challanged and Articles 42 and 65 ol the
Constitution, it made a distingtion between the suspension of political rights and tho disquaiification
from holding public offics by saying,

o being a citizen gives nsg fo the right to participate In the esteblishment, oxercise, and comtrol
ol political power, Ly recognizing activilies aimed at focilitating Its intervention in @ democratic
manner, 10 wit; suflrage (bolh active and passivel, pleblscites, referenda, popular consullation,
-, BIC.

It should b noted thi the criminal judpment 1o which Articles 42 and 65 of the Constitution of
tho Bolivarian Republic of Vencruela refor suspends the exarcise of politeal rights, whersas 1hal
imposed by the Comptroller Genara] of the Republic disquatities one from bolding public oftice....
I other words, that as o gonseguenca of the disqualitication orme rpstricts the aptitude (o be g
public employee ... andd it should be reiterated 1hat it is soy public emploveo, ingluding one
holding clective offico, such that the porson sanclioned cannol be o publc omployes, and,
therefore, connotl be the executive of a government oither,

Based on this distinction, and it being understaod that thoy are two different disgualifications that
amanate from vanous constitulional pravisions, namuly Articies 42, 85, and 289.3, it is up 1o the
organs of the Pulillic Administration nut to allow citizens sgnctioned tn haid public office, that is
1o soy nul designata them o giiow tham o participyie in competitive hiting procoessos; and it ig
up 1o tha Electoral Branch to see to it that no fraud is commitled on thy voters by sllowing the
nomination, candidaty, and olection of a citizen who iy impeded from porforming administrative
functions inherent 10 governmaoent functions.

This undorstood, the text of the provision challenged i i1 keeping with the Constitution; and it ix
alap compatitie wirh observance of the inter-Amarican sysiam for tho protection of human rights.

51.0n July 21, 2008, the Nationd Hlectoral Council approved the Rules for Regulating the
Nomination of persons (or the elentions 1o be held in November 2008, which incorporates, in its Article
9, the impediment 10 nominating as cendidates citizens who are subject to political disqualification ™

52.0n August 5, 2008, Leopoide Lépez Mendoza entgred the computerized nominations
system through the web page of the CNE (www.gng,go.vel (o register bis candidacy. Nonatheless, the
system brought up Lhe tollowing on the sereon: “Lipez Mendoza Leopoldo Eduarde This person is
subject to political disqualificnlion (code 8)." On August 11, 2008, Leopaldo Lopez Mondoza formally
prasented his nominatign for the positon of mayor ot the Matropolitan District of Caracas 10 the offico
ol the Electoral Board for the Maotropolitan District of Caracas, and wag unabla to registor gince ha was
disgualified lrom holding public offics.™

ViI. CONSIDERATIONS OF LAW

oarticle 9 of thad lw o stetes “ARTICLE 9. The following may not run tor the stectve olhces eatohlished in thass
provisiona: 1. Thase who meet the conditions st aut in Anigle 85 of the Constinuion of the Bolivirinn Benublic of Venazugls
and Al other tws of  the  Ropeblic; 2, Those  who  aro sulset 1o eivil  nurdistion or disqualitication,”

hipRfgenene.gov.veireionglns 2008 demimentos/MESOLUCION NOBMAS DF POSTLHACIONES VERSION [INA

i CNE Autemats! Kystem of Nominations, Regiongl Bloetions 2008, Annex 28,

W Cortilying document. Annax 28,
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3. After 1he Admissibility Report, the State alioged that any argument on the possible
incompatibitity of Articie 105 of the Organic Law with the Americon Convention should be analyzed
angl reseived I light of Judgmont 1309/2001 of the Supreime Cowrt, The Siate rcatfirmaed the
supremacy of the Constitution, sovercignly, and national soif-determination. it highlighted that the
option for the primacy of intarnational law is a tribute to the giohalizing and hegemonic interpratation of
individuglist rationalisi. The State insisted that the new theory is fight for the supremacy of the
valorative socipl order that is the basis of the Constitution of the Bolivarian Republic of Venezualy,

G4, Maving notad the Torggoing, the Commission considers pertingnl Lo highiight firer Article 27
of the Convention of Visnna on the Law of Treatics, and the case-law of the Inter-American Court of
Human Rights (hereinafter "1he Cowrt” or “the Inter-American Court”!, which has been clear in
indicating that the states cannot invoke 1helr domestic lsw 10 elude their international obligations.™ The
Court has indicated on many ocoasions that Article 27 of the 1868 Vienna Convention on the Law of
Treaties, whosa pringiples are reflected in the American Convention, codifies a basic principle of
customary international law, namcly: A party may not invoke tho provisions of itg imernal law as
jagtification tor itg tailure to perform g reaty. This provision s based on the pringiple that the states
rmuwal carry out thair ohligations in good taith (pocra sunt servanda) '

BE. Algo when ruling on the obligalions that gistes parties assume on signing treoties, the
Court as stated thal: “In concluding thesg human rights treaties, the States con be deemed to submit
themsaelves to ¢ tegal order within which they, for the common good. assume various obligations, not
in relation to other Ststey, but towards o individuals within their jurisdiction, ™ In oddition, the case-
law of the Courl is copious with respect lo the ireaty obligotions of the states parties in general,®
Vanezuelo ratifiod the Amencon Convention on August 3, 1877, and underteok, undor Article 1 of the
American Convention and the case low of the Inter-American Court, 1o not ondy respect the rights and
lrendoms recognized in that instrrnant, hut also ensure their free and Tull exercise (o all persons under
s jurisdiction, which implics the duty of the State (o t@ke the meagures npeeessary lo remove the
cbsracles that may exist for individuals 1o be able 1o enjoy the rights that the Convention recognizes.

56, in his briels on the merits, the petitianer first alleged rhe violation of Article 24 of the
Americar Canvention, as he considerod he had received diseriminatory treatment with respect to other
persons wio, tn the past, could be candidates Tor public olfice even though an administrative sanction
uf disgualitication had been imposed on them. After analyzing the information submitted by the parties,

the Commission concludes that this argumenl wos not duly justified in this paorticular cose by the

petitionar, and thar i doss not have sufficient elemenis to consider that the (acts olloged fit within the
conditions established in Article 24, of the American Convention.

A Count FLRL, Cave of Fitaiee, Prolivsinary Oblections, Judgment ot Seprombor 1, 2001, Saries G No, 80, para. 57,

CNGgnne Convertion on the Low of Trooties, VN, Dog A/CONE.Z3R/27 (1089, 1150 QN TS, 331, vrtarad ino {ooee
Jitgary 27, VARG, Viepny, May 22, 1868,

A Court BLRL, The £rfect of Resoevations on the fotey ime Force of the dmaeioan Convention on Hluman Bights,
Advisory Opinion OC.2/82, Saptemlnr 24, 1982, Sones A No. 2,

MFor example, in the Coxtifio Petruzsi chse the Cowrt establiched: " b Court must recall thal Pere signed and
ratifiod the Amaericas Coosvention on Muman Hights, Consequently, il aceepted tha treaty obligeions set forth in the Convention
with resprect 1o @il porsone subjeat o ity Jurdsdicton without any diseriminglion. 1 i nor nocarsary (o state tha Pery, ke the
othwr States Porcdes 1o tha Convantion, seuepled the ablinations precisely in the exercme of s severcignty, O becoming @ Sune
Party 10 the Convention, Fera acoepiod the compience ol the organy ol the [macAmerdaan system for the protection of human
Aght=, and theretore abligaed Ttsell, alsg in the sxeepise ol s soversigniy. te partcippte in procordings belore the Commitginn
und the Sout arkd w gesume the obligatiens thay derive rom them and Tram the genesal appienvion of the Gonvention,” /A
Count H.R,, Cuse of Cantilo Potitien ot o, Praliminary Qljeetions, Judgmant of Seplember 4, 1388, Sedes C Mo, 47, paras. 101
and 102,
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57, I this cage it is important 10 ¢larify that the Commission will not getinte a debato over the
facts, the accrotions ond/or errors of evaluigtion that led 1o the internal Vanezuglan sourts to the finding
of administrative fishility against Leopoldo Lopez Moendoza 10 hold a public {unction,

58, Al the core of this case is the imposition of restrictions on the pelitica! right to run Tor
pubtic positons (passive suffrage) that {s to apt to run for alective office through popular vota,
pursusnt 10 Article 105 of the Orpanic Law. Asg it hos been established, Loopoldo Lépez Mendora was
sanctioned with disqualification from holding public office in the absence of a firm criminal convigtion
honded down by o competent judge. Moreover, his caose also addresses the existence of alleged
procedural delavs and etfectivencss of the domestic remedies pursued.

1. The Exercise of Poiitical Rights and its link with due process guarantees {Articles B and
23 of the American Convention)}

59, Firgtr, the Commission wishes 1o note the importance of transparency in the parformance of
public tunctions to sirangthen democracies and the informed participotion of individuals in their
construction, The Commission recognizes the establishmeant of overgight machanismsa 10 see to the
sound management and logality of the acig of public employees of the State in the use of governmont
properly to safeguard the sound functioning of democracy. In this regerd, the creation of mechanisms
and entitios for oversight and contrel ot acts of corruption or wrongdoeing in the performance of the
public function become esasnlial for ensuring the struggle againgt fraud, corruption, and any other
illegal agtivity that s 10 the douimerm of public interests. Srares have the duly 10 grganize their legal
asnd administrative apparatus to oversee and inspect the operations of the organs, entivies, and juridical
porsony of the public seclor and ofder thot invastigations be opened info aHeged ireguiarities against
government propedy and sanction tham whan there is o basis [or doing so according to the law and
the troptios gigned by the stoares. Such requirements become essential in ropresentalive democracigs to
gquiranies that when excraising their political rights, 1he citizenry can know about the actions of their
representgtives and elect thom based on solid information.

B0, it 12 equally important to guarantee political rights, which are fuadamaentally important
human rights within the inter-Ameoricen system that are closely related 10 8 set of other rights tha
make possible democratic dynomics.® The relationship between democeacy, political rights, snd hbuman
rights bay boen recognized by the member siotes ol the QAS on approving the Inter-American
Democratic Charteor, which resalves, at Article 8:

Essuntial elomuonts ot reprosentative democracy innlude, inrer ofin, respect for human rights and
tundamenta)l froedoms, acoess to and the exercize of power in accordangy with the mile of law,
the holding ot periodic, tres, and fair eloctions based on gosret balioting and universal suffrage vs
an exprassion of the soversigary of the paople, the plualisde systom of political parties And
organizationg, and the separotion of powers and independence of the branches of government. ™

G1.The impact of Artclo 22 ol the American Convention and its corg fmportance for
sonsolidating  representative  democracy  was  oxpressed  clearly by the  Inter-American Courts
"Representative democracy is determinant in the whole system of which the Convention ig a pary,
The Commission has sald that representative democracy - one of whose key clements is the popular

A Cowt MO, Case of Castasods Guiman v, Moxico. Pralimingry Objections, Morite, Reparationg ond Costs.
Judygrment G August 6, 2008, Serwes C Ne, 184,

" sten Ameniean Demogratic Charter. Appravad in tho first penury session, held Soptember 11, 20071,

FOAACHR, Report No. 1372799, Care 11,863 [Andres Avlwin Azdcar of @/, Decembuer 27, 1999, para. a4, relering Lo
Advizory Qpinion 0C-13, psa. 39, Anmng 32,
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clection of those who hold political power s the form of organization of he state explicitly adopted
by the member states of 1he Qrganizetion of American States. ™

62, The Commission has also noted hat it is not unusual that the ovolving law ol tha inters
American systemn has insisted on the existence of g direct relationship between he exarcise of political
rights so defined and the concept of democracy as o form of organization of rhe state, which in turn
presupposcs the observance of other fundameoental human rahts. In effect, in the view of the
Cormmission, the concept of representative demowracy is based on the principle that political
sovereignty vests in the people and i exercising this sovereignty thay elect their ropresentatives to
hoid pelitical power. Moreover, these representatives arg elecered by the cilizens to carry out certain
policy measures, which in turn implies thar there hog been & wide-ranging debate on the nature of the
policies (o apply (freedom of expression) among organized political groups {freedorm of association)
who have the opponunity to express (hemseclves ond meet publicly (freedom of agsembly),®

G3. Artigle 23 of the Amaerican Convention provides:

1. Evary uitizen shall enjoy the Tollowing rights and opporiumting

& to taka part v the conducl of public aftpirs, divactly or through (recly chosen
representatives;

b, io vole and to be clociig in genuine poriodic oleciions, which shall be by universal and
coual sullrage and by scoret ballot that guacanteen the froo oxpression of the will of the votore:
ant

c. o hove accesy, under generit canditiong of equality, 10 The public sorvicn of his couniry,
£, Tha faw may regulile the exercira of the ghts and opportunitics rofarred fo In be

preceding parageaph only on the besls of age, netionality, residence, language, sducition, civil
angd mentai capacily, or sentencing by a competen? court in criminal proceesdings,

64, As deduced from the text of the treaty and from the case-law of the Court, Article 23 of
the Amarican Convention recoghizes and protects political parlicipation through the right to active
suffrage and passive sulfrage, the lamner understood as the right 1o run for clective office, and the
sstablishment of adeguata electoral regqulation that considers the political process and the conditions in
which that process unfelds, In order to gnsurg the effoctive exercise of hat right withou arbitrary or
discriminatory oxclusions. Such rights, as they are considered Tundamental rights inherent 1o persons,
are subject only o those limitations exprossly establishecd in Article 23.2.9

SUIACHR, Repon Ne, 137/89, Case 11,863 (AndrGs Aylwin Azoear of o/}, December 27, 1999, para. 31. Professor
RMictioe! Roivman has orgued that: “Popuiar govarnmaent is an internationally proseribed harman ight. Adtizie 203 of the Universe
Diclaratioe on HMuman Rights provides: "The will pf the poople shall be the hasin ot the autharry of novernment; this with ghatl b
gxpragsed in periodic and grnoing clastions which shidl be by univorsaf ard rousd setleoge aod ahall be held by seeret vote or by
aruvalent fron volng procedures,’ {Therefors, whan the fght e demerstic govunvnoent i vioksudl, all the othae human fghts
thar depend on th nwigd institutions of government become matters for tho dis¢retion of the dictotors.. Violations ot the righi
10 popular government g not secondary or Iess impovant. Thoey are very, very sersus humaon righls violations.” (W, Michagl
rnan. Hoieritariun latueveettion and Flodgling Democenciag, 18 Toritam . L, 704, 78,1 a8n),

FOAGHT, Reporn No. 137/8%, Cang 11,862 (Andréy Ayiwin Azgcir @f oL}, Desembar 27, 19958, pora, 35, felering to
Buegoltions BT0 OO0 843 Q081 618 ALO/MS2E 666 (XILOMR); and 742 XIVO/REY, Arnmex 32, The Court has aise
loung than “The rght o vote is one of the cssentinl elemants for the pxistence of domocraey and one of the ways mowhich
ahtirpns froaly axprass their will sod oxorGiae W right 1o polilicel panioipation, This right implies that citivens can decide direatly
and (ooly choose, it conditiong of aquntity, thoase wiho will ceprosent Tham in meking decislons on public motters, (10 also
indicated that] political ponticipodtion by e ercrcise of tha right to he elaciod presopdoscs that citizeng con b nominated ue
candidatar in equal conditions, ond that they con bold public offices subiect 1o eloetion if tioy obtain the vorss seeded to that
andd.” YA Court LR, Case of Castadoda Graman v, Mexisn, Frdimmary Qbjusions, Modts, Buparations god Costs, Juggmaent of
Augiust G, 2008, Surios C Ne. TEA, parp. 148,

ey s Advinory Opinion Noo G, dw e American Caurt oslabiished shats “in reading Article 30 v conjunation with
uthur arlicluy in which the Conventinn agthorizos tho application of dmbatigng oF rostictions 1o spectlic rights or jrevdoms, it is
guwidhont thot the Inllowing eonditions must DO concurromily mat it auch fimitations or restrictionng are W be implomented: o) th
tha restriclion in guaestion be axprassly suthorizod by o Cenventlon and maet he soecial conditions tor such suthorization;” 1.1
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85, indesd, according 10 Article 23.2 of the American Convention, the exercise of political
rights may be reguloted by law “only on the basis of |...] sentencing by a competent court in crimingl
proceedings.” Hence, Article 23.2 means not only that & court of law in criminal procecdings is 1ho
only body that may restrict that right, but alse that any restriction arising from such proceedings must
strictly  abgerve the guarantees of criminal justice. The Commission notes that imposing a
dinquaiitication from competing for popuiarly slected office for a period of time s, by nature, a criminai
penafty and so the authority imposing it must be required 1o uphold certanin procedural guoraniass
iherept 1o crimingl procecdings, which are more strict than the guaranteess of due process requirad in
adminisirative procedures,

66, The Commission soes that the Vencruelan Constlution catablishes the Office of the
Comptroller General of the Republic as a body with functionsl, administrative, and organizational
autonomy, which focusees its actions on supervising the orgons and pntities subject to its oversight, I
astac notes that under the LOCGRSNCFE, the Comprroller General's office has the pownr 10 imMposs
sanclions and 10 ryle on administrative rosponsibility, The Commisgion points ouwt thot the Comptroller
General's office amd its subsidiary agencics are not erimingl judges or courts in the strict sense and that
its decisions are imited 1o the administrative arena, b

§67. The Commission notes that the provisions of Article 23,2 of the American Convention on
sentencing thal restricrs the exercise of political rights must be interpreted in light of both the nature of
the court that imposes the sentenco and Lhe existance in the corresponding procecdings of the hasic
guarantaes of due process also contamplated in the Convention. Therslore, the Commission considers
that in this cass the provistons of Article 23,2 should be intarpreted in conjunclion with Article 8.1 of
tha Amuricon Convention, ’

68. The lundamental nght 1o due process of law gstablished In Article 8 of the Convention (s a
guaranies that must be observed in both judicial and administrative procecdings.® As has been shown,
the Comptroller General o7 the Republic punished Leopoldo Lopez Mendoza on an accessory hasis with
disquslification from applying {or clective officc, The Commission observes that Leopoldo Loper
Mundoza's political rights werg regtricted through administrgtive channels, wilhout prior proceadings,
Incaed, the rules i question establish that “it shall be solely ond exclusively incumbent upoen the
Comprollor General of the Rapublic, withow further procedurs ..) to dacide on suapension fram the
exercise ol a position [...7 ond to impose 1.} disgualificarion from holding pubtic office.”* The

A Court HURL, Tha Waord "Laws” in Articts 30 of the American Convention op Muman Rghty. Advisory Qpinion QC.6/G6 of May
8. 1886, Series A No. G, naraygeaph 18,

The Cormmuisgion also nates that the Cornplrolior sy refer, 1o the Altorney Goneral of thi Ropoublic or 16 the compsent
courts, pvidnneg of any petion o emizsion thot harms public assets or cogldd triggaer the civil or criminat rasponsiDiity ol individuasts
et 1o anticosruntion legisioten. Law Againgt Corruption, published in Qificis! Gazene No. 5037 spacial edivon) of Apil 7,
Arvoles 4T and 42 of which prowde sy lofiows: “TITLE DL Powers and Duries of the Offies of thy Comptrolier Genoral ol
tha Bepublic and of the Public Frogeoution Sorvies in Casey of Cerrupiion, Articls 41, Hegardlass of (he terms contained it Lyw
guverning i funations, the office of the Compirolies General of ty Repulfic shall hove the ollowing duties ard powers In
mattars involving vorruption: 1.0 20 To subenit (o the Attginey General of g Republic of 10 the sompolent courts alf Jocumpnts
or wvidence that thoy may mguest, together with tha regulls of the investpationg it garries owl, with reopect to all astiony or
omisaiang that harm public sesits of could tigger the civil or erimingd responsibitity of Individunts subjoect 1o thig law, Article 42,
The DIfGe of the Compuoller Ganaral of the Republic may siaity gquestions arsing from the interpretotion of thy ebligation of
providing  sworn stgtemaonts o nol worth, from invesligatiens for dateemining adminigteative egponsinitivios, and fioun (he
subilantintion of those gases That could give fga 10 oriminal o givit respongililly,”

“OUA Court HLRL, Cake of Basna Ricorde vt ol 1270 Woekars] vg. Panaima, pace. 106,

M Organic Low ol the OHice of the Comolroligr Genaryl of the Republic and ot 1he National Fiseal Oversight Systom,
publighed in the QG Garetts of ine Bolivigian Hoputdic of Voenezusls, No, 37.347, of Ducember 17, 2007, Artsic 105
estublinhon thal "o linding of sdmimstratneg Hobilly, pursuant 1o 1the provisions of Anticles 81 and 82 of thig Lew, shall he
punishued with the Hne esrablished in Articls D4, in accordancs with the grovity of the ollense and the amaunt ol dorrage
cauasd, 4 shail be sofely and axclugively ingymbent upon the Somgtredler Gunaral of the Ropublic, withoul further procedure, 10
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Commiasion notes that the degision by the Comptroller is, in substance, jurisdictional, its purpose boing
10 exgreise the Stale’s punitive power, a charocteristic proper to the penal sphore, As the Inter-
American Court has ostablished, administrative sanctions that prove to be similar to pensl sanctions
"imply reduction, deprivation or alteration of the rights of individuals, &% a consequence of unlawiul
conducr, Tharetore, in & demogratic systerm it is nocessary 1o invensily precautions in order for such
measures 1o be adopred with asbzolute respeat for the basic rights of individuals [, 0.7™

69, According 1o Arricle 108 of the Organic Law of the Qffice of the Compuoller Ganeral of the
Republic and ol the National Fiscal Oversight System (LOCGRSNCH), the additional punishment of
diggualification from public service mated out by the Comptroller of the Republic requires no further
proceeding or Jilterent substlantiotion from that already isswod by the Comptroller when he declared
administralive liability. Moreover, the lack of such @ procedure prevented Mr. Ldper Mendoza from
axorcising his right to be heard with respect to the applicability and proporsionality of the punishment
af disqualilication from public office in light of the facts of the casa. In addition 1o the broad torms of
the legal framework, the accessory sanction of disqualification from public office is decided on a
digeretionary basiy by the Comprrolier in accordance with his determination of the seriousness of the
offensc, withowt defining criteria for varying the pupigshment in ling with tha gravity of the illicit action,
which undermines the principle of proportiopality and legality with respect 1o (he penalty. The
Commission notes that the grounds for Imposing the penalty and the apphicable tariffs are notb
peaviously defined in the law in formal, detalled, and precise terms, which viclates the principle
whereby oflenses must be lypitied. That in turn has an impacl on the possibility of presenting
arqumaents regarding the applicability and proportionality of the penalty in confrontational proceedings.
To summarize, that Tsilure to lypify the offense allows the Comptroller General 1o act with discretion in
imposing the penalty and alfects the possibiity of referring that decision for review by independent
juchoial agencics.

70. The Court has stated that “The duty 1o state grounds is & guarantee linked Lo tho proper
administration of justics,”™ protecling the right of citizens to be tried for the reasons provided by Law,
and giving credibitity to the legal decisions adopted in the framework of @ democratic society.”™
Furthermare, the Courl has underscored that the decisions sdeptod by national hodies that could affect
buman rinhte must be duly justified, bacause, if not, they would be arbitrary decisions.”™ In vunh senso,
the reasons given for a judgment must show that tha argumaents by the parties hove been tluly weighed

Jo— ot

decide, with rogpoct 10 the ontily in which the iiinit act was committed, o0 suspension from 110 exercise of 8 poshinn wilhoul
pay lor g peiod no lonoese than twonty ol (24) monthe or the dismissal of Ow persen found guilty, o by enacted by tho mos|
senior authority; and o impese, 0 Hght of tw gravity of tho regularity commitiod, digsqualificinion 10 hokl public office tor 8
potind of up 1o flteen (13 yoars, in which ease Do shall remit the pertinent informarion w the human resources departrsrd of
the cnlidy or ageney in which the offence occurred {or that depariment 1¢ maka the correspanding armangements, In cases in
wiugh agpmndgirative halalty g found to He with the most sanioe authizrity, the punishrarg shall be cazred out by the body
rpapansilde for appoinling, remsoving, of disminsing e gutherity, The most semior authorities of the aguneins st entities
rederrad woin numbored paragraphs 1 theouyh 11 of Anicle @ of thin Low shall b obfiged - prior In appointing ony govermmant
elfictal - we consult ihe regislor of disgualified porsons 1o B oreared gl kopt by the Office ol the Compirodiar Genvol of the
Repuibdic, Any appoitman rmaede without obaerving this reguirement sladl e sall and veid,” {Omanic Law of the Othise of 1the
Camplroliee Soeneral of this Republic and of 1he Natengl Fiscal Quersight System, Chapter IV On th Administeative Procodure for
Determining Linbilittes, OHicial Gazetic No. 37,3497 of Decemnber 17, 20011,

BUA Court HURL, Case of Bacng Reordn ot ol (270 Workars! va, Panama, pacs . 106,

™ the Buropean Court has se raled in the Gose of Suvomingnt "Tho Qourt then reitarsios 1hal, dccording 1o i
entpbiiabed coxe-law rotfocting & principie inked (0 the propes aderdsisaolion of uistice. Judgments of rourts and tibunaly should
adenuatety Susle the fessons on which thay are hased,” O Suorninon v, Fofsed, no. 2780197, 4 24, 1 July 2004,

U Cours FLRL Case of Apite-Bacbarn wt of. (First Court of Adinioistrytive Disputos®™] v. Vaneryefy. Proliminary
Ohjuction, Merity, Reparationy and Cosw, Jadagment of Ausguet 5, 2008, Sarios O No, 182, para. 77,

QL Case of Yalama, supra noto 63, paras, 152 and 183, and Case of Chapaers Atvaccz and Lago Iniguer, supra note
23, pora. 107, Lkinwise, tha Furopeinn Qourd bas pointad ont tha the judges must indicate with sullicient olarity the repsons lor
whigh ihey alapt thelr docisions. OF. Fadigrmazsiog v, Greeca, judgmaent ol 16 Dacermbr 1092, Series A no. 202, po &, 8 200
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and that the body of avidence hag been malyzed. Moreover, o reasoned decision demonsirates 1o the
partics that they have been heaard and, when the decision is subject to appest, 1 affords them the
possibility 1o argue against i, and of having such decision reviewed by an appeliate body.™ For all
those reasons, the duty of substantiation is one ol the “due gusrantess” included in Article 8.1 w0
safenuard the rght o dug process of law,

71. The Commission also considers that the imposition of @ heovier punishmoent at the
Comprroller’s disoretion, based on his assessment of the seriousnass of the illich act, warrants, In
accordance with inter-American syslem of jurisprudence, granting the accused an opportunity 1o
detend himsell.. That is becouse the effect of the additional punishmentl of disqualiticaton from
exarcising public office Is by its very nature penal as it constitutes, pursuant 1o Arljcle 23,2 of the
Convention, disquallfication from the political right to be a candidate 1o elective office, Moreover, the
Commission considers that, inter alie, the type of defense and mustering of evidence by the acouscd
would ditter significantly from the type of defense ncoded lo desl with an adminisirative sanction
wvolving a fine. In the instant case, the punishment of disqualitication of Ldpes Mendoza’'s political
rights wag imposed several months alter he was lound quilty and ofter the principal punishment {a
fine),

72. Tho Cormmmission also considers that gven in the event of a tinding of administrative liability
with additional hoavier sanctions, the review body should have conducted an in~dopth analysis of tha
gravity of the behavior involved, the commensarable nature of the sonction, and the appropriotengss of
the sanction impogssd,

73.In the instanl case, it hos been shown that, whon they adoptedfreviewed the decision 10
disqualify Lopes Mendeza from pubiic office, neither the Comptroller of the Bepublic nor the Supreme
Court’'s Political-Administrative Chamber produced addilional arguments to substantiate the imposition
of a heavier sanction on top of the Hne. Nor did they produce srguments appraising the wype of illicit
conduct and stating the grounds for imposing one of Lthe highes! forms of additional sanction. For the
abovo reasons, the State violored Article 23 of tha American Convention wirh respect 10 Loopoldo
Lépez Mendoza by Tailing to directly apply the provisions of that artjcle in the case at hand, In addition,
The $tete violated the due guarantees established in Article 8.1 of the Amgrican Convention in
conjunction with Article 23.2, in relation o Article 1.7, 1o the detrimant of Leopoldo Loper Mendoza.

2, The right to prompt recourse (Article 8.7 and 25 of the American Convention) in
conjunction with the obligation 10 respect rights {Article 1.1)

74. Article 8.1 of the Amaricen Convention eslablishes thal every person haz the fght 1o a
hearing, with due guasrantees and within a rgasonable time, by a compeotent, independent, and importial
ribunal, previously established by low, i the substantiation ol any acousation of n griminal nature
made agoinst him or for the determination of Mg rights and obligations of a civil, labor, lscst, or any
other pature. Also, Articie 25 of the Convention provides:

1. Everyore hos the nghr 1o slinple snd prompt recoursa, or any other ¢lfsclive racourse, 10
aocompetent gourt or twibunal for profaction anoinst acts that vielate his fundamental rights

B Swarninen v, Findood, supre nate B4. 0 s tarm, the Human Rights Committos sensidered thet the absonce ot a
resnnard judgmin ol the Court of Appesd was likely so provant the author frem syecnssiully argaing hig puation Badorg g highor
courl, thus proventing the availabiity of a hather ranedy. United Nations, Huonmn Sights Comenintae, Case of Horitton v.
Jameadsy, Commuanicarion No, 33319288, CCRPR/CS0/DME231988, March 23, 1594, )

A Court MR Case ol Roxeans Beyes veesus Guatemaln, Mordts, Reparasions and Costs, Judgment of Seplember
14, 2006, Suries 0 No. 133,
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recogrized by the censtiturion or laws of The staty concerned or by this Convenlion, even though
such viclalion may have beon committed by persons acting in the courge of Thelr official dulios,

2. The States Parties undartake:

a. to ensure that gny person claiming such reamedy sholl have ks rights dotermined by the
carnpetent authority provided for by the lagal aystem of the s1ate;

h. to develop the possibiitios of judicial remedy; and

o, to ensurn that the competent guthoritios shalf enforce such remedies whon granted.

8. The Inter-Amencon Court has hetd that the states parties to the American Convention ore
obligatad 10 provide etffective judicial remedios to the viclims of human rights violations (Artiole 257,
ramodies that should be substantated in keeping with the rules of due process {Article 8,1}, @l within
the gengral obligntion to ensure the froe angd full exercise of tha rights recognized by 1he Convention to
ali persons under its jurisdiction {Articte 1.1}, In addition, the Court has held that the main purposs of
international human rights law is 1o protect persons from the arbitrary excercise of power by the slate.
n that sense, “the incxislence of offective domeslic remedies places the victim in a situation of
dafenselessnoss. "™ For that reason, the lack of an cffective judicial romedy (o remedy violotions of
rights protected by the Convention constitutes o separate violation of the Convention.”’

76, article 25,1 of the American Convention incaorporates tho principles recognized in
international human rights law on the eftectiveness of the instruments or procedural means aimad a1
guarantecing such rights.” In addition, the Inter-American Court has established repestedly thal the
guarantee of an effeclive remedy is a basic pilar, not only of the American Convention, "but aiso of
the ruie of law ilscell in a democratic sociely, in the terms of the Convertion.”” The judicial remedy
daes not have to be resolved in favor of the party that allegos the vielation of b or her rights in order
10 be considercd “cffective”; noenetheless, sffectivencss implies that the judiciel orgen haes evaluoied
the merits of the complaint.*™ ln that regard, the Inter-American Court has concluded: “A remody which
oroves flusory hecause of the general conditions prevailing in 1he country, or even in the particular
cireumstances in o given case, cannot bo considered effective,””’ The Court has established in its case-
faw thot the remadies avaliable 1o clarify human rights violstions judicially must not only exist formally,
but must he adequats and elfective in the task of protecting the right 1o justice of persons undar the
slate’s jurisdiction.™

T7. The protection established ar Articles 8 and 25 of the American Convention s bolstered by
the genaeral obligation 1o ensure the rights provided for a1 Articie 1.1 of the American Convantion,
obligating the $Uates portiey (0 ensure 10 gvely person access 1o the administration of justice so as o
judicially clurify humnan rights vielations, prosccuting tho persons rosponsible, and making reparation for
the harm sulfersd,™

MOUA Gourl BB, Cuse af Pafacmars (iibarne, pasa. 1830 Cuse of the Molwans Compnuaity, pera, 142; and Casg of the
Newrar Cries Sigtors, pata. 7.

s Count TLR,, Case of the Gonstitutinnal Court (Aguiree Roca, Rey Ferry and Bevorgdd Morsann v, Pyl Series O
No. 71, Judagmaent ol Jonaary 31, 2001, pora. 88,

oy

oA Court VLR, Jidicid Guarartees in States of Emergency (Articios 2730 28 ond 8 Amarican Conveniien oo
Human Rights), Adviegey Opintan QC.QM7, parp, 24,

Mt para. 90,
PHACHR, Repor No. 30/97, Case 10,087, Gusiave Carranza (Argentinal, September 30, 1597, pars, 74, Annex 37,
B, poro. 24,

FEHA Gourt FLRL, Case of Fve pensiopers, pacs, 1EE A Court LR, Case of Cartos, para, 525 YA Court HUR, Cose wf
tha Mayoagna (Somn) Cormmunity of Awas Tisdoi, pera. 1120 and YA Cowt WAL, Cage of Bimaes Volgugurz, parac 181, A
Court LR, Cane of Baeciay Alton, Judgment of Morch 14, 2001, pora, 43,

B ot LKL, Case of Loeyss Tomayo, Judgment on Ruparalions, Noverhber 27 1888, Sardes C, No, 42, para, 169,
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78, The determination as to whether & judicial proceeding satisfios the requiremoents of Article

25 must be made on the basis of the circumstances of sach panicular case and examining the process

N ITs 1otality. In this regard, the Inter-American Court has established thoat clarifying whother the state

hw* or has not violated ils international gbligations may (cad 1o the organs of the inter-American system

negding 1o undertake a comprahansive review m‘ their respective domestic procedures 1o detorming
whgthor they have met international standards.”

78.in addivion, the Inter-Amarican Cowrt has noted:

tha ain of Internationol Muman Rights Law is 1o r;rc:vidf, the individueal with means of prosection
vl the intornationally recognized human rights vis-a-vis The Stoate. Under irternational jursdiction,
the partios and the subjoct matier of the controversy are, by defintion, difforent than under
domaestic jrisdiction,®®

0. In this regard. the inter-Americon Court has noted that gafsguarding the persen in the face
of the arbitrary exorcise of government power is the essentinl objective of the imternational protection
of huwman rights, Thoe non-existence ©f effective domestic remedies places parsons in a detenseloss
position,

81.The caso-law coiled in the foregeing paragraphs embodies the pringiple  Lhat  the
cftectivensss of a remody is not limited to the format declaration of a violation: to the contrary. the
right o access (o fustice Implies that the state must adop!l oll meagures necossary 1o remedy that
sityation, The Commission notes that such reparation must be integral, in those poses in which the
noture of the Tacts so requires, that iz, it should include restoration of the right or liberty violated, and
the alimination of ali the cHects caused directly by that viplation, for to the conirary the judicial remedy
cannot be considersed oflective,

82. For that reason, the lack of an wifective judicisl remedy to make reparation for the rights
proteciod by the Convention constilltes a separste violation of the Convention.™ In addition. the [nter-
American Court hag repsatedly established that the guarantee of an effecrive judictal remedy is o basic
pillar P01 only of the Amorican Convention, “but also of the rule of law itself in a democratie gociety,
according 1o the Cornvantion. "™

83.In this case. the ngsessment of whether Judicial protection was offered 15 done for the
purpese of determining whethar the Bolivaran Ropublic of Venezuela has viclated the American
Cenw-rnicm |5 o state parly 10 the repty through the oets of its judiciul organs, It is understood that
. Leopoldo Lopez Mendoza sought, through two motions 10 vacate, and one consiitutional motion
hrougm halfarp the highest court of Venczuela, the determination as to the inapplicability of Article 105
af the Crgenic Law, considaring it at odds with the Constitution and the American Convaention,

84.0n October 4, 2005, Leopoide Lépes Mendoza filed 8 metion (o vacals against tho
admipistrative  act  that declarod his  administrative liability (FDVSA  facts) before the Political-
Administrative Chamber of the Suprame Court. The porties agree in stoting that as of the date on

A Court PLRL, Caxe of Juan Mumbeere Sdochez, Judgment of Novemher 26, 2003, pard, 120,

A Qournt HURL, Case of the Gamer Paguivaud eothers, Judgmuent of July B, 2004, Scrivg C Ne. 110, para. 73,

MO Court FLIRL, Case of Chande Reyes, Judgtnent of Seprombor 19, 2000, Series O No, 157, para, 129 VA Court
MR, Case of Garein Agite and Bamires Rofas, Judgmont of Novomber 25, 20006, Sadcs © No, 137, para. 315 VA Court MUY,
Case af Folarnses fifaene, Judgmen) of Ngvomber 22, 200%, Serkes G No, T3, parg, TRZ,

* p,

W petd | para. 90,
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which the arguments on the merits were submiticd to the TACHR (July 2008}, the motion to vacatg
had not been ruled on. Therg is nol an express provision that indicates the period of time for deciding
on the admissibility of this motion or on the definitive rdding. The prgans of the inter-American systerm
have ruled that dog diligence includes the obligation of discharging all the nacessary formafities within a
reasonable time. In addition, they have set three basic criteria for determining whether or not a delay is
reasonabio; (i) the complexily of the matter, {ii) the procedurai activity of the alfected party, and (i)
the actions of the judicial avtherities,*® In addition, the Commission observes rhat with respect 10 this
motion, the State did not indicate thot the motion 1o vacate was complex. From the documents in the
record before the IACHR, thore is no evidence that the petitioner or his representatives have boen
engaged in activity thet has provoked an unwarranted defay in the processing of the matier. Finally, the
State did not show that procedural reguirements justified the duration of the process.* It is ciear that a
rermedy in the form of o motion nol ruled on three yvears [rom the date of its filing is not cotffoctive,
putting the petitioner in & defenseless position

85,1t has aiso booen shown that on August 4, 2008, Loper Mendozae attemptled to pursue a
motion 1o vacate with a request for injunctive relie! (tacts of the mayor's office) bofore the Political-
Administrative Chamber of the Supreme Court, The request for a preacautionary amparo action and for
the temporary suspension of Articic 105 of the Orpanic Low was resolved on March 8, 2006, On
doelaring the precosutionary amparo inadmissible and the request tor the suspension of Article 105 of
the Qroanic Law unfounded, the Political- Administrative Chambar concluded,

Lot theee being an express administrative set by which the sanction ol disgualification trom
holding public office was imposed on the petitionees, 1his Chamber considers that the alleged
thrgat ol violalion of the constitutional right 1o defengo of the maving parly constitutes &
situdation that can no longer be remedied by this means of precaetionary protecuon .1

...} As for the subsidiary reguast [.) 1 should be noted that thero is no purpose in igsuing o
pronguacement, (. ag the requoest of the moving parties was aimoed at keeping the Comptroiler
General of the Bepublic, in the use of the powers provided for in the sbove-noted article, from
applying tha sanction of disqualificarion on tho pelivionurs which, we was already said, wag
applied 1o hem, gs sppesrs from e resolutions handed down by the Comptroller General ot tha
Papubtic |...)

B&, The motion 10 vacate filed in tho gontenticus-administrative Jurisdiction wos declded on
August 5, 2008, 1hat iy, throe years after having been liled, The Political-Administrative Chamber
dogided 10 reject the motian, feaving in place the sdministrative resolution appealed, With respect to
the arguments on due process violations in the investigative phase and in {he procecding that resulted
in the determination of administrative liability of Loper Mendoza, the Chamber concluded,

o] thal the procedure establishad in the (Organic Law) was {ollowed fully by the Office.of the
Camptraller, tor the Interestod partics were polifisd of the facts thay riggered the investigative
powar L e exercised, as well a5 the tacts which, within thg investigation, led o the apening of
tho procedurs tor determining administrauve Habilivy,

B87.1n the same judgment, with rgspect 1o the allegation of violations of the right 1o due
process related 1o the right 1o defense, ng o resuit of 1he application of Article 105 of the Organic Law,
the Chamber held

A Coart FLRL Qase ef the Molwana Community, para. 160, Alsey Durgpean Caus of luman Bighss Wimnines v,
Geronany, No, GOGIAIN0, § 23, 24 May 200%; Pancfienkd v. Rugsio, Nu, 457100088, § 129, 8 Febraary 2009 and Tudurey v,
Roloaria, No. 3BE3298, % 45, 18 Janvary 2004,

ua Court HURL Gase of Gende Lacaye v, Nigyroguo. Merits, Reparationa, and Costs, Judgment of January 29, 1097,
Gurivy © No. 30, para. 77, Caze of Kimel, supra nots B, para. 37, and Case of Salvadoar Chirilsogs, supra nOwe 12, para, 78,

o
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L) the provigion referred to] makes 1 possible for 1ho highest-level Comptrollar Authority to
decide on sanations "without any other procedure” and "based on the extont ol the wrongdoing
cominitied.”

Lo

One observes that the imposition of the sanctions provided for at Article 108 of tho {Qrganic
Lawl on citirens ] ared Leopoldo Lépez Mendoza iz 0 censeguence of the rosult of tho
pdmirdstrative invostigation undertolken by the Ctice of the Compurolier General of the Republic.

Accerdingly, once the irregularitics committed were determined, the participation of the highest-
ranking authority of the Qffice of the Compuroliar was Iimitog (o pondering These irragpariios,
‘) i view of [thair) seriousness 1,07 for the purposes of imposing the respactivo sangiion,
without the naed o initiate another administrative procedure, ss provided by thent provision,

.

in view of the foregoing this High Court concludas that in the case under study, the sangtion of
disguaiification of tha moving partins was o consequence of the procedure that culminated in the
finding of their cdmimsuative liability, which iz why there was noe vidation of the rights 1o
ditense and Lo due process as alleged by the petitioner and it so finds.

28, As regards this remedy, the Stwate justified the dalay pointing to the existencoe of tho
complexity 0f tho case and the procedurst activity, given that:

not only was it filed together with a precautionary ampare aclion, which itselt implied &
predminary procedure in this respect, but thery was also a reguest 1o join by a third party, filed an
July 13, 2006, by altorney Edgar Parry, in bis capacity as logol ropresentative for Councll
Mamber Antonin Jimdner, who also requesied a precautionary messurs, which was the subject
of now pronouncéments by the Chamber.

B9, With respent to this remedy, the Commission observas that Lhe State did not specifically
indicate what consttuted the complexity whaen it comes lo ruling on the motion to vacate reiated 1o
the tacts of the mavoer's office. This observation is mindful that the request for injuncrive rebef and
admiasibility of the motion 1o vacate were docided in March 2006, and 1hat it was not until August
2008 thal the final ruling was handed down in respect of that motion, In addition, the State did not
make any retarence 10 the conduet of the pettionsr, and an the diligence of the competant authorities
it maoroly submitted ¢ list of setions by the Supreme Court,™ without construgting ony argumaent
around it 1 shoukd be noted that as regards the argument reioted Tto the motlion o join as a Whird-party
to the case op July 13, 2006, by attornoy Edgoar Parra Moreno, Lhe Commisgion considers that even
though processing this motion could delay the reguiar processing of the matter, tha delay of more than
twao years aller 1hatl third-party joinder in reselving the motion to vacots and three years since i1 was
fited is excoasive,”

90. Finally, on June 21, 2006, the petitioner broughl a motion 1o veeate as unconstityional,
with a precautionary ampare against Article 105 of the Crganic Law, belfore the Political-Administrative
Chamber of the Supreme Court. According to tha record, on January 31, 2007, the Constitutional
Chamber admitted the molion and declared the request for progautionary amparo 1o he ingdmissible,
0On August 8, 2008, the Supreme Couwrt denied the motion to vacota.

91, During the proceedings hefore the Commission, the State justified the procedural delay of
the eongtitutional motion based on the complexity ol the case, thg procedural activity of the interested
parties, ond the activity of the judicial authorities. As regards the comploxity of the cose, othors were

¥

Sue briel of Seplamber 24, 2008, In which the State filed a Hat of procoedss)s below the Folical Administrative
Charmbaer of the Supreme Court Gt ndicated ot iU woold submit annerxes which w dote have not oo received at the TACHRY in
Cuse 2000 5124 belore the Potiticsd- Admipitratve Chinmber, retated 10 e fosts of the mayor's oltice, Annax 30,

Bopin Qours MR, Caan of Apits Gurbere 28 o, {"First Cotnt the Contuntiows Adminis tretives Jurtzdiction™) v, Veniseels.
Prowounery Objcelions, Merits, Raparations and Cosin, Judgment of August 5, 2008, Seres © No, 182, para.
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joined that challenged thae constitutionatity of Article 105 of the Organic Low: this was cven more
complex in the case of popularly elected public officials, With respect to the patitfoner's procedural
activity, the State indicated that he met his procedural burdens in timely fashion throughout the
process, but that “orther interesied persons sought 1o intorvene inthe respective proceedings, or due o
the identity of the subject matter 1o be resolved, the judicisl organ ordersd the joinder of the acrions,
which no doubt led 1o them being more drown out.”

92. The Commission does not consider it unreosongbie that the Congtitutional Chambeor of 1ha
Suprame Court hag taken lwo yesrs 10 resolve the constilutional motion given the complexily of the
matier 10 be decidad, and the joinder of other cases in the same proceeding, Bven s0, the Commission
notes that the petitioner pursued seversl remedies in tmely fashion or the purpose of seeking 10
challenge or request the suspension of tho elfects m 3 pravision that impeded the axorcise of his
potitical rights (o run for elective office. This in consideration of his effort 1o run as a candidate lor the
glactions of November 2008 and mindful that the procoess of ragisteslion 1o thet end should be done
from August B to 14, 2008, The Commission congiders thal the time tapsed 1o resolve, ol together 1he
rermedias pursued, i85 nol reasonabie. Than situation s even more important H one Bears in mind the
nature of the rights and interests ot steke in the case, more specifically the pelitioner’s claim to run as
a candidate for the Novomboer 2008 elections,

3. The possibility of registering, in August 2008, the nomination of Leopoldo Loper Mendoza
for the November 2008 elections dependad on a timely and effeciive decision by the judicial organs of
his country wilh respect 10 the compartibility ¢of Article 105 of the Organic Law with the Constitwion
and the Americen Convention. The basis of Lhe administrative act by the National Elecioral Council for
which the registration of Lopez Maendora was rejected was the application of Article 105 of the
Organic Law, thus the only way to declare the inapplicability of that articte to (he particular gcose was
by exarnining its constitutionality.

94 Now, it should be noted that the Constitutional Chambrar of the Supreme Court held that
Articls 105 of the Orgonic Law is compatible with the Venezuclon Constitution and the American
Convention, in additicn 1o indicating that the article authorizes the Compitraller ¢ impose the sanclion
stemming from the finding ol administrative Hability "without any procedure ™ 11 heing a question of theg
“gxpression of two administrative acts by the same sanction-imnoging power” and reiterated its case-
aw, copciuding that the “sanctions that correspond 1o the tinding of adminigmrotive fability thus the
provision challengod docs not violnle the gonstitudonal right 10 duc process,”

95. The Commission considers, first, thal when analyzing the international responsibility of the
State 1o guarantee judicial protection, ong should boar iIn mind that the substentive ruling on the case
focuses on moetions to vacate reiated 1o the violation of the right to participate in government through
ihe politica! rdght Lo be nominated 1o run for elective office, accordingly they merited a prompt, and
efteclive response, In Keeping with the standards ot the Convantion, Morsover, as regards the role of
the Judiciad branch in the face ot alleged vielotions of the Amedcan Convention, the Court has
indicated:

the Judiciary must exacise a sort of "convestionality contel” between the domastic legal
provisions which are applied 1o specitic cases and the American Convention on Human Righta, Ta
perform this task, the Judiciary has o rake into account not only the Ueaty, but algo the
intorpretation thereot made by the Inter-American Couwy, which iz the ultimais interprater of the
Amerivin Canvention,™

96. The expression “sentéencing by a competent coyrt in griminal proceadings™ in Anticle 23.2
of the Convention ns onge of the only grounds for rogulating political rights does not give rise 1o

" Cee YA Court FLRL Case of Almonacid Arcfone. Judgment of Sepromber 26, M08, Sories C No. 184, para. 124,
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difticultios as renards it scope, thus the interpretive rule applies that establishes that when a law ig
clear and doss not reauire any major interpretive effart, only its direct application is in order.™
Accordingly in sttuations such as this, the fullness of the exercise of the right is intimately linked 1o the
existence and etfectiveness of the judicial proceedings that operate as a guarantee,

97. As the Commission has stated in the case of Castarieds v. Mexioo:

The right 1o the judicial efective tuteloge in the present case must inelude the possibility of a

wide dobate and morits with regard 1o the constitutionality or the compatibility of certain electorad

nonmg wilh the inlermatonal low of the human rights, in opportune time and in an effagbive
k]

way.,

98. In the instant application, the Commission concluded That in this case the domestic courts,
i thair decisions, falled in their duty to provide an effective remedy on not having made & direct
application of the content ot Articte 23.2 of the American Convention, which antgiied a violation of the
rights of Ldpez Mendoza, disqualifying hitm from running lor alaclive office.

39, The Inter-American Court has indicated that

n remady must he ... eftoctive that s, capable of producing tho result for which it was devised, A
remedy con become ineffective 1T i subject 1o proceduwral requirements that render # inapplicoble; i
it in fact has no grounds on which to make the authorities accountable; [...] or if it is not applied
impactially,” Funthermorg, 7., when it s provers that the appeasls dre thrown oui .. on substantiol
grounds L. resorring 1o e bhecomos o senselaxs Tormality {7

100, Tha Commission considers that the romedies pursued by the petkionar in the domestic
jusisdiction, i practice, were ineffeclive. This is because the decisions reachad hy the varjous judicial
mechanigms dismisging repestodly the claim related 1o tThe compatibility of Article 105 of the Organic
Law, for strictly procedwral reasons, or on grounds that it is higtorically enshrined in the Venezuelan
fow, carraborate s ineflicacy In werms of offering a romeady 10 the violntion of he right eashrined in
Article 23 of the American Conventon, 10 the petilioner’'s delrimant,

107, Accoerdingly, the Venezuelan Stte has breached its obligation 1o provide judicial
protection in keeping with Article 25 of the Amercan Convention Lo Lthe victim in this casco, on not
naving analyzed, in kecping with its international obligations, the unconstitutionality of a provision that
is per 2@ contrary to the Convaertion, The Commission algo concludes that the State violated Article 8.1
a% regerds the molion to vacate broughl betore the Political-Administrative Chamber of the Supreme
Court (PDVSA grantg) censidoring that 1o date it has not beon rosolved,

3. The abligation of the Siate 10 take all measures within its reach to bring its domestic
{aw Into line with the provisions of the American Convention {(Articles 1.1 and 2}

102, Article 1.1 of the Convantion provides,

The Stales Partics (o 1his Convention urdonake to respect the rights ond Trecdoms recognized
herain and to ensure to all persons subject 1o their urisdiction the free and tull exercise of those

= Gupreme Court of Arganting: A, 671, XXX Alfanza “Frente pac b Unidad™ {elecciones pravineialps gobernador y
vicegobetador, Gipulados v senadores peovingiales! w5 pficidlmacion Iites de ganditatos 138" albance “Tromt dor Uniyy”
tprovincis! clootens governor dand doputy gouernoer, provingiad dopatics and sonators) rer official registrating ol lists of
sandidates]. Septernber 20, 2001, Annex 31,

AACKE, Ropor! No, 11306 Cace 12,8358 Lnrpe Costaheda Guiman) Qotobur 26, 2006, para. 140, Annex 32,

PEIACINT, Moport No. 1798 Cose 11,006 lAlon Sarglud, February 7, 1998, Annex 32,
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rights and freedoms, without any diserimination for reasons of rmce, color, sox, language, taligion,
political or other opinion, national or social origin, economis status, birth, or any other gocial
condition, -

103, Article 2 of the Amorican Convention stipulates:

Where the exercite of any of the rights or fruedoms reterred to in Article 1 is not alrpady angarid
by legislative or othor provigsiong, the States Partias undertako to adopi, in gaecordance with their
constifuiional processes and the provisions of this Convention, such lagistative or other medasares
#s may be PoGcessary o give eifecl (o those rights or freatdoms,

104, In the preceding application the Commission concluded that the Veneruslan State has
violated the political rights of Mr. L.époz Mendoza on having applied Lo him 3 provision that authotizes
on administralive entity to impose a sanction of digqualitication from holding public oflice, whhout any
conviction, by o gompetent judge, in a criminal court. There are many ways o state cor violate an
international treaty, and speciticaly the Convention. In this case, it can be done, Tor example, hy failing
to sdopt the provisions it is obligaved to by Article 2, In addition, of course, issuing provisions thal are
not in contormity with what is requirad of it pursuant to obligotions under the Convention. For thase
purposes, i1 doss nol matter whether those provisions were adopted in keeping with the domestic lega
order,

105,  The Court has noted in that in light of Arrigle 2 of the Convention, bringing the
domestic law inte line with the Convention implies adopting measures along two lines: (i) suppressing
provisions and practicos of any nature thar entail a violation of the guarantess provided for in the
Conventipgn, ond (i) adopting laws and pursuing practices conducive 1o the actual shservance of those
guarantees. ™ In this sonse, the obligation of the first line is only satistied when the reform is actually
undectaken,®™

106,  On this iast point, one should note that cven though the State ratified the Amecrican
Convention on August 2, 1977, it has kept in force the legisiation that expressly inciudes the
administrative jurisdiction as the suitable one for imposing the sanction of disquatification of polideal
rights, '™

107,  Notwithstanding this, the Court has estabiished that "when the Legisiotive Power fails
10 set aside and/or adopts laws which are contrary to the Amatican Convention, the Judiciacy is bound
t¢ honor the obligation 1o respect rights as staled in Article 1{1) of the sald Convention, and
conssquently, it must refrain from snforcing any faws contrary to such Convention. ™ In rhis sensc,
the domestic judges and courts sre subject 1o the rule of law, and, thercfore, arc obligated 1o apoly the
provisions in force in the legal ordor, Yot when a state hos ratitled an imternational treaty such ns the

FAACHR, Hoport No. 118/89, Coge 11,428 1Susena Riguehi Mivagawa), Pora, Octobor 6, V888, para. 20, Anmix 572,

BpA Court H.B. Case of Almonacid Arcltarnn. Judgracnt o) Septumbor 28, 2006 Series ¢ Na, 154, s, 1T18; A
Count LK., Case of Ximeage Lopes, Judgmont of July 4, 2006, Sanes O Noo 148, poro. 530 UA Court HLR., Cuse of Gomez
Palpeiino, dudgment of Noavomboe 272, 2009, Soieg C Noo 138, pern. 9, WA Caourt FLRL, Cosg of the “Auapiipan Maossacre”,
Judgment of Sepromber 15, 2008, Sarius © Nao. 134, poa, 109,

A Court MLRL Cuse of Afmonacid Arcitano, Judgrment of September 286, 20006, Sores © No. 154, pars, 118 LA
Cowrs FLERL, Cuse of Raxcacd Reyes, Judgmont ol Boptamber 14, 2005, Serias ¢ Noo 133, para, 87 UA Court M8, Cuse of thy
Yukvo Axa lihgenows Comppomity, Judamont of Juna 17, 2005, Scrics © No. 125, pard, 1007 UA Court 1LR,, Case of Corsar,
Judgmenty of March 37, 20005, Surics O No, 123, paras, 91 and 93,

B Amicle 106 of the Law on th Qllice of the Comptrollar General of the Republic,
™ Bee YA Court MR, Case of Aimonacitd Arcllino, Judgeeent of Septomber 28, 2000, Series C No, 154, para, 121,
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Amarican Convontion, its judges, as part of the state apparaius, are also subject 1o it, which means
they are under an obligation 1o see 1o it that the effects ¢f the Convention provisions are attained.'?

108, This doos not mean that the Commission has powers Lo rule on how one adopts 2 legal
provision domestically. That ia a function of the competent organs of the state. What the Commission
must verily in a spacific case is whether the provision contradicts the Convention, and not wheather it
contradicts the domestic legal order of the siare, '™

102, Yot even il Article 108 of the Organic Low had not been applied in the instant case,
that tact would not suflice 10 satsfy the requiremaoms of Article 2 of the Convention in this coase: Firsgt,
becpust scoording 1o what has been noted in the previous paragraphs, Article 2 imposes a legistative
obligation to suppress any provision that violates the Convention, and second, becsuse the criterion ot
the domestic courts may change, and so0 a decision may be made at gome time in the future 1o apply a
provision which for the domestic egal order remains in fores, ™

116, As the Court has established, Article 23 of the Convention not only establishes that
gvery ¢itizen shail enjoy rights, but also “opportunitizs.” This implics 1he obligatien (o ensure, with
pasitive maasures, that every person who formally has political rights should have a genuine
opportunity ¢ exercise them. In thia sense, it is cusontlial thal the State gonerate the oplimai
conditions and mechanisms such that political rights can he excrcisod coffectively, respeciing the
principle ol equality and non-digcrimination. ™

111, Based on the foreqoing, the Commission concludes that the Vengzuplan Stote hos
braachad its duty 1o adapt the domaestic order to the ohiect and purpese of the American Convention,
on keeping in force the provisions that unreasonably restrict pelitical rights or acts that apply such
provisions, in kesping with Article 23 of the American Convention in connection with Article 2 of the
treaty.,

112, Finally, the Commission also considers that the $iate has bresched its obligation to
guarantee, under Article 1.1 of the Amarican Convention, according 1o which the states party must
ensure the exercise af the rights and freedoms recognized in the Convention for persons under their
jurisdiclion. [t is an obligation that involves the duly 10 organize the government spparatus, and, in
genaeral, all structurgs through which government power is exercised, such that they are capable of
fogaily ensuring the froe and full exarcise ol human rights, 1Uis a8 8 consequence of this ebligmion that
the states partics hove the legal duty to prevent, tvestigaie, and sanction every violation of the rghts
protected in the Amarican Convention.'®® The nter-American Court of Human Rights has heid: “if the
State apparatus acts in such 8 way thot the violation goes unpunished and the viclin's full enjoyment
ot such rights is not restored as soon as possible, the State has Tailled to comply with its duty 10
ernsure The free and Tull exercise of those rights o the porsons within ity jurisdiction, "

113, In the instant case this duty to guarantee is violated insofar as the [nter-American
Commission linds a violation of the guaramtee of the right to participate in govarnment in conditions ot
paualily, in rgspoect of which ao judicial protection was oftered. In consideration whereof, the Stale
tailed 1o meet its obligations under Articles 2 and 1.7 of the American Converntion,

T Sag VA Count MUK Case of Almonseid Areflana. Judgmant of Septembor 26, 2006, Series £ N, 154, para. 124
EACHR, Report No, 118/89, Case 11,428 (Suseno Miguehi Mivagawa), Pong, Octobar 6, 1999, pors. 24,

™ Sew [FA Court LR, Cose of Almanacit/ Arcliann. Judgment of Septomsbor 26, 2008, Serias § No, 154, para, 1773,
WS A Court HURAL, Case of Yatsms, supea note 4%, porg, 195,

FEHA Coun HURL, Cuse of Velivquaz Rodrigues, Judgrent of July 29, 1988, Sories C. No. 4, pura, 168,

"W, pamas. 174 ang 176,
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VIiL REPARATIONS AND COSTS

114,  The jurisprudcace constante of the intar-Amearican Cowrt is that "t is & principle ot
international law that any vioiation of an internarional obligation tha has caused damage coates o now
obligation, which is 1o adequarely redress the wrong done."™ Given the facts alleged in the present
application, and in spplication of that jurisprudence, the Commission is submilling lo the Court ity
glaims as 10 the reparations and costs that the Veonezuelan State must pay as g consequence of {ts
responsibility for the humen rights vielotons cormmitled againgt Laopoldo L.épez Mendoza.

115, Pursuant o the Rules of Court, which give the individual autonomous standing i ils
proceadings, in these submissiong the Commission will conline itselt to elaborating upon the goneral
standards that 1he Court should apply in the matter of repargtions and costs i the instant case. The
Inter-American Commission understands that it {s up 10 the vigrims snd thelr representatives 1o spel
out precisely what thelr claims are, pursuant o Article 63 of the American Conventian and Article 24
and others of the Ruled of Court.

A. Obligation 1o make reparations
116, Arricle 83,1 of the Amerigcan Convention providss that!

It the Court finds thar there has bech o violition of a right or (reedom protected by this
Convention, the Court shall role thar the injured party be opsured the enjoyment of his right or
frandam that was vielated, 1t sholi also rade, It appropriate, that the consequances of the measure
of situation that constituted the breach of such right or freedom be remediod and that {air
compansstion be paid 1o the injured party.

117. As the Court has proviousty held,

Article 6311} of the Americon Convontion reflacts a customary rula that is ong of the tundamental
principles of contemporary international law regarding 1ha respongibility of Stes. Whoo o wrangll
act oscurs thot B pnputable 1o a Slete, the latter incurs intemationsd responsibility tor violation of
an o inteenational nde, aod thug incurs @ duty to make reporation and putting on end to the
consaouences of the vielation ¥

118, Beparalions are orucial 1o ensuring that justice is done in an individual case and are the
means by which the Court's judgments are carried beyond the reabm of moral condemnation.
Reparations are the reasures that will gouse the offeer of the vielations commitied to disappear.
Reparasion of the damage caused by the violation of an international obligation reguires, whenever
nossibie, (ull restilution (restitutio i imtegrum), which is 10 restore the situation os it was prior 1o ihe
viptalion,

119, The obligation to make roparations is regutated in all ts aspects {scope, nalure, Modes
ang detarmination of beneticiaries) by international law and connot be modiflicd by the respondent
Srate by invoking the provisions of ity own domesiic Jows: nor can the Jatter decline 1o discharge that
obfigation by invoking provisions of its own domestic laws.

WA Gourt LR, Case of Lod Bocenson Maeffa. dudamens of November 25, 2004, Series © Noe, 119, para, 230; /A
Court MR Coge of Corguo Neolte o st Jutdgmem, ol November 22, 2004, Sorios C No, 117, pora, 85 UA Cour HLRL, Cose of
Do to Crur Froees, Judgment o Nevembies 98, 2004, Sories © No, 115, pura, 138,

WA Coucy FLR, Caso of Mantore Arangueon ot al (Deqetinn Gentor of Catla) ve, Venersuaeky, Prolimisory Ohjection,

Marite, Repurations wnd Coste, Judyment of July 5, 20006, Series C Noo 180, par. 110 thar qbes Case Baldedn Garglg, par. 175;

af thy Snwhpyamaxe ingigorges Cemmunity v Parsguay. Merdts, Bepaontioons ol Caste, Judgrmaens of Maren 29, 20006,
Beries © No, 148, puar, 198, y Core Aceveds Jarnmillo et 2, pat. 295,
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120, Inthe instant casae, the Commission has proved that the State incurred in international
responsibiiity by vioiating the victim’s political rights, right to a tair trial, and right to judicial protestion,
and by failing to observe its obligation of respecting and ensuring human rights and o adopt provisions
of domastic law as g consequenck Leopoidns Lopes's disqualification from public office through an
administrative action in breach of the standards of the Convention, and by tailing to have ensured him
his right 1o a fair vial and to judicial protection in connection with that situation.

B. Measures of reparation

121, The United Nations Special Rapporteur on the Right to Rastitution, Compensation and
Rehabititation for Victms of Gross Violations of Human Rights and Fundamental Fregdoms has
clagsifiand the components of that right into four general categories: rastitution, compoensation,
rahohilitation, and moensures of satistaction and of non-repetition.”™ In the view of the United Nations
Special Rapporteur on the Question of the mpunity of Pwpetrators of Violations of Human RBights,
these massures inglude the following: cessation of continuing viclations, verification of the faars, Tuil
and public disclosure ot the truth, an official deglarstion or a judicial decision restoring the dignity,
reputation and legal rights of e victim and/or ©f persons connected with the victim, an apology that
includes a public acknowledgement ol the facis and aeceptance of responsibility, enforgemoeny of
judicial or administrative sanctions agalnst persons responsible for the vielations, prevention of furthay
viclations, cic.

122, The Court has held that reparations sre measures intended 10 cause the alfect of the
violations committed to disappear.t!! Moasures of reparations are the different ways in whigh a Stota
can redress the interaational responsibility it hay incurred, and under international law consist of
restitution, compansation, rehabilitation, satigfaction, and guarantees of non-repetition,’"”

123, The United Nationg Commisgsion on Human Rights has held rhat

lin agoordaancs with intamatonal low, States have the duly 1o adopt specin] measwures, whore
neeesary, W pumit cxpediticus and fully eftective reparations, Reparadion shall vender justice by
removing or redressing the consequences of the wronglul acts ang by praventing and detarring
viclatipns, Reparations shall be propoctionata 1 the gravity of the viciations angd 1he rosulting
damage ard shall inglydy rostitution, compensation, rebabilitation, satisfaction and guarantees of
pon-rgpiton,

124 In considaration of the criteria established by the casc-law of the inter-American and
univarsal sysiams, the Commigsion presents its conclusions and olaims regarding the redress moeasures

P Bevised sel ol buse pringiplus wnd guidelines on the right 1o epacation Tor vietims ol gross vielatieng of human
fighs ared humanioardan law prapared by Mr, Thao wan Boven pueguant (o Sub-Commission  docigion 19980/117.
DHONLASGR, 21006/1 7.

MUUA Court LR Case of La Qoantuta, Marits, Reparstons aodd Coste, Judnment of November 29, 2006 Sories © No,
G2, para. Z0%; UA Count MR, Cuse of the Migeel Cestro Coztry Prison. Juidgmuent of Nevembes 25, 2000, Saries £ No. 160,
parn, 416 YA Court BB Gase of the Dismissed Congressonal Faployees [Aguatts Alface et @), Proliminary Qhjrctions, Maeritx,
fonarations and Costs, Jdudgmeant of Novembar 24, 2006, Serins £ No. 158, pars. 144,

" fan United Novions, Fial Hoport presented by Theo Vaa Boven, Special Rapportour on the Bight 1o Restiaurion,
Compengation and Rehgbiftanon toe Victims of Gross Vioktiong of Homaee Righis and Fuodamoental Frosdoms, CICNATSUL,
20199000, July 206, 1990, Seo aluoy WA Qourt MR, Blake Casap. Reparations (Ars. G311 Amurican Convenlion on Human
Righiy), Judgmont of Jangary 22, 1989, Series O Noo 48, para, 31 VA Court MR, Svdres Rosere Cirse, Aeparotions {An, G301}
Amarican Carvention on Muman Bights), Judgment ol January 20, 1899, Serigs O No, 44, pos, 41,

P Inited Nadors, Commission on Human Righe, Sub-Commizsion nh Prevention of Diserimination and Protection ol
Minpritiog, T/ONASuh 20896117, Tha Administration of JAustice and the Human Rights of Detinnices, Revised set of hagic
pewtiiod and guidolings oo the ri{,ahr L ropaenlinn foe vintioms of grogs vidkitions of humon cights amdl homaniaion law, prapated
hy Mr. Theo van Boven nursuant to Sub-Commission decision 12958/117, May 24, 1996, pisra, 7.
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for the material and nonmaterisl damages and other forms of redress and satisfaction applicable in the
cpse ot hand,

1. COMPENSATION MFEASURES

O The Court has established basic criteria that should guide fair compensation intended 1o
muake adequate and offective cconomic amends tor the harm arising from violations ol human righis,
The Court hay alse rulaed thal indemnification s merely compansatory, and thot it is 10 be granted in
volume and foshion sullicient to repair both the material and the nonmaterial herm inflicted. ™™

126, Inthe cose ot hand, the Commission believes iU appropriotg for reparations lo be made
for the conseqguences of the viglations commitied against the victirn through the payment of a sum of
money as compensation for the harm inflicted in the case at hand.*" In general terms, the indemnities
of such coses have the basic objective of repairing the real material and nonsmaterial demages caused
w the injured parry. ™ The calculation of the damages must necessanly be proportional 1o the “gravity
cf rhe vislations and the resultant damage. "’ Moreover, the reparations have the additional but no
less Tundamentpd objective, of preventing future violations,

2. MEASURES OF CESSATION AND SATISFACTION AND GUARANTEES OF NONREPETITION

127, Satisfoction is understond a5 any measure that the perpetrator of a violation is required
o take under the provisiens of internotional instruments or customary law, Tor the purpose of
acknowlcdging the commission ol an unlawful act.’® "The objects of satiafoaction are three, which are
often cumulmtive: apologies or other acknowiedgment of wrongdoing 1.1 the punishmant ol 1he
individuais concerned: and the taking of measures 10 vrevent a racurrence of the harm.”

128, While reserving the right to fater expand 1ts arguments ar this point, rhe Commigsion
balieves that the State must, first of all, adopt the messiires necessary (o resstablish Mr, Leopeldo
Lopez Mendeza's political righta. In addivion, tha State must amend its domestic legislation, in
pacticular Anicke 105 of the Orgenic Law ot the Oftice of the Comprroller General of the Republic and
of 1the National Fiscal Oversight Systam, which provides tor disguolification from holding popularly
aiecrad olice, 1o bring it into ling with the provisions of Arnticle 23 of 1he Ameriean Convention. Finally,
the Commizssion boligves (hat the State must strengiben the quarentess of due procoss in the
adminlstrative procedures of (he office of the Comptrolier Genaral of the Republic, in accordance with
the stondards of Article 8 of the Amerigan Convontion,

TN Court HUR., Caze of Hilsiee, Constantine, Besjamin et ol Jutdgment of June 21, 2002, Series © No, 84, para,
A04; WA Court YR Gorride andd Godgorein Cose, Reporstions {Art 5317 American Convention on Murman Rightad, Judgment of
August 27, 10982, Serfes C No, 39, para. 41,

YA Court MR, Case of the Games Paguivaue Beothory, para. Y88: Case of the 18 Morchanis, para. 227, Case of
Meling Thewaen, Ruparadions (Ao, G301 of the Amercan Convention on Human Bights), Judgreant of Jaly 3, 2004, Series C Na,
108, pari, 42,

H

HOUA Count BRL Case of Bulvciu, Judgmernt of September 18, 2003, Sarige C No. 100, porn, 70 Case of Hilaire,
Constantine, Renfamen ot ol supen, pars, 204; ang The "Pancl Blanca” Coso (FPuniagua Moralex ef al), Foparations (An. G301}
Armerigan Conventlon on Muman Rightal, Judgrmen of Moy 25, 2001, Senes € No, 74, para, 80,

W unived Navons, Mrociples aad guidelines oo the fgRT oo repardeien For victens of grsss vlalions of e dohts
and humanitaran v, TICN SO 2719/ 7, para. 7, Soa alsor ¥A Court LU, Caze of Hitaire, Constaming, Bonjaenin ot al.,
sugra, parg, J05: Cartaral Benavides Case, Roparationg (Ary, 63,7 ol \he Amedean Convention on Human Righiad, Judgmont of
Drogemibat &, 20071, Surios G No, B8, para, 42, angd Costi Huntado Caxe, Reparationn (Re 8301 of the Ameican Coanvantion on
Fluman Rightsl, Judgmaeni of May 31, 2001, Series O Ne, 78, para. 306,

Y prownlie, State Responsilifity, Tart 1 Clurendon Prass, Oxlord, 1983, 13, 208,

U bfen,
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C. The persons entitled to the right 10 receive reparations

129, Article 83,1 of the American Conhvention requires reparation of the conseguences of a
bresch of & right or freedom and that fair cormpensation he poid to the injured party. Tho persons
antitled 1o that compoensation are, as o rule, those dirpetly harmed by the facts of the violarion in
quastion.”® In the present case, the person entitled to the right to recolve compensation is Mr.
Leopoldo Lopaez Mendozi,

B, Costs and expenses

1206, The jurisprudence constante of the Court is that cosis and expenses should be
understood to be included within the concept of reparation established in Artigle 63,1 of the American
Ceonvention because the measures Laken by the victim of victims, their heirs or thelr representatives 1o
Rhave scoess Lo interngtional justice imply disbursements and commibtments of » financial nature that
must be compensated.’™ The Court hpg also held that the costs 10 which Article 590111 of its Ruley
reters also include the varous necasssry and reasonablo expenses that the vietim or victims incur 1o
have access 10 the oversight bodies astablished by the American Convention, The Tees of those who
provide legal assistance are included among the expenses.™*

131, In the present casg, tha Commission is agking the Court, once it his heard the
represeniatives of the victims, 1o order tho Venezuclan State to pay the costs incurraed in bringing their
casg to the domuesiie courls, and the costs 1hat they incurred in bringing she case 10 the Commisgsion
and these resulting from the fillng of the present application with the Court and thot have been duly
proven by the rapresontotives,

X, CONCLUSION

132,  Basad on the considerations in the present appiication, the Commission concludes that
the State s internationally respongible for the violation of the right Lo participate in governiment {Article
272.2); the right to judicial guaranteds and judicial protection (Artcies 8.1 and 25), 1oguether with the
obligotions to respect and ensure and the duty 1o adopt provisions of domestic law sstablished in the
Amgrican Convention {Article 1.7 and 2, respectively). on having imposed o disquslification from
hotding public office on Mr. Leopoldo Lopez Mendoza, by administrative means, i vielation of the
astandards ol the Convartion.

X. PETITION

133, As a consequence, the Inter American Commission asks the Cowrt to adjudge and
ducltare thet the State gid violate Mr. Leopoldo Lopez’ s political rights, right Lo a fair tnal, and right 10
mucicial protection as provided for in Articles 28, 8.1, and 28 of the American Convention, in

canjunction with Arficles 1.1 and 2 theroof,

134, Furthermore, the Commission is asking the Court to order tha Stote:

FUOA Court HURL, Case of Villsgras Morafes (The “Strect Children ™ Cogul, Reparations, Jodoment of Moy 26, 7001,
para, 07 and 108,

YA Court FLRL, Case of Cumpin Wicolle oo of., Judgment ol Novembsg 22, 2004, Suries € Ne. 137, para. 14% 1A
Court MR, Man oo Bidncher Massaerg Case, Judgmen! ot Novernber 19, 2004, Series © Noo 110, porus 115 A Court BUR, G
i Croz Florey Case. Judgment of Movember 18, 2004, Sarics C No. 11h, para, 177,

A Cowl HUR., Case of the "Whire Van ™ {Paviagua fMoraies et sl l, Reparstions, Jwadgment of May 25, 2001, pam,
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« 10 adopt the measures necessary to restore the right to participate in government of Mr.
Leopoldo Lopez Meondoza,

» 10 bring its domestic legel order inrg jine with Article 23.2 of tho American Conventon, in
particuiar by arpending Article 10% of the Organit Law on the Office of the Comptroller General
and the National Fiacal Oversight Systom so that it not inciude disqualitication from being
nominated 1o run for elective office nmong its socessory sunctions Imposed adminisiratively,

e to strengthen guarantees ol due process in the administrative proceadings of the Office of the
Comptroller General of the Republic in line with the standards sot in Article 8 of the American
Convantion.

e Lo reimburse the legal ¢osts and expenges incurred by the victim ip pursuing his case before the
domaestic courts and those arising from its processing by the Inter-Amerioan syslem.

X, EVIDENTIARY SUPPORT

A, DOCUMENTARY EVIDENCE

135. The desumentary evidence available a1 1bis time i listed below:

Appandix 1, IACHR, Roport No. 67/08 (Admissibilityy, Case 12,668, Leapoldo Lopez Mandora, July 25, 2004,
Appondix 2, IACHR, Repart on Merits No, 92/09, Laopokio Loper Mendoza, Aunust 8, 2008.
Appundix 3. Case file from the Intar-American Cemmission on Human Rights,
Amnax 1. Legislation {(pertinent partal:
» Conatitution of the Bolivarian Rapublic of Vonoruela, Published in the Official Gazette on Thursday,

ecembir 30, 1999, No. 26,860,

v Organic Law of the Ottice of the Comprroller General of the Republic and of the Nationad Figeul
Ovoesight System, publizhed in tha Officlat Gazette of the Bolivarian Ropublic of Venczuela No. 37.347,
Decambar 17, 2001,

» nIos iges one gov.ve/sagionales 2008/ /documentos/MESCLUCION NORMAS DE POSTULACIONES
VERSION FINAL. bl

. Law Against Corruplion, published in Cfficial Gazelle Nao. 5.637 {specis edition) ol Aprll 7, 2003.

. Qrganic Law of tha Qlfice of the Comptrolier General of the Republic and of the Natonal Fiscal

Ovarsight Syatem, published in the O#iclal Guzette of tha HBolivarian Republic of Veneryala No, 37.347,
Decarmbyt 17, 2001,

Annex 2. Murnicipal Gazgtte No. 5381, Novembor 2004 Mimutas of the spocial maeting bald on November
B, 2004, contaieing the swearng-in of Cittien Mayor Leopoldo Lopoer Mendoza, bearer of ratlonal 1D card Mo,
11.227.594,

Annax 3, Ordar of Decision of the Gurwral Directorato for Special Fracedures, Burgau for the Doetermination
of Adminiatrative Uabinies of the Office of the Compirelter Ganeraf, Oetobar 29, 2004.

Annax 4. Anniex G, submitted by the State i its commpnication of Saprember 24, 2008,

Annex 5. Annox M, submitted by the Statg in e communicaton of Beptumber 24, 2008,

Annex B, Arnex E, from the pelidener's original submission,

Annax 7. Decision ol the Officn of the Compteollar Ganored of the Republic of the motion for reconsideration

of March 28, 2005,
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Anntx B. Amparo Tiling lodged with 1the Court of Administrative Disputes by Eva Elizaberh Ramos Ramiee,

Thibaldo Aular Borhas, Shully Rosenthal Watntrub, Naolson Yanez.

Annex 9. Degision by the Seventh Superior Courl of Administrative Dispules of August 25, 2004,

Anngx 10,
brought by the repre

taion of the office of 1he Compiroller General of the Repuhlic on tho motion tor reconsideration
i lative of Loopoldo Loper Mendozn and othors,

Anpax 11, Locumont No, 08-01-881 of August 30, 20085,

Anndx 12, Resolution No, Q1-00-235 ot Seprember 28, 2005,

Annox 13, Ragolution Ne, 08-01-881 of August 30, 20065,

Annox 14, Mation for considerstion addressed (o the Comptraller Genoeral of the Republic against Resolution
No. 01-00-000206 (PDVSA tacis),

Arnax 15, Maotion for consideration addrossed (o the Comprrolier Gonaral of the Repuhlic agoinat Resolution
Mo, 08-01-235 (facts of the mayor's office),

Annex 18, Resolution No. 01-00-000004 of January 9, 2006, by the Compirofler Genoeral of thy Republic,
ruling vhe remaedy lodged againgt Resolution Ne, 01-00-000206 groundless.

Annex 17, Resolution No, 01-00:000005 of Januvary 9, 2000, by the Coemptroller General of the Sopublic,
ruling the remedy lodgd againa? Resofution No. 08-01-2356 groundlass,

Ao 18, Dacument citing Judomant No. 354 of Febhruary 26, 2002 (Case; Jose Omar Lucena Gallyrdo v,
Ministry of Interior and Justice) of the Politival Administrative Chamber of the Suprome Court.

Annex 19, Notg Nog, 01-00-00000% of January 11. 2006,

Anncx 20, Copy of the contgriious-administrotive motion 1o vacita indged by the petitioner's reprasentatives
with the Folitical- Admiinisrative Chamiber of the Supremae Court, .

Annix 21, Dociglon ol the Supreme Gourt's Political Adminiatrative Chamber of Mareh &, 2006,

Annax 22, Suction, OF THE AMPARO FRECAUTIONARY MEASURE contained in the decision of the Suprume
Court’s Politieal-Adminisrative Chamber ot March 8, 20048,

Annex 23, Political-Administrative Chamber of the Supreme Court, declsion ol August O, 2008.

Annx 24, Docuimnent that containg, iater alio, » chollenge to Article 105 of the LCGRSNCF on the grounds
that it viplntgy several goostrutionsl provisiony and pringipias,

Anpex 25, Constitulionasl Chamboer of the Supreme Court of Justics, decigion of Jonuary 31, 2007,

Annex 28, Dacision convening o public, oral sesslon of the Court of Substantintion of the Supreme Courl's
Constitutionat Chamber, :

Annex 27, Conatitutional Chamber of the Supreme Court of Justice, decision of August 6, 2008.

Annex 28, Nationul Elacraral Council, Awtontatod Syswem of Nominations, 2008 Ragioral Flections.

Annex 29, Cartltying document.

Annex 30. Srawe'ys submission of Saptember 24, 2008,

Annex 31, Supreme Court of Justico of the Argonting Natien: A. 71, S6th Alfiunce “Front forf Unity”

[Frovineial elections for govemor and deputy gavarnor, provinciol deputics and senators) re: official cegistration f
fizls of candigates, Soprember 20, 2001,

Arnex 32, TIACHF reporis:
. JIACHR, Report No. 137/98, Case T1.8683 (Andris Aylwin Azéear et of.), Decarnber 27, 19989,
- IACHR, Ruport No. 20/97, Case 10.087, Guslave Catranza (Argenting, Seplember 30, 1897,
. IACHR, Report No. 113/06, Case 12.5386 (Jorge Castalinds Gutman) Ocrober 26, 2008,
. IACHR, Repart No, 1/85 Case 11.006 (Man Garclal, February 7, 1995,
" IACHR, Report No, 118/89, Case 11,428, Suzana Higuchi Miyanawa {Paru), Octaber 8, 18598,
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Anncx 23, Power of Allerngy.
Annoy 34, CVo of axpert wilnesses.

B. STATEMENTS 8Y VICTIMS, WITNESSES, AND EXPERTS
Victhy

136.  Tha Commission asks thot it besr statements from the victim Leopoldo Loper Mendozs,
who wilt speak about his disqualification from holding public office, the conditions whereby he was
prehibited Irom particlpating in the 2008 regional alections, and the procecdings he pursued to combat
that situaton, among othor aspeets related 10 the purpose and goal of the present isw suit.

Expert witnesses

137.  The Commission asks the Court to henr tha testimony of the following expent
WIHTNESSHG:

Artorney Humerto Nogucirs Aloald, 10 spesk about the allowable fimits and seope of political tighty in
light of inter-American and international standards, and the compatibility of the administrative
proceedings brought againgt Mr. Leopoldo Léper with the rights enshrined in the American Convention,
among other aspects relpted 1o the purpose ahd goal of the prasent law suit,

Attorney Fabian Aguinaco Bravo, 10 speak aboul the restriction of political and clectoral rights and the
sorutiny et such restrictions demand, and the inter-Amerigan and interngtional standards rotatod to
ransparency in public functiony for strengthening democracies and the informed participation of
mdividualg in the construclion thereof.

X1 INFORMATION ON THE REPRESENTATIVES

138, In complishce with Article 34 of the Court's omended Rules of Progedure, the Inter-
American Commission submits the following information:

139, Leopoldo Lopey Mendoza grontad a power of attorney Lo Enrique Sanchoz Falodn y Josd
Antonjo Maes Apontes ro represent him belore the Inter-Amaerican Court of Human Rights,

Washingion, D.C.
Docember 14, 2009

HORA DE RECEPCION ENE. 13, 4:12PM





