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CASE 12,465
KICHWA PEOPLE OF SARAYAKU AND ITS MEMBERS

l. INTRODUCTION

1 The Inter-American Commission on Human Rights (hereinafter “the inter-American
Commission,” “the Commission” or "the IACHR”} hereby submits to the Inter-American Court of
Human Rights (hereinafter “the inter-American Court” or “the Court”) its application in Case No
12,465, Kichwa Indigenous People of Sarayaku and its Members. The case is being brought against
the State of .Ecuador (hereinafter “the Ecuadorian Stats,” “the State” or "Ecuador”) for actions and
omissions that were detrimental to the Kichwa People of Sarayaku and its members {hereinafter
“the victims”}. By having allowed a private oil company to operate within the ancestral territory of
the Kichwa People of Sarayaku, without consulting them beforehand, the State created a situation
hazardous to the Kichhwa People, leaving them unable to practice their traditional means of
subsistence within their territory and limiting their freedom of movement within that territory. The
case also concerns the fact that the Kichwa People of Sarayaku were denied judicial protection and
the right to due process of law

2  The Inter-American Commission respectfully requests the Court to adjudge and declare
the international responsibility of the State of Ecuador for violation of the human rights protected in

the following provisions:

° Article 21 of the American Convention, in relation to articles 13, 23 and 1(1}
thereof, to the detriment of the Kichwa People of Sarayaku and its members.

a Articles 4, B and 25 of the American Convention, in relation to Articie 1(1) thereof,
to the detriment of the Kichwa People of Sarayaku and its members

o Articte 22 of the American Convention, in relation to Article 1{1) thereof, tc the
detriment of the members of the Kichwa People of Sarayaku.

n Article 5 of the American Convention, in relation to articles 1(1}, to the detriment of
twenty members of the Kichwa People of Sarayaku.

The Cormmission also 1inds that the State is responsible for failure to comply with Article 2 of the
American Convention.

3. This case has been processed in accordance with the terms of the American Convention
on Human Rights {hereinafter “the American Convention” or “the Convention”} and is submitted to
the Inter-American Court pursuant to the transitory provision contained in Articie 79(2) and other
relevant provisions of the Court's Rules of Procedure. Attached as an appendix to this application is
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a copy of Report No. 138/08," which the Commission adopted on December 18, 2009, and the
explanation of the vote of Commissioner Luz Patricia Mejia.

4. The referral of this case to the Court is predicated on the need to ensure that the State
respects and guarantees the right of the Kichwa Indigenous People of Sarayaku to use, enjoy, and
dispose of its territory The |ACHR also believes that the present case is an opportunity for the
Inter-American System to elaborate more fully on the matter of prior consultation with indigenous
peoples, and the possible effect of the decision on the domestic legal provisions regarding prior
consultation and free and informed consent.

. PURPOSE OF THE APPLICATION

5.  The purpose of the present application is to petition the Court 1o adjudge and declare
that:

a Article 21 of the American Convention, in relation to articles 13, 23 and 1{1)
thereof, to the detriment of the Kichwa People of Sarayaku and its members.

o Articles 4, 8 and 25 of the American Convention, in relation to Article 1(1) thereof,
to the detriment of the Kichwa People of Sarayaku and its members.

© Article 22 of the American Convention, in relation to Article 1({1} thereof, to the
detriment of the members of the Kichwa People of Sarayaku.

® Article 5 of the American Convention. in relation to articles 1(1), to the detriment of
twenty members of the Kichwa Pegople of Sarayaku.

The Commission also finds that the State is responsible for failure to comply with Article 2 of the
American Conventicn.

3

6. In consideration of the above. the Inter-American Commission is asking the Court to
order that the State:

o Adopt the measures necessary to ensure and protect the right to property of the Kichwa
indigenous People of Sarayaku and its members with respect 1o their ancestral territory,
taking particular care to ensure the relationship that they have to their land

o Guarantee to the members of the Kichwa indigenous People of Sarayaku their right to
practice their traditional subsistence activities by removing the explosives planted on their

territory.

o Ensure that indigenous representatives have a meaningful and effective role in the decision-
making on the project and other issues that affect them and their cultural survival.

o Adopt, pursuant to its domestic procedures and with the indigenous peoples’ participation,
the legisiative or other measures necessary to give effect to the right to prior consultation,
in good faith and with the representative institutions of those peoples, in accordance with
the standards of international human rights law.

I Merits Report No. 123/09, of December 18. 2003, Kichwa Indigenous People o! Sarayaku and its members.
Appendix 1.
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o Take the measures necessary to prevent a recurrence of similer events in the future, in
keeping with the State's duty to prevent violations of human rights and its duty to respect
and ensure the fundamental rights recognized in the American Convention.

« To order full individual and communal reparations for the Kichwa People of Sarayaku and its
members, to include not only pecuniary and non-pecuniary damages and the costs and
expenses of litigation at the domestic and international levels, but also certain acts of
symbolic importance that guarantee that the crimes committed in the present case are not
repeated

Hl. REPRESENTATION

7. In accordance with the provisions of articles 23 and 34 of the amended Rules of
Court, the Commission has appointed Commissioner Luz Patricia Mejia and Executive Secretary
Santiago A. Canton to serve as its dejegates in this case. Assistant Executive Secretary Elizabeth Abi-
Mershed and attorneys Karla 1. Quintana Osuna, and Isabel Madariaga, specialists with the IACHR s
Executive Secretariat, have been appomted to serve as legal advisers.

V. JURISDICTION OF THE COURT

8. Under Article 62(3) of the American Convention, the Inter-American Court is
competent to hear all cases submitted to it regarding interpretation and application of the provisions
of this Convention, provided that the states parties to the case recognize or have recognized its
jurisdiction.

9 The Court has jurisdiction to take up the presen! case. The State ratified the
American Convention on December 8, 1977, and accepted the Court’s binding jurisdiction on July
24, 1984  Considering the date on which the State ratified the Convention and in application of the
Court's jurisprudence, this application concerns acts that constitute independent facts and specific
and autonomous violations that occurred subsequent to the acceptance of the Court's jurisdiction.

V. PROCESSING BY THE INTER-AMERICAN COMMISSION

In connection with the case

On December 19, 2003, the inter-American Commission received a petition lodged by the
Association of the Kichwa People of Sarayaku [Asociacion del Pueblo Kichwa de Sarayazku}
{Tayjasaruta), the Center for Economic and Social Rights [Centro de Derechos Econdmicos vy
Sociales) (CDES} and the Center for Justice and International Law (CEJIL) (hereinafter the
“petitioners”}, which was classified as number P167/03

7. On February 1&, 2004, the Commission torwarded the relevant parts of the petition to
the State, which was askad to present its observations within 60 days, in keeping with Article
30(2) of the Commission’s Rules of Procedure. On April 30, 2004, the Commission granted the
State a one-month extensicn to present its observations.

8. The State submitted its observations on June 2, 2004. The latter were forwarded to
the petitioners on June 7, 2004, who were given 30 days in which to submit their observations
The petitioners submitted their observations on July 2, 2004, Those observations were forwarded
to the State on July 8. 2004 The State was to present ils observations within 30 days
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9. On June 15, 2004, the Commission submitted a request to the Inter-American Court
seeking provisional measures for the Kichwa Indigenous Peopie of Sarayaku and its members (infra}.
The Commission had gramied precautionary measures on May 5, 2003. By an order dated July 6,
2004, the Inter-American Court ordered implementation of provisional measures, calling upon the
State to adopt, forthwith, the measures necessary to protect the life and integrity of person of the
members ofethe Kichwa indigenous community of Sarayaku, to guarantee their right to freedom of
movement, and to investigate the facts that necessitated the adoption of the provisional measures.

2. On October 13, 2004, the Commission approved admissibility report No. 62/04,2
where it concluded that it had competence to hear the-compiaint filed by the petitioners and, based
on the arguments of fact and of faw and without prejudging the merits of the case, decided to
declare the petitioners’ complaint admissible with respect to the alleged violations of articles 4, 5,
7, 8,12, 13, 16, 19, 21, 22, 23, 24, 25 and 26 of the American Convention on Human Rights
(hereinafter the “Americen Convention” or the "Convention”), in relation to articles 1{1) and 2
thereof, to the detriment ot the Kichwa People of Sarayaku and its members. The Commission
declared the aliegation made with respect to Article 3 of the Convention to be inadmissible.

3 The Commission approved admissibility report No. 62/04 on Qctober 13. 2004,
during its 121 regular session. By a communication dated November 4, 2004, the parties were
notified that the admissibility report had been adopted The petitioners were asked to submit the
arguments on the merits that they deemed relevant within two months. The Commission offered its
good offices to the parties with a view to reaching a friendly settlement of the matter

4 On December 21, 2004, the petitioners requested an extension in order to submit
their observations on the merits. By note dated January 5, 2005, the Commission granted them a

30-day extension.

5. On January 12, 2008, the petitioners asked the Commission 1o hold a hearing during
its 122" reguiar session. By note dated February 10, 2005, the Commission informed the
petitioners that because its calendar of hearings for that session was aiready heavy, it would be
unable to accede to their tequest.

6. By note dated February 5, 2005, received at the Commission on February 7 of that
year, the petitioners submitted their observations on the merits.

7. On March 15, 2005, the petitioners sent the Commission an anthrepological-legal
research report done by researchers at the Facuftad Latinoamericana de Ciencras Sociales |Latin
American School of Social Sciences], FLACSO, the Ecuador office

8 On May 18, 2005, the petitioners asked the State to submit its observations on their
brief of February 5, 2002. On June 20, 2005, the Commission forwarded the pertinent paris of
that communication 1o the State

9. By note dated July 21, 2005, received on July 26 of that year, the State informed
the Commission that it had not been netified of the observations that the petitioners submitted to
the Commissien on the merits and thus could not submit its brief of observations

10. By note of August 4, 2005, the Commission forwarded to the Siate ihe
anthropological-legal research report prepared by FLACSO and the petitioners’ observations on the

merits

2 |JACHR, Admissibility Report No 62/04. of October 13. 2004, Petition 167-2003 Kichwa indigenous People of
Sarayaku and its members. Sippendix 2
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11 On October 14, 2005, the State asked the Commission to conduct an in foco visit
in its note the State indicated that the purpose of the visit would be for the Commission to see
firsthand what was happening in Sarayaku.

12 On September 1, 2005, the petitioners requested that the Commission hold a
hearing. On Qctober 21, 2005, during its 123" regular session, the Commission held a hearing to
hear testimony with the paities present

13. By a brief dated December 28, 2005 and received at the Commission on January 5,
2006, the State submitted its observations on the merits.  The Commission forwarded those
observations to the petitioners on February 17, 2006.

14, On January 20, 20086, the State asked the Commission to hold a hearing. On March
13, 2008, during its 124" regular session, a second testimonial hearing was held with the parties
present At the end of the hearing the State's representative expressed its interest in clarifying the
facts alleged and presented a friendly settlement proposal.

15. The State submitted additional information by a communication dated March 17,
20086. received at the Commission on March 23 of that year

16 On March 298, 2008, the Commission forwarded the pertinent paris of this report to
the petitioners and recuested that they submit their observations within oene month In its
communication, the Comunission informed the petitioners that the State had submitted the

"ECORAE" 2006 Pian ot Operations.

17. On May 3, 2008, the petitioners advised the Commission of the decision taken by
the Kichwa People of Sarayaku not to enter into a friendly settlement process According to the
petitioners, the decision wzs based on the fact that a number of agreements concluded between the
State and the Kichwa People of Sarayaku had not been honored. This information was relayed to

the State on May 4, 2006

18 On August 17, 2006, the State filed a report on the circumstances surrounding the
detention of 5 members of the Kichwa People of the Sarayaku

19. On Aprit 4, 2007, the Commission asked the State to present up-to-date information
on the case; it later repezated that reguest in @ communication dated November 15, 2007. That
same day, the Commission asked the petitioners to present updated information.

20 On December 18, 2007, the petitioners submitted additional information, which was
forwarded to the State on December 21, 2007

21 On Jasnuary 11, 2008, the State presented additional information conceming
activities it had undertaken for the Kichwa Pecple of Sarayaku,

22. The State sent 2 communication on April 8, 2008, enciosing a copy of Memorandum
No. 009400 and an attachment tited “Technical Report on the Activities Conducted in the
Sarayaku Sector.” On April 11, 2008, the State submitted its observations on the additionai

observations submitted by the petitioners on December 18, 2007 The pertinent parts of both
communications were forwarded tc the petitioners on May 8, 2008,

23 ., On April 172008, the State sent the original copy of Memorandum No 008400,
mentioned above.
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24. On April 18, 2008, the petitioners submitted their observations on the State's April
B8 communication, which were the petitioners’ observations on the State’s reports regaiding
compliance with the provisional measures ordered by the inter-American Court of Muman Rights
{bereinafter "the Inter-American Court” or “"the Court”).

25 On June 10, 2008, the petitioners submitted their observations on the State's
communication of April 11 2008

26 On July 28 2009, the State filed information concerning the resumption of certain
activities under the partnership agreements.

27. On December 18, 2009, the IACHR approved Report No. 138/08 on the merits of
the present case, which was adopted pursuant to Article 50 of the American Convention. In that
report it set forth a series of conclusions and made recommendations to the Ecuadorian State.® The
report and Commissioner Mejia's explanation of her vote were transmitted to the State on January
26, 2010. The State was given two months in which to report on the measures taken to comply
with the recommendations made in the report.

28. On that same date, the Commission forwarded the pertinent parts of the report 1o
the victims’ representatives and, pursuant to Article 43(3) of the Rules of Procedure, asked that
they present their position as to whether the case shouid be submitted to the Inter-American Court.
By a communication dated February 26, 2010, the representatives of the victims expressed their
interest in having the case submitted to the Court.

259 By note dated March 25, 2010, the State submitted a brief on the progress made
toward implementation of the recommendations made in the report on the merits. The brief was

sent to the petitioners on Aprit 8, 2010.

30 On April 20, 2010, the petitioners presented their observations on the State's brief
of March 25, 2010

31. After considering the information supplied by the parties with respect 1o
implementation of the recommendations contained in the report on the merits, and given the lack of
any substantive progress made toward their effective fulfilment, the Commission decided to refer
the present case to the Inter-American Court

- Precautionary and provisional measures

32. . On March 3, 2003, the President of the Sarayaku Indigenous Community and the
organization called the Ecuadorian Inter-institutional Commission requested that the Commission
adopt precautionary measures to protect the rights to life, personal integrity, due process, end
private property of the Sarayaku indigenous community, and specifically the life and personal
integrity of community leaders Franco Viteri, .José Gualinga Santi, Francisco Santi and Cristina

Gualinga

33 On March 7, 2003, the Commission requested information from the Ecuadorian State
regarding the application seeking precautionary measures. In a note received on March 13, 2003,
the Inter-American Commission was informed that, as of that date, the Center for Economic and
Social Rights (CDES} and the Center for Justice and International Law (CEJIL) would be the

3 IACHR. iMerits Report Mo 138408, December 18, 2008, Kichwa Indigenous Peaple of Sarayaku and its members.
Appendix 1

HORA DE RECEPCION JUN. B 1:03PM



ICHR @o09/064

. t

vd00143
petitioners' representatives. On April 23, 2003, the State reqguested an extension of the deadline for
submitting information,

34, On April 24, 2003, the petitioners reiterated thelr application for precautionary
measures and enclosed additional information That information was forwarded to the State on April
25, 2003, which was given s specific period of time in which to present its observations The State
did not respond.

35 On May 5, 2003, the [ACHR requested that the Ecuadorian State adopt the following

e

precautionary measures:

1 Adopt all measures deemed necessary to ensure the life and physical, psychological
and moral integrity of the members of the Sarayaku indigenous community and particulariy of
Franco Viteri, José Gualinga, Francisco Santi, Cristina Gualinga, Reinaldo Alejandro Gualinga,
and of the girls who might be subject to threats or intimidation by army personnel or by
civilians from outside the ¢community.

2 investigate the incidents that cccurred on January 26, 2003 in the Sarayaku
Community’s Tiutihualli Paz y Vida Camp and its consequences Prosecute and punish those
responsibie

3 Adopt all necessary measures to protect the special relationship between the
Sarzyaku Community and its tesritory.

4 Agree on precautionary measures, in consultation with the community and its
representatives lin the case) before the inter-American human rights system. The measures
would be in place for six months. Once that six-month period had elapsed and the
observations submitted by the parties had been considered, the Commission wouid decide
whether the precautionary measures should remain in place.

36. Between June and September 2003, the petitioners and the State submitted
additional information and observations in connection with the precautionary measures

37 * On October 16, 2003, during the Commission’s 118" regular session, the petitioners
requested that the precautionary measures be extended, On December 17, 2003, the Commission
informed the State that the precautionary measures had been extended for six months. |t asked
that the State provide information regarding their implementation

38 On March 3, 2003, the Commission notified the parties that they were invited to
attend a working meeting that would be held during the 119" regular session. The State did noet
attend the meeting.

38 On April 8, 2004, the petitioners submitted additional information and asked the
Commission to apply for provisional measures trom the Inter-American Court. That same day, the
Commission sent the pertirent parts of the reguest to the State, and asked it to submit information
on the matter

40 On April 29 2004, the petitioners again asked that provisional measures be sought
They also asked for precautionary measures for José Serrano Salgado, the legal representative of
the Sarayaku Community On April 30, 2004, the Commission requested that the State expand the
precautionary measures to include José Serrano Salgado and the members of the CDES. It also
asked the State to report on the implementation of the precauticnary measures. The Siate
submitted its response on May 28, 2004, which was sent 1o the petitioners on June 8, 2004 The
petitioners submitted their observations on Jjune 8, 2004
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41 . On June 15, 2004, pursuant to Article 63(2) of the Convention and Article 25 of the
Court’s Rules of Procedure, the Commission filed a request with the Inter-American Court seeking
provisional measures for the Kichwa indigenous people of Sarayaku and its members., By an order
issued on July 6, 2004, the Inter-American Court ordered the requested provisional measures and

resolved:

1 To call upon the State to sdopt, forthwith. the measures necessary to protect the life and
integrity of person of the members of the Kichwa indigenous community of Sarayaku and of those
who represent and defend them in proceedings ordered before the authorities

2. To call upon the State to guarantee the right 1o freedom of movement of the members of the
Kichwa community cf Sarayaku

3 To czlf upon the State 1o investigate the facts that necessitated the sdoption of these
provisional measures so as to identify those responsible and impose the appropriate punishments.

4 To call upon the State to allow the beneficiaries ot these measures to participate in their
planning and implementation and, in general, to keep them informed of the progress made with
execution of the measures ordered by the Inter-Ametican Court of Human Rights

{1

42. On May 11, 2005, during the Commission’s special session held in Paraguay, a
public hearing on the provisional measures requested in this case was held.

43. , On June 17, 2008, the Inter-American Court decided to maintain the provisional
measures indicated in the QOrder of July 6, 2004. It specifically ordered that the explosive material
planted on the territory of the Kichwa Indigenous People be removed The measures ordered by the

Court are still in force

44 . After holding a public hearing on February 2, 2010, the Court issued an order
concerning the provisional measures on February 28, 2010. The measures ordered by the Court are

still in effect.
1v. ANALYSIS DF THE MERITS

A, Assessment of the evidence

45. in appliceticn of Article 42{1) of the Commission’s Rules of Procesdure {hereinalter
“the Commission’'s Rules), it will now examine the arguments, the evidence presented by the
parties, and the information obtained during hearings held during its 123rd and 124th regular
session. It will also take into account other information that is a matter of public knowledge .*

46. Furthermore, because the Commission processed an application seeking
precasutionary measures for the members of the Sarayaku Indigenous Community and because the
Court is currently seized of provisional measures in the same case, the Commission would point out
that the Inter-American Court has held that “The evidence submiited during ail stages of the
proceeding has been included in a single body of evidence, for it 10 be considered as a whole, which
means that tHe documents supplied by the parties with regard to the preliminary objections and the
provisional measures are also part of the body of evidence in the instant case "®

T Articte 42(1) of thie Commission’s Rules of Procedure reads as foliows: The Commission shall deliberate on 1he
merits of the case. o which end it shall prepare a report in which it will examine the arguments, the evidance presented by
the parties, and the informaticn obtained during hearinys and on-site observations  in addition. the Commissipn may take
into account other information that is a matter of public knowlzadge.

A Count H B . Case of Herrere Utioe Judgment of July 2. 2004 Series C No 107. parsgraph 68
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47 The Commission therefore finds that having been 2 party to both proceedings, the
State has had ample opportunity to challenge and object to the evidence the petitioners supplied;
thus, a procedural balance exists between the parties. Given that procedural balance, the
Commission is adding the evidence supplied by the parties during the proceedings on the
precautionary and provisional measures to the whole body of evidence.

B Facts
1. Background information an the Kichwa Indigenous Peopie of Sarayaku
48 The Kichwa nationality® from the Ecuadorian Amazon Basin consists of two Peoples

who share the same language and cultural tradition: the Napo-Kichwa People and the Kichwa
People of Pastaza. Tha fact that the Kichwa of Pastaza province identify themselves as runas
(persons or human beings) means that they see themselves as belonging to the same intra-ethnic
identity class, separate and apart from the other non-Kichwa Indigencus Peopies.” According to the
Consejo de Desarrollo oz Nacionalidades y Pueblfos del Ecuador [Ecuador’'s Nationalities and Peoples
Development Councit] {herzinafter CODENPE")®, the Kichwa of the Amazon Basin have organized
themselves in various federations to defend their rights ¢

49 Sarayaku is one of the fargest and most heavily populated Kichwa communities and
is made up cof five populated areas: Sarayaku Centro, Cali Cali, Sarayakillo, Shiwacocha and
Chontayacu *® According to the census of the Community, it has a population of 1,235. The Kichwa
People of Sarayaku is considered one of the Kichwa Indigenous People’'s oldest settlements in the
Amazonian province of Pastaza "’

50 The Kichwa People of Sarayaku and other Kichwa-speaking groups in the province of
Pastaza are part of the Canelos-Kichwa cultural group, who are part of a nascent culture that is the
product of a combination of the native inhabitants of the northern region of the Bobonaza '?

51 The famities and communities that have settled within the territory of Sarayaku live
from subsisterce agricuiture, hunting and gathering, and fishing, all of which they practice within
their territory, following their ancestral traditions and customs. Some 80% of their basic food
needs are met with products gathered, hunted, fished or grown on their own territory while the
remaining 10% of their {ood needs are products brought in from places outside Sarayaku territory,'®

% Constitution of Ecuador Annex 1 Article 63 provides that the Indigencus Peoples deline themselves as
nationalities with ancestral rools

7 Ecuador's Nationalities asnd Peoples Development Counci! htp://www. codenpe.pov.ec/kichwaama.him  and
Ministry of Education and Culture of Ecuador, www.mec.gov.ec Annex 3.

® Ecuadoi’s Nationalities and Peoples Development Council, CODENPE, was created by Executive Decree No. 386,
published in Official Record No 86 of Decemnber 11, 1998 CODENPE is a decentralized and participatory State asgency

¥ Ecuador's Nationalities and Peoples Development Councit Annex 2

" These are not independent communities but peris of the Community of Sarayaku. Each ol these parts of
Sarayaku is home to extended families or ayllus which are in twurn divided ime Auas/ The latter @@ homes made up of a
couple and their children See anthropological-legsl report on the social and cultural impact of 1he presance of the CGGC
company in Sarayaku. prepared by Gina Chiavez, Rommeal Lara and Maria Morene, researchers with the Latin American
Schoot of Social Sciences - FLACSO, Ecuador office, May 2005, Quite  Copyright No 022219 [SBN-9978.334-02.5
{hersinalter "FLACSO anthropalogicai-iegal report)  Annex &

Y FLACSO anthropoiogical-lfegal report Annex 4
7 | dam

3 Ibid
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52 For the members of the Kichwa People of Sarayaku, their land is associated with a
set of meanings, wherz all the elements of nature have a spirit (Supay in Kichwa). The presence of
the Supay makes places sacred, and only the Yachak [shaman] may enter these sacred places and
interact with their inhabitants. ™

53. Decisions »n serious matters or issues of special importance to the Kichwa People of
Sarayaku are taken in the traditional community Assembly.'®> which is called the 7Taya Saruta-
Sarayaku '® The latter, in turn, has a Governing Council composed of traditional leaders,
community leaders, forimer major leaders, shamans, groups of advisors and technicians who are part
of the Kichwa People. This council has decision-making authority with respect to a certain type of
internal and external dispute. Howaever, its main purpose is to serve as an interlocutor with actors
outside of Sarayaku, on the basis of the decisions taken in the assembiies 7

54 The Organizacion del Pueblo Kichws de Sarayaku [Organization of Kichwa People of
Sarayaku] is part of the Organizacién de Pueblos Indigenas de Pastaza [Organization of Indigenous
Peoples of Pastazal (OPIP) '®  OPIP, in turn, is part of the Confederacion de las Nacionalidades
Indigenas de le Amazonie ecvatoriana [Confederation of indigenous Nationalities of the Ecuadorian
Amazon] (CONFENIAE) and of the Confederacion de Nacionalidades Indigenas de FEcuador
{Confederation of Indigenous Nationalities of Ecuador) (CONAIE) "

55. The territory of the Sarayaku Community is not easily accessible. Depending on the
weather conditions, the trip via the Bobonaza River from Puyo —the ciosest city- to Sarayaku takes
approximately three davs; overland, it is an eight-day trip. The overland trip must be made by way
of the system of traiis inside the jungle because there is no road that is passable for vehicles. To
enter Sarayaku territory, whether by way of the river or overiand, one has to pass through Caneios
Parish ® Sarayaku also has a landing strip %'

0

' |bid.

i The political arm of the Kichwa People of Sarayaku was recognized by the Executive Secrelary of Ecuador's
Nationalilies and Peoples Development Council (CODENPE] by agreement 24 of June 10, 2004 See FLACSO
nnthropolegital-legal report. dacument in the case file Annex 4

' The Assemblies are convened for election of authorities, presentation of the results ol the measures iaken. taking
decisions that concern the entire Community and 1o resolve a certain iype of internal dispute. 1t is important to point out
that interna! disputes are addressed by several methods before getting 10 the Assembly  Only the most serious disputes get
25 far as the Assembly These disputes vre of two types: the death of a member of the association, and faifure to comply
with the Assembly’s dacisions Sz2e FLACSQO anthropoiogical-legal report Annex 3

7 FLACSO anthropoingical-legal report. Annex 4

W OOPIP was created in 1879 and legaily recognized in Ministerial Agreement No 812 of July 16. 1884 Seo
petition of constitutional amparo, filed by the Organization ot Indigenpus Peoples of Pastaza against the firm CGC and the
firm Daymi Services Annex %

™ The following are among the arganizations of the Kichwa of the Ecuadorian Amazon region: Federacion de
Organizaciones Kicirwg de Sucumdaios [Federation ot Kichwa Organizations of Sucumbios] (FOKISE}. Federacidn de Comunas
de MNatives de la Amazonis tcustariane [Federation of Comunas of Nalive Peoples of the Eguadoerian Amizon Basin)
[FCUNAE), Federacion de Organizaciones de la Nacionalidad Kichwea del Nepo iFederatlon of Organizations ¢l the Kichwa
Nationality of the Napo] (FONAKIN] and the Organizacién de Pugblos Indigenas de Pastazz {Organization ol Indigenous
Paoples of Pastazal [OPIP). The combination of these iederations lorms the Confederacion de tas Nacionalidades Indigenas de
fa Amazonia Fcuateriana [Coniederation of Indigenous Nationalities ol the Ecuadorian Amazon) {CONFENIAE)L. an alfiliate of
the Ceonfederacion de Nacionaiidades Indigenas de Ecuador |Confederation of Indigenous Nationalilies of Ecuador] (CONALF)
See Ecusdor's Nationalities an:l Peoples Development Council  hlipiiwww.codenpe. gov.ec/kichwaama him: Statute of the
Kichwa Native People of Sarayaku

“ Report prepared by Pastaza Provincial Police Commang No 18, No 2004-029-P-2-CP.16  Annex 6
"

4! Reports that the Siate presenied 1o the inter-American Court in the proceedings on provisional measures in tha
martter of the Sarayaku People
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2. Background information on oil exploration in Ecuador
56. Among the Latin American countries, Ecuador ranks fifth in terms of oil production

¢« and fourth in ail exports. According to Ecuador's Ministry of Energy and Mines, in 2005 sales of
crude oil accounted for roughly one fourth of the country’'s gross domestic product {GDP). Oil
revenues represent nearly 40% of the national budget 22

57 Oil operations in Ecuador have exacled a high human and environmental toll A
number of studies examine the negative effects of oii exploration and exploitation.®

58 On July 30, 2001, Ecuador's Ministry ot Defense signed a Military Security
Cooperation Agreement (hereinafter "the military cooperation agreement”) with the oil companies
operating in the country In it the State pledged to “guarantee the security of the oil facilities and
the persons who work there "2

3. Territoriat rights of the Kichwa People of Sarayaku

89, On May 12, 1992, the State of Ecuador, through its institute of Agrarian Reform and
Settlement and in response to “petitions from various indigenous crganizations and peoples in the
province ot Pastaza seeking land grants,” awarded a single, undivided parcel of land in the province
of Pastaza, in a single deed, arnounting to approximately 254,652 hectares. The grant went to the
communities along the Bobonaza River, among them the following: Sarayaku, Sarayaquillo, Cali
Cali, Shigua Cucha, Chontayacu, Nina Cucha, Palanda, Teresa Mama, Rarnizuna, Tahuay Nambi,
Palizada, Muro Pishin, Mangaurco, Boberas, Santo Toméas, Puca Urcu, Liz Pungo, Yanda Playa,
Chiyun Playa, Rumi Playa, Shawindia, Upa Lulun, Huagra Cucha, Tuntun Lan, Lianchamacocha, Alto
Corrientes, Papaya, Chipahuari, Masaramu.?®

60 According to the land title, the grant was made with the obligation to deliver the
property free from encumbrances and subject to the following:

a The purpcse of the present grant is threefold: 1o protect the ecosystems of the
Ecuadorian Amazon basin, to improve the living standards cof the indigenous
communities, and to preserve the integrity of their culture

b This grant in no way affects the grants previously made io petsons or institutions.
The validity of those eariier grants is hereby confirmed Nor does it affect the
settlemenis and settlers’ holdings made prior to this date or free transit via
waterways o overland routes that now exist or that are built in the future, pursuant
to domestic law

% Sege int  Empresa  Petrolera de  EFcusdor  (PETROECUADOR},  Statistical Report  1972-2006
hiip:iinews bbe.co.uk/hi/spanish/specials/2008/energisfnewsid 4702000/4702870 st Annaex 7

3 Revista Panam Sglud Publica/Pon Am Jourpal of Pubiic Health 15(3), 2004. Miguel San Sebastian and Anna-
Karin  Hurtig Qil exploitatior in the Amazon basin ol Ecuador: a public health emergency Available at:
hitp://publications.paho.orgispanish/TEMA San bastian.pdl Annex B Latin American School of Sopeial Sciences (FLACSQO}
and the Empresa Petrolera de Ervador (PETROECUADOR), Peirdlec y desarrolfo sostenible en EFcuador (Petrcleum and
susiainable develepinent in Ecuador}. For example, a 2003 swudy done by FLACSO and PETROECUADOR frpports on three
research studies on the effects ot oil exploretion and exploitation in Ecuador According to the study, the greatest socio-
environmental impact caused by p2troleurn activities in Ecuadoer was in the so-called “Texaco era” {1867-1992}.

¥ Clause Two  Purpose of the Military Cooperation Agreement  Military Sccurity Cooperation Agrzement between
the Ministry of Defense and tha oil companies operating in Ecusder. signed in Quito on July 30, 20601  Annex &

% property Records for Puyo. Pastaza  Land grant for the Bobonaza River cormmunities. Puyo, May 25, 1992
Annex 10
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c This grent shali not limit the State's authority to build roads, ports, airports and other
infrastructure needed for the country’s economic development and security

d. The Nationai Government, its institutions. and the military and police shall have free
access 0 the awarded land. so that they are to perform the functions that the
Constitution and the faws prescribe

e Subsoil natural resources are the property of the State. which may exploit them
without intarference so long as the rules of environmental protection are observed

f. To preserve the social, cultural, economic and environmental integrity of the
communities receiving the lang grant, the indigenous communities shall prepare plans
and programs for that purpose and present them to the Government for
consideration

g A community that is the beneficiary of the land grant shall abide by the rules for the
management and care of the land and shall not sell or divest itself of the property
either in whole or in part ?°

4. Celebration and execution of the partnership contract for exploration of
hydrocarbons and exploitation of crude oil within block 23 of the Amazonian Region

61, Or June 26, 1995, the Special Bidding Committee {Comité Especial de Licitacion)
(CEL} convened the ecighth international call for proposals for exploration and exploitation of
hydrocarbons in Ecuadorian national territory, which included block 23 in the Amazonian region of
the Province of Pastaza.”’

62 On July 26, 1896, in the presence of the Third Notary of San Francisco de Quito,
the partnership contract for exploration of hydrocarbons and crude oil expioitation in block No. 23 of
the Amazonian Region (hereinafter the "contract for oil exploration and exploitation” or "the
contract with the CGC") was signed between the Fmpresa Estatal de Petrdleos del Ecuador
(PETROECUADOR) and the consortium composed of the CGC and the Petrolera Argentina San Jorge

sA®

63. The area swarded under the CGC contract covered some 200,000 hectares that
were home to the following indigenous associations and communities: Sarayaku?®, Jatun Moling®®,
Pacayaku®', Canelos™, Shaimi®™ and Uyuimi®® Of these indigenous communities, Sarayaku is the

26 Ihid

" Partnership contract between the State of Ecuador and the firm Cornpadiz General de Combustibies. doted July
26. 1998 Annex 11 Clause Two {2 1}

% partnership contract between the State of Ecuador and the firm Compadia General de Combustibles, dated July
2G. 1286 (hereinsfter “the partnership conmract”™) Annex 11

¥ Par1 of the Organization of indigenous Peoples of Pastaza (OPIP); it hos 132,000 hectares of legally recognized
fand

* Part of the Associaticn ol Evangelical Indigenous People of the Paslaza {AIEPRA); it has 3.000 hectares of legally
recognized fand

3! Part of the Assoziation of Indigenous Peoples o! Pastaza [OPIR). it has 40,000 heclares of legally recognized
tand .
** Part of the Federaticn of Kichwa Wationalities of Pastaza {FENAKIPAJOPIP). it has 40,000 hoctores of lagally
recognized land

¥ Part of the Interprovincial Federation of the Achuar Nationality of Ecuador (FINAE). it has 24,000 hectares of
legally recegnized jand
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largest both in terms of population and iand size; 65% of the block 23 oil field is within the
ancestral territory that legally belongs to the Sarayaku Community.

64. Under the contract concluded between the State and the oii company, the phase for
seismic prospecting would last 4 years - which could be extended for another 2 years — starting as
of the effective date of the contract, which was the date on which the Ministry of Energy and
Mines, based on the Environmental Impact Assessment (EiA), approved the contract *® The
contract also provided that the oil exploitation phase would last 20 years, with the possibility of
extension. %®

65. The contractor’s obligations included, inter afia, preparation of the Environmental
Impact Assessment {EIA)¥’ and the performance of all efforts necessary to preserve the ecological
balance within the exploration area of the block leased.®® The Office of the Under Secretary for
Environmental Protection of the Ministry of Energy and Mines, by way of the Office of the Nationa!
Director of Environmental Protection, would be in charge of relations with the Community .3 The
contract also included a clause requiring that the company obtain from third parties any permits
and/or rights of way and/or easements needed to get t0 the area specified in the contract or to
move fram ofe place to another within the area to conduct its activities “©

66 The coniract also spelled out the parties’ mutual obligations, which included, inter
affa, that of interpreting and executing the contract in good faith,”' applying to the respective
ministry for expropriation, in the name of PETROECUADOR, of fands or other immovables or the
creaticn of easements of any kind necessary to perform the contract, and obtaining these fands and
easements once a social interest or public utility had been declared.”?

67. Furthermore, within the first six months the contractor was to submit an
Environmental Impact Assessment (EIA] for the exploration phase, as well as an Environmental
Management Plan for the exploitation phase. The EIA was to contain, inter afia, 2 description of the
natural resources, especially the forests and wild fiora and fauna, and the social, economic and
cultural aspects of the populations or communities living in the contract’s area of influence. *

G8. The consulting firm Walsh Environmental Scientists and Engineers, Inc., retained by
the CGC Lo do the EIA reguired under the partnership contract, conducted the assessment in 1987,

M Part of the Federation of the Shuar Nationality of Pastaza (FENASH]; the number of hectares it possesses is not
indicated, nor whether they arc legally recognized

* Clauses 3 1 15 and 6.1 of the partnership contract Annex 11
3 Claus‘e 8 3 of the partnership contract. Anpex 11

4 Clause 5 1 4 ¢f tha pzrinership contract  Annax 11

* Clause 5 1.21 of the partnership contract Annex 11

* Clause S5 1.21 3 gt the partnership contract. Annex 11

10 Clause 5.1.25 ol the partnership contract. Annex 11

“! Clause 5.5 1 of the partnership contract. Annex 11.

2 Ctause 5 5 5 of the partnership contrast  Annex 11

** Clause 5 1 21 6 of the partnership contract Annex 11
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which was approved on August 26 of that year for the seismic prospecting phase.** Agcording to
the information from the Ministry of Energy and Mines, the E!A project was not executed.

62 As required under the Substitute Regulation of the Environmental Regulations for
Hydrocarbon Operations in Ecuador, on July 2, 2002 the updating of the Environmental
Management Plan and of the Plan for Monitoring Seismic Prospecting Activities in Block 23 was

approved.”®
- Facts that predated the seismic prospecting phase

70. - According to the petitioners, the oil company tried several times to negotiate for
entrance jnto Sarayaku territory and tried to obtain the Community’s consent for oil exploitation. It
did this by offering monev, both to individuals and to the group®” and bringing in a medical caravan
to provide medical care to a number of communities that are part of Sarayaku. In order to be
treated, the individual had to sign & list, which was ailegediy later converted inlo a letter sent to the
CGC supposedly asking that the seismic prospecting activities be continued.*?

71. Both the OPIP and the Qrganization of Kichwa People of Sarayaku objected to the
methods that the CGC used to obtain consent. On November 22, 2002, the Vice President and
Members of the Rural Parochial Board of Saraysku filed a complaint with the Ombudsman’s Office
objecting to the CGC’'s presence within Sarayaku territory and to the searches that the military were
conducting.*® Later, Mr. Silvio David Malaver, a member of the Sarayaku Community, added his
name to the complaint.*® In response to these complaints, on November 27, 2002 the Ombudsman
of Ecuador deciared that all members of the Sarayaku Community were under his protection. He
also stated that “no person, adthority or civil servant may obstruct the freedom of movement -
overland or by river- or cornmunication between members of the Sarayaku [...]."*'

72 On April 1G, 2003, the Office of the Ombudsman for the Province of Pastaza issued
a resoiution on the November 2002 complaint in which it decided to give a partial endorsement to
the complaint and resoived that the Minister of Energy and Mines and chairman of the board of
directors of PETROECUADOR, as wel! as the attorney and legal representative of the CGC company
were in full violation of articles 84(5} and 88 of the Constitution of Ecuador, ILO Convention No.
169, and Principle 10 of the Rio Declaration on Environment and Development 82

% wWalsh Environmentsl Seientists and Engineers. Inc Environmental Jmpact Study for the seismic prospecting
activities. Block 23, Ecuador: Final Report, Walsh Profest number: 2821-010, May 1987; Annex 12 Report of the Ministry
of Energy and Mines on the aciivities conducted in block 23. Annex 13

95 Report of the Ministry of Energy and Mines on the aclivities conductied in block 23 Annex 13; Memorandum No
155 from the Ministry of Eneryjy and Mines Annex 14
& thid.

“7 Decision taken by the Sarayaku Association-OPIP at the meeting heid with the CGC on June 25, 2000 Annex
15; tetter dated April 13. 2002, which the Saroyaku Associalion addressad 1o the Minisier of Energy and Mines Annex 15

€ Letler titled "COMIMUNITY OF (NDEPENDENTS QOF SARAYAKL O.F | P AFFILIATED”, undated Annex 17: list of
signatures from the Chontayacu Comemunity, signed December 31, 2002 Annex 18 Decision of the General Assembly of
the "CAS -~ TAYJASARUTA", janaary 7, 2003 Annex 18

% Dffice ot the Ombudsman of the Province ol Pastoza Decision o! April 10, 2003. Complaint No  368-2002
Annex 20

0 |big
5 Otfice of the National Ombudsman  Stotemen in Defense dated November 27, 2002  Annex 21

‘2 Decision of the Oflice of the Ombudsman of the Provinte of Pastaza. April 10, 2003. Complaint No  358-2002
Annex 20
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73. On November 28, 2002, the President of the OPIP filed a petition with the First Civii
Court of Pastaza seeking tonstitutional amparo against the CGC and agsainst Daymi Services.*® The
OPIP representatives stated that since 1999 the CGC had taken a number of measures to negotiate
separate deals with cormmmunities and private individuals “thereby genearating a number of disputes
and Iimpasses within [their] organizations, which had eroded [their] theretofore strong
organization, "%*

74 In response to the amparo petition, on November 29, 2002, the judge ordered a
precautionary measure, which was that "any current or imminent activity that {would] affect or
threaten the rights {.. ] that are the subject of the petition” was to be suspended.®®* On December
12, 2002, the Pastaza District Superior Court sent 2 memorandum to the First Civil Judge of
Pastaza, wherein it said that it had “discovered irregularities in your proceedings” [and stated that|
the complete failure to act swiftly [on thel complaint is disturbing, given the social repercussions
that the petition seeks to address [ .].”%¢

75 On January 24, 2003, the Ministry of Energy and Mines stated that “"on June 18, 19
and 22, 2002, in accordance with Article 37 of the Substitute Regulation of the Environmental
Regulations-for Hydrocarbon Operations in Ecuador, three public presentations were given (by
the CGC] of the Environmental Management Plan, in the communities of Caneios, Pacayacu and
Shauk "*7

- Seismic prospecting activities

76. The seismic prospecting program proposed for biock 23 covered an area of 633.425
Km.5* At the outset the seismic testing was expected to last 6 to 8 months, depending on weather
conditions. Within the prospecting area, paths were cleared to lay the seismic lines, and for camps,
loading areas and heliports *°

77 Between October 2002 and February 2003, the oil company's activity within block
23 advanced 28% into the interior of Sarayaku territory. In that period, the CGC pumped 467 welis
with a total of 1433 kitograms of explosives®® and left the explosives planted on the lands of the
Indigenous Peoples living in block 23.5' As of December 2008 the explosives were still on Sarayaku

territory 5%

53 The pelition was aiso filed against Daymi Services, @ CGC subcontractor  Petition of censtitutional amparo that
the Qrganization of Indigencus Peoples of Pastaza filed against the CGC and Daymi Services Annex §

* Petition of constitutional ampare that the Qrganization of Indigenpus Peoples of Pastaza filed against the CGC
and Daymi Services Annex &

¥ Decision of the Firsr Civil Court Judge of Pastaza, on the petition seeking constitutional amparo, flled by the
CPIP-Sarayaku (Block 23}, Movember 29 2002 Annex 22

% Memorandum datad December 12, 2002, which the Office of the Chief Judge of the Superior Court of the
District of Pastaza sent to the First Civit Court Judge of Pastaza Annex 23

! ibid
9% ginal Report on oparations  Prepared by the Compania General de Combustibles CGC, p 27 Annex 24

¥ Finel Report on gperations  Prepared by the Compariie General de Combustibles CGL Annex 24; Explanation of
the seismic prospecting process in general, prepared by the Minisiry of Energy and Mines, March 7. 2006 Annex 25

5 Ministzy of Ensrgy and Mines Certilication of expiosive charges distiibuted in block 23, according to information
on record et the Office of the hatiunal Direclor of Environmentat Protection Annegx 26

¥ Seismic prospecting map. Annax 1 ¢ ) Annex 27

82 xvIi Siate Report or the provisionai measures ordered by the Inter-American Court of Human Rights and
cuerentty in force Annex 28,
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78 On February 6, 2003, the Association of the Ecuadorian Hydrocarbons Industry
reported that the CGC had declared bankruptcy and suspended the seismic prospecting work once
and for all %3

5. Consequences of the seismic prospecting in the territory of the Sarayaku People

79. When the seismic prospecting phase resumed in November 2002 and with the CGC
about to enter Sarayaku territory, the Association of Sarayaku Kichwa Peopie declared a state of
emergency which brought their daily economic, administrative and schoo!l activities to a halt for
several months. To defend the borders of their territory and prevent the CGC from entering, the
inhabitants of Sarayaku organized six encampments called paz y vida, slong the perimeter of their
territory ®® The petitioners allege that during that period, the members of the Community lived in the
jungle; the crops and food ran out and for three months the families lived off the land in the jungle
The members of the Community ceased to receive medical attention from the State 5°

80O Pursuant to the Military Cooperation Agreement thatl the State concluded with the oil
companies the State ordered a military presence in the territory of Sarayaku and its neighboring
communities *®  The unit operating in Block 23 was Jungle Brigade No. 17;% around Sarayaku
specifically, four military bases were set up, namely: Jatin Molino, Shaimi, Pacayaku and Pozo
Landa Yaku ®® Betweer 2002 and 2005, the Canelos and Jatin Molino military outposts®
conducted searches of rmembers of the Sarayaku Community.

81. Once the seismic prospecting started within Sarayaku 1territory, the hostilities
berween members of that community, the CGC workers and other indigenous communities inside
biock 23 intensified The Commission's file on this case contains information gbout a series of
incidents supposedly perpetrated by members of the Kichwa People of Sarayaku against CGC

B Report of the Ministry of Energy ond Mines on the activities carried out in block 23. Annex 13

@ Qffice of the Firsi Notary of Pastaza Province. Sworn statement made by Ena Margoth Sartt on November 13,
2007; Office of the First Notary of Pastaza Province. sworn stelement made by Carmenzo Soleded Malaver Capuchs on
November 13, 2007; map drawn up by the petitioners showing the location of the Paz y Vide camps inside Sarayaku

territory Annex 27

55 Office of the First Nutary of Pastaza. sworn staiements of Ena Margoth Senti and Carmenza Soledad Malaver
Capuchs. November 13, 2007 Annex 29

% Second report submitted by the Ecuadorian State, in connection with the provisional measures orderad by the
Inter-American Court of Human Rights. November 24. 2004 Annex 2B.

V7 Office of the Ombudsman of the Province of Pastaza Decision of April 10, 2003, Complaint No  36B-2002
Annex 20

%8 The Ministry of Encrgy and Mines reported thet during a meeting held In the Sarayaky Community on February 3
and 4. 2003, a resolution weas adopted to "suspend the military and police presence in the Sarayaku zone ™ Ministry of
Energy and Mines, Report on iscthvitics conducted in block 23. Annex 27; Map “of the petro-military fence” as drawn up by

the petitioners Annex 20; Offize ol the Ombudsman of the Province of Pastaza  Decision of Aprii 10. 2003, Compiaint No
368-2002; Ministry of Energy and Mings of Ecuader, Report on the activities conducted in block 23 Annex 13

The military outpost focated in the Community of Jatun Mofing was set up in January 2003 and initially was
manned by 30 people  Later that number dropped 10 5. Heoring with wilnesses, held on March 13, 2008 during the
Commission’s 124™ regutar session  Witness Rubén David Gualinga Second reporl presented by Lhe Ecuadorian State in
connection with the provisional measures crdered by the Inter-American Court of Human Rights, November 24, 2004 Annex

28
The Landayaku well is located north of Sarayeku territory. in bicck 10. leased in 19689

@ Sacond Report of the Ecuadorian State (o the inter-American Court Annex 28
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workers and that were under investigation.”® The members of the Sarayaku People reported and
filed compiaints aboul a series of assaults commitied ageinst them. Of these, the following stand
out:

- incidents relating to freedom of movement

82 On January 13, 2003, townspeople of Jatun Molino, standing on the banks of the
Bobonaza River, fired on members of the Sarayaku Community who traveling on the river by canoe
These events were reporied to-the Political Agency of Sarayaku Parish 7'

83, Later, on July 6, 2003, a meeting was held among the Canelos, Pacayacu and
Sarayaku associations where the following decision was taken:

{ .1 Although it has read the Constitution of Ecuador, the Pacayacu Community is proposing
that within one month's time. the Association of Indigenous Centers of Sarayaku sit down
with the Governmant of Ecuador for a dialogue on the issue of ail exploration and exploitation
in block 23: shouid the government, under pressure from the Sarayaku People, refuse to
resume the seismic prospecting, the OPIP pledges to find, within the space of three months,
the funding to finance the project that would not be completed under the contract signed with
the CGC oil company | | The Canelos Association proposes to allow free passage provided
ithe Sarayaku association allews the CGC to carry on

The Sarayaku Association is rejecting this proposal and states that it will neither sell its
territory nor exchange it for passage along the Bobonaza River, much less open it up for oil
exploitation.

Therefore, the Canelas and Pacayacu hereby resolve that they will not aliow free passage to
the members of the Sarayaku association untit the three associations have come to a second
agreement.”?

B4 Because the territory of Sarayaku was “threatened by the miiitarization of block 23",
on December 1, 2003 the Association of Sarayaku Kichwa sent a communication to the members
of the Caneios communily to invite them to participate in the march for paz y /3 vida |peace and life]
in Puyo on December & and 6.7 In answer to this communication, on December 2, 2003, the
Association of Kichwa indigenous People of Canelos "Palati Churicuna” issued a circular announcing
that it had decided not to participate in the march and warned that "as is known throughout the
province { . ] freedom of movement is completely suspended in the case of those who are fiatly
apposed to the oil issue.”"™

¢ Ecuador's Ministry of Energy and Mines, report on the activities conducted in block 23 Annex 13 August 26,
2003 memorandum signed by the CGC end addressed to the Attoiney General's Office  Annex 30 Final 1opography repert
2D Biock 23 2002, "salient cvente” prepered by the Companfe General de Combustibles CGC, p. 18 Apnex 31.

7' Republic of Ecuador, Political Agency of Sarayaku Parish, certification signed by Mr. Edgar Gualinga, Political
tieutenant of Sarayaku Parish, June 13, 2003 Annex 32; legai-anthropological report Annex 3; Eighteenth Notary, Dr
Enrique Diaz Beliestero, Quito, Ecuador, sworn statemnent given by Mr Segundo Lenin Reinaldo Gualinga Gualings on June
17, 2003, Annex 29, and cectified copy of his identification document Annex 33, and certification of Sarayaku Political
Lieutenant, Mr. Edgar Gualinga, June 13, 2003 Annex 32

2 geport of the Megting among the Caneios, Pacayacu and Sarayaku Associations, July 6, 2003 Annex 34;
Report prepared by Pastaza Pravingial Police Commoend No 18 Annex 35

3 Raport of the Canelus Parish Board on the clash that occurred between the Canelos Community and the
Sarayaku Community, signed by Mr Cleber Toquetén, prosident of the Canelos Parish Board. no date Annex 38

9 |bid
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85 On December 4, 2003, Police Lieutenant Wilman Aceldo met with the President of
the Canelos Parish Board t¢ ask about the circular. He was told that the document had been sent to
the offices of Tayjasaruia in Sarayaku, to Radio Mla and Radio Puyo and to the Sarayaku offices.

The President of the Canelos Parish Board also warned the lieutenant that if “Caneles’ decisions not

to allow passage throuch Canelos territory were not respected, clashes beyond his control {would
w7y

ensue]

86 That same day, wheh members of the Kichwa People of Serayaku were on their way
to the march in Puyo, they were attacked and assaulted by members of the Canelos Community,
with police fooking on.” Police Lieutenant Aceido Argoti, who was at the scene of these events,

said the following:

[. ] all the townspeople [of Canelos] were gathered to stop the people from Sarayaku from
wraveling 1o Puyo, 10 attend the paz y vida march [ )

| went as far as the Cuyas sector to await the arrival of the people from Sarayaku. At around
1:00 p.m., five peopie arrived, but irom there on the people of Canelos flatly refused to allow
anyone o pass; approximalely 500 meters from where we were standing, they cut down a
tree to block the way and prevent us from leaving | . ] our personnel immediately gave them
protection, to avoid further misfortunes {. .j on the other side of the bridge, near the school,
about 110 people from Sarayaku had gathered { } so we manned the bridge with a police
barricade, but our eftorts were not sufficient. Armed with sticks, they broke through our
police barricade and started after the people from Sarayaku We did everything possible to
avoid the clash. But they chased them for ten minutes and caught up with them, whereupon
a fight broke out. A numnber of people were injured in the fight 7

87. . Members of the Kichwa People of Sarayaku were injured in these events, among
them the foliowing: Hilda Sanii Gualinga, Silvio David Malaver Santl, Laureano Gualinga, Edgar
Gualinga Machoa, José Luis Gualinga Vargas, Victoria Santi Malaver, Marco Gualinga, Héctor Santi
Manya. Marco Santi Vargas, Alonso Isidro Gualinga Machoa, Heriberto Gualinga Santi, Jorge Santi
Guerra, Aura Cuji Gualinga, Marfa Angélica Santi Gualinga, Clotilde Gualinga, Emerson Alejando
Shiguango Manya, Romel F. Cisneros Dahua, Jimy Leopoldo Santi Gualings, Franco Tulio Viteri
Gualinga and Cesar Santi’™®

B88. in response to the events described above, on Decermber 5, 2003 the Office of the
Ombudsman of the Province of Pastaza launched its own inquiry and issued a decision that found
that leaders and members of the Caneios indigenous Community were responsible for:

™ Report ol the Canelos Parish Boord on the clash that occurred between the Canelos Community and the
Sarayaku Comrmunity, signed by IMr Cleber Teoquetdn, presidemt of the Canelos Parish Board, no date Annex 36 Police
report dated December 4, 2004 Annex 37; pholographs of ihe injured Annex 38

& sl inquiry order {rom the Qffice of the Ombudsman of Pastaza Province, Puyo, December 5. 2003 Annex
39 Preliminary Inquiry, signed by the Prosecutor from the Public Prosacwior’'s Ollice. December 9. 2003 Annex 40 There
are three reports from Pastaza Provincial Polite Command No. 16: one dated December 4, 2003, signed by Police Lisutenant
Wilman Oliver Aceldo Argoti. and 1wo dated December 5, 2003. signed by Poiice Lieutenant Patricio Campasiia and Police
hiajor Anibal Sarmignto Bolafics Annex 41 Report of the Canglos Parish Board on the clash thai vccurred between the
Canelos Community and the Saravaku Community. signed by M Cleber Toqueién, president of the Canelos Parish Board.
no date Annex 42 List of persons alleged 10 have injured the members of the Kichwa People of Sareyaku on Sepiember 4,
2003 . Annex 43, Eleven statements from 36 of the people accused in these events  Annex 28

" Report submitted 1o the Commandant of Pastaza Provincial Polica Command No 18, dated December 4. 2003,
signed by Police Lieutenarmt Wilman Oliver Aceldo Argoti Annex 41

" Medical cernificatex issued by the Public Prosecuior’'s Qftice, Forensic Medicine and Sciences System, December
9. 2003 Annex 44 Report of Pastaza Provincial Police Command Mo 18, dated December 5. 2003. signed by Police

Lieutenant Patricio Campaia £fnnex 41
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(1) a flagrant violation of the right to travel freely though the national territory, a right
guaranteed and recognized in Article 23-14 of the Constitution of the Republic; {2) an offense
criminalized and punished under Article 129 of the Criminal Code; and (3} a violation of Article
12(1) of the Intetnational Covenant on Civil and Political Rights ”?

89. Based on the police reports of December 4 and 5, 2003, the Pastaza District
Attorney’s Office faunched a preliminary inquiry on December 2, 2003, and ordered that a forensic
gxamination be done of the injured &

90 On April 10, 20085, the Canelos Assembly resolved to allow members of the
Sarayaku Community 10 travel via the Bobonaza River through its sector “provided they comply with
the resolutions adopted on June 6, 2003 in Pakayaku and that they drop the 23 legal cases brought
against members of the Canelos Community. "%’

- Episodes refated to alleged arbitrary detentions

91. On January 25, 2003, Reinaldo Algjandro Gualinga Aranda, Elvis Fernando Gualinga
Malver, Marco Marcelo Gualinga Gualinga and Fabian Grefa, all’ members of Sarayaku, were
detained by State agents within Sarayaku territory “because of the danger the subjects posed [ )
as they had weapons and explosives in their possession.” They were later flown by a CGC
helicopter to the city of Chonta, and then driven by police in company cars to the city of Puyo,
where they were handed over to the Puyo police and later released.®?

g2 On October 7, 2003, the First Crimminal Court of Pastaza issued orders to take
Reinaldo Alejandro QGualinga Aranda, Eivis Fernando Gualinga Malver, Marco Marcelo Gualinga
Gualinga, Yacu Viteri Gualinga and Fabian Grefa into preventive custody on charges of theft and
aggravated assault ® As of the date of this report, the Commission has been informed that the
orders to incarcerate Eivis Gualinga, Reinaldo Gualinga and Fabidn Grefa were nulilified and the
charges against them dismissed. Marcelo Gualinga Gualinga was sentenced to one year in prisen for
the crime of possession of explosives and was released upon completion of his sentence.

- Violations of the personal integrity of members of the Sarayaku Comimunity

93 On January 29, 2003, Mariseia Yuri Gualinga Santi and Tatiana Gualinga Dacha,
then voung girls and members of the Sarayaku Community, were stopped by an Army psatrof,
accompanied by CGC workers The CGC workers threatened the two girls. Accerding to one
member of the Sarayaku Community who was the father one of the girls, the girls were not raped
only because the soldiers irtervened.®

o4, On April 23, 2004, José Serrano Salgado, attorney and legal counsel for the
Sarayaku Comrnunity, was allegediy attacked and assaulted by three armed men wearing hoods

 |nitial inquiry otder from the Office of the Ombudsman ol Pastaza Province. Puyoe, Decemnber 5. 2003 Annex 45
¥ prefiminary Inquiry. sighed by the Prosecutor from the Public Prosecutor's Qffice, December 2, 2003 Annex 46
8Y Order of the inter-American Court of Human Rights, July G, 2004, paragraph 32, jatter p

22 girst Criminal Cour! of Pastaza, October 7, 2003. Annex 47. Report of the Nationsl Prasecutor, September 27,
2003 Annex 48 Eighteenth Notary, Quito, Ecuador, sworn statement of Mir. Reinaldo Alejandro Gualinga Aranda, February
8, 2003 Annex 29. Request dated October 1, 2003. in which the Public Prosecuiors Office asked the judge 1o order
preventive detention.  Annesx 48 demorandurn dated March 13, 2003, signed by the Commandant of Pastaza's 17"
Brigade Anpex 50.

83 First Criminal Court of Pastaza, October 7, 2003 Annex 47.

3 video taken in January 2003 Annex 51
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who warned him to stop defending Searaysku That same day. attorney Serrano filed a complaimt
with the Pichincha District Attorney’s Office ®®

95. In December 2004, Mr. Marlop Santi, a leader of the Sarayaku Community and

CONFENAIE candidate for president, filed 2 complaint with the Attorney General of Ecuador in
which he asserted the folicwing:

On December 21 and 22, 2004, as | in the city of Otavalo to participate in the CONAIE
Congress held to elect the new president ~an office for which | was a candidate- | received
calls from telephon: number 09507842 | was told they were going 10 kil me, and that |
should withdraw my candidacy for the office of president; if not | would be dead within
twenty-four hours 1.}

I have to say that this is one of many complaints that we have filed to have those responsible
for these events investigated, tried and punished. yet we have not had a single encouraging
response in any of the cases { .}

Having said this. | am filing this complaint about this call, which is a punishable offense under
the law and that puases a threat 1o my physical and mental integrity But it is also an act
calculated to persecute and terrorize my Community. In my capacity as an indigenous leader.
| am asking you to piease launch the ngcessary investigation to ascertain the whereabouts of
those responsible for this act ®

96. Because of the attacks on Mr Marlon Santi, the United Nations Special Rapporteur

on the fundamental rights and freedoms of indigenous peoples, and the United Nations Special
Rapporteur on the promotion and protection of the right to freedom of opinion and expression, and
the U.N. Secretary-Genersl’'s Special Representative on the Situation of Human Rights Defenders
jointly issued an urgent cail to the State because:

It wa$ feared thar M: Marlon Santi's aggression could be connected to the victim's intention Io attend
a meeting in Costa Rica on 3 March regarding the case presented by the indigenous community of
Sarayaku to the Inter-American Commission on Human Rights against the Government of Ecuador. In
this context, the Special Rapporteur {.. ] remindled] the Government of the previous urgent appeals
regarding the campaign of intimidation and defamation suffered by the indigenous community of

Sarayzku because OF their mobilization against the activities of the Argentine oil company Compadia

General de Combustibles ®7
Destruction of sacred places

97. In July 2003, the CGC destroyed at least one site of particular importance in the

refigious and spiritual liHe of the members of the Sarayaku community, namely the property of the
spiritual leader {Yachak or shaman) Cesar Vargas.? The facts were confirred by the First Notary of
Puyo, who wrote the follov/ing:

[. ] At the place known as PINGULLU, s tree approximately twenty meters tall and ong meter
in thickness. whose name is LISPUNGU, had been destroyed. | ] As night fell [. ], we spoke
with the elderly shaman Cesar Vargas [ ] who said that [ | employees of the oil company

53

¥ pichincha District Atterney’s Olfice. received April 23, 2004 Annex 52

¥ Complaint that Mr Mazlon Sanii and his atiorney José Serrano fed with the Ajtorney Generai of Ecusdor Annex

¥ nhed Natiens. Econamic and Sccial Counctl (E/CN/ 4/2005/88/Add 1) Human Rights and indigenous issues

Report of the Specini Ropporitur on the situatton ol human rights and {undamental freedoms of indigenous peoapie. Rodolio
Staventagen. parograph 41

* Zirst Notary of Pastaze Province. Dr. Andrés Chachs Gualoio Notarized Becord dated July 20, 2003 Annex b4

s
—
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had made their way into his sacred forest in PINGULLU and had destroysd 2ll the trees there.
especially the great tree ol the Lispungu. He has been left powerless to get his medicine 10
cure the ilinesses of his children and relatives . {.. ] %%

<} Reactivation of the oil activities

98 On May 8, 2009, the Management Board of PETROECUADOR decided to lift the
suspension of activity in blocks 23 and 24, which had been ordered on February 6, 2003 and
ordered that certain activities specified in the partnership contracts be immediately resumed *° The
Siate informed the Commission that it had undertaken negotiations with the CGC to terminate the
partnership contracts in guestion ®  As of this writing, the Commission has no information on the
outcome of that process

C THE LAW

1. . Articles 27 (the right to property), 13 {freedom of thought and expression) and 23
(right to.participate in government) of the American Convention, in relation {o Article
1(1) thercof

99, Article 21 of the Convention provides that:

1 Everyone has the right to the use and enjoyment of his property. The law may subordinate
such use and enjoyment to the interest of society

2. No one shall be deprived of his property except upon payment of just compensation, for
reasons of public utility or social intarest, and in the cases and according to the forms establishad

by iaw.
3 Usury and any other form of exploitation of man by man shall be prohibited by law.

100. Article 13(1) of the American Convention reads as follows:

Everyone has the right 10 freedom of thought and expression This right includes freedom to
seek, receive, and impart information and ideas of all kinds, regardless of {rontiers. either
arally, in writing, in print, in the form of art, or through any other medium of one's choice

101, Article 23(1) of the Convention states that “|elvery citizen shall enjoy the following
rights and opportunities: a.  to take part in the conduct of public affairs, directly or through freely
chosen representatives [ ]

8. The right to property of indigenous peoples

102. The case law of the inter-American human rights system has repeatedly recognized
indigencus peoples’ right to property over their ancestral territories and the duty of prolection that
follows from Article 21 of the American Convention. The Inter-American Court has written that
“lalmong indigenous peoples there is a communitarian tradition regarding a communal form of
collective property of the land, in the sense that ownership of the land is not centered on an
individua! but rather on the group and its community "% The Court has also held that “[fjor

8 |bid

90 pesolution No. 0B(-CAD-2009-04-20 of May 8, 2003 tram the Management Board of PETRQECUADOR Annex
55

8 Memorandum dated July 271, 2009 from the Ministry of Justice and Human Rights Memorandum from the
Ministry of Mines and Petroteum, Luly 11, 2002 Annex 57

47 1JA Court H R, Case 7 the Mayagna (Sumo) Awas Tingni Community Judgment of August 31, 2001 Series C
No 79, paragraph 149
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indigenous communities, relations to the land are not merely a matter of possession and production
but a material and spiritual element which they must fully enjoy, even 1o preserve their cuftural
legacy and transmit it to future generations."*?

103. The Court has added that:

This notion of ownership and possession of land does not necessarily conform to the classic
cancept of property, but deserves equal protection under Article 21 of the American
Convention. Disregaid for specific versions of use and enjoyment of property. springing from the
culture, uses, custorns, and beliefs of each people. would be tantamount to holding that there is
only one way of using and disposing of property, which. in turn, would render protection under
Article 21 of the Convention illusory for millions of persons.®”

104. To give effect to this right, the Court has held that:

{Tihe close ties of indigenous peoples with their traditional lands and the nalive natural
resources therpof. associated with their culture, as weli as any incorporeai element deriving
‘therefrom, must be secured under Article 21 of the American Convention. On the matter, the
Court, as it has done before, is of the opinion that the term "property” as used in Article 21.
includes “material things which can be possessed, as well as any right which may be part of a
person’s patrimony: that concept includes all movable and immovable, corporeal and
incorporeal elemeints and any other intangible object capable of having value 85

To guarantze the right of indigenous peopies to communal property, it is necessaiy to take
into account that the land is closely linked to their oral expressions and traditions. their
customs and languages. their arts and rituals, their knowiedge and practices in connection
with nature. culinary art, custormnary law, dress, philosophy. and values. In connection with
their milieu, their integration with nature and their history, the members of ths indigenous
communities transmil this non-material cultural heritage from one generation to the next, and
it is constantly recieated by the members of the indigenous groups and communities ¢

The culture of the mambers of the indigenous communities directly relates 1o a specific way
of being, seeing, and acting in the world, developged on the basis of thelr close relationship
with their traditional territories and the resources therein, not only because they are their main
means of subsistence. but also because they are part of their worldview. their religiosity, and

therefore, of their culiural identity %7

106. The Court has also recognized the right of indigenous peoples to live freely on their
ancestral territories.

indigenous groups. by the fact of their very existence, have the right to live freely in their own
territory; the clese ties of indigenous people with the land must be recognized and understood

1A Court H R, Case of the Mayagna (Sumo/ Awas Tingni Community. Judgmem of August 37, 2001 Series C
No 79, paragraph 149. See aiso in: i/A Court H.R. Case of the Sawhoyamara Indigenous Community Judgment of March
29, 2006 Series C No 146. parayraph 222

A Count B R, Cese of the Sewhoyamaxa Indigencus Community. Judgment of March 29, 2008 Series C No
146. paragraph 120.

¥ /A Court H R . Case ¢/ the Yakye Axw lndigenous Community  Judoment of tung 17, 2005 Sedes C No 125,

paragraph 137, and I/A Court W R, Case of the Mayagna {Sumo}l Awas Tingni Commurniity  Judamen! of August 31, 2001.
Series C No 79, peragraph 149; and I/A Court H R. Case of the Sawhoyamaxa Indigencus Comimunity Judgment of iMarch

2%, 2006 Series C No 146 paragraph 120
a
A Court H R, Case of the Yakye Axa Indigenous Gommunity  Judgment of June 17, 2005 Series © No 125.
paragraph 154

Y HA Court H R, Case of the Yakye Axas Indigenous Cominunity Judgment of June 17, 2005 Series C No 125
paragraph 135
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as the fundamental basis of their cultures, their spiritual life, their integrity, and their economic
survival. For indigenous communities, relations to the land are not merely a matter of
possession and production but a material and spiritual element which they must fully enjoy,
even 1o preserve theit cultural legacy and transmit it to future generations.®®

106 In the case sub examine, the Kichwa People of Sarayaku have possessed their
ancestral territory from time immemorial, a situation that the State acknowledged with the May 12,
1992 land grant. Subsequently in July 1896, Ecuador signed a partnership contract with the CGC
for exptoration and exploitation of block 23, located in the province of Pastaza, which is the home
to the Kichwa people and other peoples. It was not until November 2002 that the CGC began the
phase of seismic prospecting within the territory of the Sarayaku People.

107.  In articles €3 and 4, Ecuador's 1996 Constitution guaranteed the right to property
and the indigenous peoples’ tight to nondiscrimination. In Article 44, the Constitution guaranteed
“the right of the people 10 live in the heaithy and ecologically balanced environment that is a
guaraniee of sustainable development.”

108. On April 14, 1998, Ecuador approved Convention No. 168 of the International
Labour Organisation (ILO} on indigencus and Tribal Peoples in Independent Countries.®® In the
chapter on land, the {LO Convention provides that governments shall respect the special
importance for the cullures and spiritual values of the peoples concerned of their
relationship with the lands or territories, or both as applicable, which they occupy or
otherwise use, and in particular the collective aspects of this relationship

109. Ecuadorian law contains a series of provisions that have the rank of constitutional
and lesser laws on the rights of Indigenous Peoples Chapter 5 of the 19298 Constitution of Ecuador
upholds the coliective rights of Indigenous and Afro-Ecuadorian Peoples'™ and provides the
following with respect to the right to property:

Article 84: In keeping with this Constitution and the law and in furtherance of respect foi
public order and hurman rights, the State shail recognize and guarantee the following collective
rights of Indigenous Peoples:

v To preserve, in perpetvam, ownership of the communal properties. which
shall be inalenablz, rot subject to attachment, and indivisible, aithough the State retains its
right 10 declare said properties public domeain  These lands shall be exempt from property tax

. ® To maintain ancestral possession of the communiiy lands and to have them

awarded graifs, in accordance with the law,

. To participate in the use of, profits from, and management and conservalion
of the renewable natural resources on their lands

" To preserve and promote their practices for managing the biodiversity and
their natural swrroundings.

® Not 10 be displaced, as Peoples. from their lands

. To collective intellectual property of their ancestral knowledge; its
enhancement, use and development in accordance with the law

» To miaintain develop and administer their cultural and historic heritage.

Ui Court H R . Case of the Mayagna (Sumc) Awas Tingni Cammunity Judgment of August 31, 2001 Seties C
No 78, poragraph 145 See also n /A Court H R, Case of the Sawhoyamaxa Indigenous Community Judgment ol March
29, 2008 Series C No 1406, paragraph 222

2 Dificigi Record No 304 af April 24, 1998

189 Constitution of Ecuador, Chapter 5, Coliective Rights. Section One. Indigenous, Black and Afre-Ecuadorian
Peoples, articles 83 to 85
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110 In addition to these provisions of the Constitution, there are laws that concern the
ancestral territory of the Indigenous Peoples and that are intended to protect them and promote the
most suitable methods of community production '

111. The Cornmission finds that under Ecuador's domestic laws, Ecuador had an
obligation to adopt special measures to ensure to the Indigenous Peoples the effective enjoyment of
their human rights and fundamental freedoms, without restriction, and to include measures that
promote the full effect of their social, economic and cuitural rights, while respecting their social and
cultural identity, their custems, traditions and institutions

' Agrarian Development Act, Codification 2004-02. Published in a suppiement of Official Record No 315, Aprl
16. 2004

Article 3: Promotion, development and protection of the agrarian sector shall be through establishment of the
following pelicies: | ) f) One of ensuring the factors that come into play in agrarian activity to enable full exercise of the
right 1o individus! and collective ownership of land. its rowtine and peacetful conservation and its veluntary trapsfer. without
undermining the legal security of community preperty or imposing any limitations other than these than the present law
spoecitically prascribes.  Special attention shall be given 1o {acilitate the right to obtain properiy title. The present law seeks
to ensure the security of individual and coliactive 1enure ot the land and to strengthen cormmunity property from the
standpoint of enterprise and ancestral production

Article 49: The State shall protect the lands of the INDA [instituio Nacional de Deserrollo Agraric} (National
Agradan Developmant instituta) which shal! be tor the development of the monrubio, indigenous and Afro-Ecuadorian peoples
and shall give legal title 1o those lands by awarding. grafis. lands that have been in the ancestral possession of the
communilies or ethnic groups on tondition that their own traeditions. cultural life and social orgenization be respecied Under
INDA's responsibility. these communities or ethnic groups shall introduce the elements that help o improve production
systems. empower ancestral 1echnologies, acquire new technologies, restore seed guality and diversily seed stock, and
develop olher factors that afford them higher standards of living  The prozedures, methods and Instruments used must

preserve the ecological system

2) The Comunas Qrganization aad Regime Act Codification Z004-04. Published in a supplement of Official Record
No 215 of April 2004

Article 1. Establishing and naming comunas. “Every population center not classified as a parish. and that currenily

exists or will exist in the future, and whether it is called a village, annex, neighborheod, county. community, group or any
other designation. shall be callad 2 comuna. in addition 10 the name it has always had or the name il is given when founded

Anicle 3 Legal personglity of comunas “The comunas shall be governed by this law and shall have juridical
personzlity by the mere (a6t that they adhere 1o this law

in applying the present Jaw. exercise of the collective rights of the ireligenous peoples who identify themselves as
nationatities having ancestral roots shail be guaranieed. as shall the exercise of the coliective rights of black or Alro.
Ecuadorian Peaples. and the communities thet are part of these groups in accordance with Anicle 84 of the Constitution of
the Republic

3} Environmental Managemem Act  Codificationn 004-019, pubiished in Official Becord 418 of Seplember 10,
2004

Article 16 Application cf the National Territorial Zoning Plan is mandatory  The Plan shalf contain the economic.
social and ecological zoning ¢i the couniry. based on the land-use capacity of the ecosystems. the need 1o proiect the
environment. respect for the ancestral ownership of communai {ands, conservetion ol natura! rasourcas and the natural
heritaga 1t must be tailored 1o balanced developrnent of the regions and the physical organization o! the space Zoning shal!
not imply any alleration of the political-udministrative division of the Stae

4) The Unoccupied tands ond Colonization Act  Codification 2004-03 Published in a Supplement of Offigial
Record 315. April 16. 2004

Articie 1. The lands listed Lelow are unoccupied and are thereby among the hsldings of the Nationa! Agrarian
Reform Institute: | )

The ancestral community {ands of the indigenous peoples who identify themselves as nationalities having ancestral
reots shall be guaranteed. as shali Lhe axercise of the collective rights of black or Afro-Ecusdorian peoples and the
communities that are patl of these groups in accordance with Article B4 of the Constitution of the Republic. shall not be
considered unoccupied lands
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112 Furthermore, the Inter-American Court has held that when indigenous communal
property and individual private property are in real of apparent contradiction, the American
Convention itself and “the jurisprudence of the Court provide guidelines to establish admissible
restrictions to the enjoyment and exercise of those rights, that is: a) they must be estabiished by
law; b) they must be necessary; ¢} they must be proportional, and d) their purpose must be to attain
a legitimate goal in a democratic society.'%?

113 In additicn to the guidelines cited in the preceding paragraph, in the specific case of
Indigenous Communities the Inter-Armerican Court has written that States must take the following
considerations into account when imposing {imits on the Indigenous Peoples’ right to ownership:

Disregarding the ancestral right of the members of the indigenous communities to their
territories could affect other basic rights, such as the right to cultural identity and to the very
survival of the indigerous communities and their members. '®*

Furthermore, in analyiing whether restrictions on the property right of members of indigenous
and tribal peoples are permissible, especlally regarding the use and enjoyment of their
traditionally owned lands and natural resources. another crucial factor to be considered is
whether the restriction amounts to a denial of their traditions and custems in a way that
endangers the very survival of the group and of its members '

in accordance with Article 1(1) of the Convention, in order to guarantee that restrictions to
the property rights of the members of the Saramaka people by the issuance of concessions
within their territory does not amount 1o a denial of their survival as a tribal people, the State
must abide by the following three safeguards: First, the State must ensure the effective
participation of the members of the Saramaka people, in conformity with their customs and
traditions, regarding any development, investment, exploration or extraction plan (hereinafter
*development or investment plan”}'®® within Saramaka territory. Second, the State must
guarantee that the Saramakas will receive a reasonable benefit from any such plan within their
territory. Thirdly, the State must ensure that no concession will be issued within Saramaka
territory unless and until independent and technically capable entities, with the State's
supervision, perform a prior environmental and social impact assessment. These safeguards
ate intended to praserve, protect and guarantee the special relationship that the members of
the Saramaka community have with their territory, which in turn ensures their survival as a

tribal people. '°°

Y92 1A Court MR, Case of Ricardo Canese Judgment of August 31, 2004, Serias C No 111, parsgraph 26; 1/A
Court H R, Casd of Herrera Ulloe . Judgment of July 2, 2004 Series C No 107, paragraph 127; /A Court HR, Case of
lvcher Bronstein. Judgment of Seprember 24 1889 Series C No. 54, paragraph 154; /A Court H.R.. Case of the Yakye
Axa Indigenous Community Judoment of June 17, 2005 Series C No. 125, paragraph 144; /A Couit H R,, Case of the
Sawhoyamaxa jndigenous Community  Judgment of March 29, 2008, Series C No. 146, perngraph 138; A Court H R, /A
Court H R, Case of the Saramaka People Preliminary, Merits, Reparations and Costs  Judgment of November 28, 2007
Series C Mo 172, paragraph 128.

A Court H R, Case of the Yakye Axe indigenous Comrnunity. Judgment of June 17. 2005 Series C No 125,
paragraph 147

0% 1jA Court H.R., Case of the Saramaka Peopie. Preliminary Objections, Merits. Reparations and Costs.  Judgment
of November 28 2007 Series C No 172, paragraph 128 Cf ¢ g United Nations Human Rights Cornmsittee, Ldnsman et al.
v Finland (fifty-second session, 1994}, Communication No. $11/1892, UN Doc CCPR/C/52/0/511/1994, November 8,
1984 paragraph 9@ 4 [which sistes that a State may be alfowed to conduct measures that have a cernain lirnited irnpact on
the way of life of parsons belonging 1o a minerity, provided this does not entirely extinguish Lhe Indigenous People s way of
lite) .

195 By “development or investment plan” the Court means any proposed activity that may atlect the integiity of the
londs and nalural resources within the territory of the Seramake people, perticularly any proposal 1o grant logging or mining
concessions

W6 itA Court H R, Case >f the Saramaka People. Preliminary Objection, Merits, Reparations and Costs Judgment ol
November 2B 2007. Series C No 172 paragraph 129
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114,  Furthermoere, the Court was unequivocal when it hefld that, “regarding large-scale
development or invesiment projects that would have a major impact within Saramaka territory, the
State has a duty, not only to consult with the Saramakas, but also to obtain their free, prior, and
informed consent, according to their customs and traditions [. .).""%7

115.  Thus, the case law of the inter-American system of human rights bas established
that States have an obligation 1o ensure that Indigenous Peoples effectively participste, in
accordance with their customs and tiraditions,'®® in the plans for development, investment,
exploration and mining on indigenous lands. Implicit in this safeguard is the ohligation to consult
those Peoples or Communities beforehand

116. As this chapter will show, in the instant case the State's restrictions on the right of
the Indigenous Community of Sarayaku to use and enjoy their territory have not been explained or
justified, thereby violating Article 21 of the American Convention to the detriment of the Indigencus
Community of Sarayaku and its members

b. Right of Indigenous Peoples and Communities to prior consultation

117 in the present case, the State has alleged that at the time the oil company entered
Sarayaku territary, allegediy without consulting the Community beforehand and without its consent,
the State’s obligation to consult did not yet exist. The State observes that it was not until 1998
that this right was introduced into the Constitution; [LO Convention No. 169 was ratified later.
According to the State, based on the Vienna Convention of the Law of Treaties, Ecuador “could
hardly be expected to apply these instruments retroactively.”

118. In the instant case, the Commission has taken as established fact that the Sarayaku
Community has been in possession of their ancaostral territory since time immemorial, a fact that the
State itself acknowledged in the May 12, 1992 fand grant. Then, on July 26, 1996, the State
entered into a parinership contract with the CGC for crude oii exploration and exploitation in biock
23; the Environmental impact Assessment (EIA) that the company submitted to begin the seismic
prospecting phase in that territory was approved on August 26, 1997. The seismic prospecting
activities did not get underway until after July 2, 2002, when the State decided to update the EIA
and ordered that the seismic prospecting phase of the project be resumed

119. Moreover, the Commission has considered as a proven fact that on July 30, 2007,
the Ministry of Defense signed e military cooperation agreement with the cil companies operating in
the country. In it the State pledged io “guarantee the security of the oil facilities and the persons
who work there.” Based on that agreement, and with the beginning of the exploration phase, the
Sarayaku territory was militarized

120  The Inter-Arnerican Commission, through its country reports, its merits reports and
its thematic reports has developed the content and scope of Article 21 of the Convention, in relation
to the right of indigenous peoples to use and enjey their territory The Commission has developed

T {iA Court H R . Case of the Sararnaka People Preiiminary Objection. Merits. Reparations and Costs Judgment of
November 28, 2007 Scries C No 172, paragraph 134

"

% See aiso IACHR, 1897 Report on the shuation of human rights in Ecuador, Chapter IX: “Cenain individual rights
guaranieed by the American Convention on Human Rights must be enjoyed in communily with olhers. as is the casa with Lhe
rights 1o freedom of axpression. religion, assoriation and assembly The right to freedom of expression, for example. cannot
be fully realized by an individuai in isclation; rather. he or she must be able 10 share ideas with others to {ully enjoy this right
The ability of the individual (o rechize his or her right both coniributes 10 and is contingent upon tha abitity of individuals to
act as a group. For indigenous peojles. the lree exercise of such rights is essential to the enjoyment and perpetuation of their

"

culiure
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the content and scope of Article 21 and has interpreted its dispositions in an evolutionary manner
interpreting in a broad way the enjoyment and exercise of the rights recognized by the State in
other articles, such as ILO Convention T68. Through that convention and through normative and
case-law developments, international iaw has given a specific content to the right to prior
consultation of indigenous peeple in situations that affect their territory.

121 In this sense, the Commission has pointed cut that, in cases of activities done by or
under the authorization of the State -through, for example, bidding processes or concessions- that
would have a meaningful impact in the use and enjoyment of such right, it is necessary that States
ensure that the affected indigenous peopie have information regarding the activities that would
affect them. 1t is also important that indigenous people have the possibility of participating in the
difterent processes to take decisions, and further, to the judicial protection and guarantees in case
they consider that their rights are not being respected.

122 The Commission has applied the former principles in different contexts, including in
rejation to the bidding or concession of activities of expioitation of natural resources that affect
areas where indigenous communities live and related to the possibility of indigenous peoples to use
and enjoy their territories, as well as in relation to other consequences. in fts report following the
visit to Ecuador in 1995, the IACHR considered that it was imperative that “individuals have access
to: information, participation in relevant decision-making processes, and judicial recourse.”'?®
Specifically, in relation to indigenous peopls, the Commission was informed of the fact that some of
them were under “the imminent threat of profound human rights violations due to planned oil
exploitation activities within their traditional lands.” Consequently, it recommended that the State

take the measuies necessary (o ensure the maaningful and effective participation of
indigenous representatives in the decision-making processes about development and other issugs
which affect them and their cultural survival “Meaningtui” in this sense necessarily implies that
indigenous representatives have full access to the information which will facilitate their
participation''?

123.  Foliowing this line, in the Third Report on the Human Rights Situaticn in Colombia in
1999, the Commission referred to the oil-retated activity within indigenous traditional territories,
taking into account the guaranties of the right to property of the Uwa indigenous people The
Commission recommended that:

The State should ensure that the exploitation of naturatl resources found at indigenous
lands should be priceded by appropriate consultations with and, to the extent legally
required, consent fram the affected indigenous communities. '’

124  In the same sense, in the Mary and Carrie Dann case presented to the Commission
on April 2, 19983, the Commission analyzed the gold prospecting that was taking place pursuant to
the authorization of the State in the Western Shoshone ancestral territory, without having
adequately consuited them In that regard, the Commission considered that:

|. .1 any determination of the extent 10 which indigenous claimants maintain interests in the lands 1o
which they have traditicnally held title and have occupied and used is based upon a process of fully
informed and mutual consent on the part of the indigenous community as a whoie  This requires at
a minimum that all oi the members of the community are fully and accurately infermed of the nature

109 |ACHR. Report on the Sitvation of Human Righis in Ecuador 1997, Conclusions of Chapter VIl

110 IACHR, Report on the Situation of Human Rights in £cuador 1997, Conclusions in Chapter 1X  HUMAN
RIGHTS ISSUES OF SPECIAL FELEVANCE TO THE INDIGENOQUS INHABITANTS OF THE COUNTRY

111 IACHR, Report on tnhe Situation of Human Rights in Colombia, Chapter X, 1998 Retommendation No 4
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and censequences of the process and provided with an effective opportunity to participate
individually or as collectives § 1''?

125. In the same sense, in the Maya Ingdigenous Communities case against Belize, the
Commission referred, inter alia, to the concession granted by the State in 1283, to companies
interested in timber harvesting. The Commission concluded that:

the Siate, by granting {...} concessions to third parties to utilize the property and resources that
could fall within the lands which must be delimited, demarcated and titled | 1, without effective
consultations with and the informed consent of the Maya people and with resulting environmental
damage further viclated the right to property enshrined in Article XXIIl of the American Declaration
to the detriment of the Maya people. {To that regard the Commmission pointed out] that one of the
central elements 10 Lthe protection of indigenous property rights is the requirement that states
undertake effective and fully informed consultations with indigenous communities regarding acts or
decisions that may afiect their traditional territories. |. }'*?

126. in that case, the Commission concluded that:

The State violated the right to property enshrined in Article XXH! of the American Declaration 10
the detriment of the Maya people, by failing to take effective measures to recognize their
communal property right to the lands that they have traditionally occupied and used. without
detriment to other indigenous communities, and to delimit, demarcate and ftitie or otherwise
established the legal mechanisms necessary 1o ciarify and protect the territory on which their right

exisis.

127) Moreovar, in 2007 the Commission referred to the right of prior consultation in its
report on Access to Justice and Social Inclusion in Bolivia. The IACHR emphasized that;

| I the consultation procedure, in the sense of guaranteeing indigenous peoples’ right to participate in
matters that may affect them. is of much broader scope: it must be designed to secure the free and
informed consenl of these peoples, and must not be limited to notification or quantification of
dameages. On the contrary. it must guarantee participation by indigenous peopies. through the
consultation process. in alff decisions on natural resource projects on their lands and territories. from
design, through tendering and award, to execution and evaluation | ].''"

128 In the Saramaka case against Suriname, the Inter-American Court addressed an
indigenous people’s right of consultation. It established that in a case where the State wants 1o limit
the an indigenous people’s right to property, it must ensure, /nter afia, "the effective participation of
the {indigenous] people in conformity with their customs and traditions, regarding any development,
investment, exploration or extraction plan [ .1 within Saramaka territory | }''® For the Court,
effective participation consisis precisely In an indigenous people’s right to prior consuitation

112 See in JACHR, Merits Report No 75{02, Case 11,140, Mary and Carrie Dann [United States). Annual Report
of the IACHR 2002, para 140

113 iACHR  nerits Report No. 40/04, Case 12,063 Mayan Indigenous Communities of the Toledo District
{Belize). October 12, 2004, paragraphs 142 and 153

114 IACHR  Aepori oo Access 1o Justice and Social Inclusion.  The Road Toward Strengihening Democracy in
Bolivia. Chapter V. Rights ot Indligenous Peoples and Peasant Communities, para 248 Bolivia ratified ILO Conventior No

168 in 1981

115 1/A Count HE, (tase of the Saramaka People Preliminary Objections, Merits. Reparations and Costs
Judgment of Novernber 28, 2007. Series C No 172, paragraphs 127 and 128 The Court held that the Saramaka pecple
were one of the six distinct Maroon groups in Suriname whose ancestors were Alrican sfaves and, although not indigenous
{o Surinarne. they nonetheless had a relationship 1o their land and the distinctive cultural and political strucrures that

inginenous peoples have
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according 1o its own traditions and its right to give its free, prior, and informed consent according to
its customs and traditions, 116

129 In its iudgment, the Court addressed the nature of the right to consultation in the
Saramaka case, the State cf Suriname had ratified the American Convention, but had not recognized
the tribal peopie’s right to sither property or consuitation; nor had it recognized ILO Convention No
169. The Court analyzed Articie 21 of the American Convention based an Article 29(b) thereof,
taking into consideration that the State had already ratified both the Internaticnal Covenant on Civil
and Political Rights and the International Covenant on Economic, Saocial and Cultural Rights.
Theretore, the Court held that pursuant to Article 29(b) of the American Convention, it could not
interpret the provisions of Article 21 of the American Convention in a manner that restricted its
enjoyment and exercise to a lesser degree than what was recognized in said covenants.

130. Based on the corpus iuris developed by the organs of the system, the Commission
considers that, under Article 21 of the Convention, at the time the State signed the contract with
the CGC for exploration and exploitation of natural resources in the ancestral Sarayaku territory, the
State of Ecuador was obliged to duly consult and inform the Sarayaku members in order for them to
be able to participate in the process and, if they deemed it necessary, to seek judicial remedies.

131. The Cominission observes that Ecuador has been a party to the American
Convention since August 12, 1877, and to the International Covenant an Civii and Political Rights
and the international Covenant on Econemic, Social and Culturai Rights since March 6, 18638, iLO
Convention No. 169 entered into force for Ecuador as of May 15, 1993. Article 84(5) of Ecuador's
1998 Constitution, which was in force until 2008, recognized the obligation of prior consultation."”
The 1998 National Human Rights Pian''® and the 2000 Law for Promoting Investment and Citizen
Participation''® also recognized the indigenous peoples’ right to prior consultation

132 in the instant case, the Commission has considered as proven fact that the oil
exploration and exploitation activities started in 2002, after the State approved the updating of the
environmental impact assessment.  The militarization ot the territory started that same year,
pursuant to a military agreement signed in 2007 between the State and the oil companies.

133. Conseqguently, based on an evoiutionary interpretation of Article 21 of the American
Convention as it pertains to indigenous peoples’ rights, and inasmuch as Ecuador ratified [LO

116 A Court HR. Case of the Saramaka People Preliminary Objections, Merits, Reparations and Costs
Judgment of November 28, 2007, Series C No 172, para 134

""* That article made provision tor the collective right of Indigenous Peoples “10 be consulted on plans and programs
to explore ftor and expioil non-renewable natural resources on their lands and thal could adversely afiect them either
environmentally or culturally; 10 share in the benefits of those projectls insofar as possible, and t¢ receive compensation {or
any socio-environmental harm that those projects cause

8 feuador’s National Human Rights Plan of June 18, 1898 Article 8{4} To establish as general objectives: To
endeavor to consult the Indigenous Peoples before authorizing projects 1o explore for or mina ranewsgbles and norvenewables
on their lands and ancestral 1erritories and examing the possibility of the Indigenous Peopies’ receiving their tair share of any
benafits the exploitation activities sroduce and thair right to be compensated for any damages done

V12 {aw for Promoting Investment and Citizen Participation Decree Law 2000-1 Published in Official Record 144
of August 18, 2000 Article 4C. Afier the General Provisions, add the following unnumbered: Consulistion. Before
carrying out plans and progrems to explore for and exploit hydrocarbons found on lands that the Ecuadaorisn Siale has
assigned to indigenous Communitizs or to bisck or Afro-descendent peoples and that could adversely alfect the environment,
PETROECUADOR, its affiliates or lranchises are to consult with the ethnic groups of communities.  For that purpose, they
shall endeavor 10 hold assemblies or public hearings to explain the plans and purposes of their activities, the conditions under
which they wili be carried oui. how foeng they will last and the possibie direct or indirect envirenmental impacts thar the
activities could cause on the Community or its inhabitants A written public document or instrument shatl be drawn up to
tecord any acts, agreements or pacts that result from the consuliations tegarding the exploration and cxploitation plans and
programs
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Convention No 189, Ecuador had an obligation to consult the Sarayaku people in advance and in a
iree and informed manner before approving the updating of the environmental impact assessment

134. Given the foregoing, the Commission will now address the content and scope of
prior consultation. Indigenous peopies’ right to property is closely refated to the exercise of other
human rights, among them the right 10 receive information affecting their territory and the right to
be consulted beforehand by the State regarding activities involving their territories

185 it is obvious from the State’s line of argument that it believes that the Sarayaku
Community’s right of access 10 information depends on whether an obligation of prior consultation
exists. In the State’s view, the Indigenous Peoples’ right of access to information and the
cbligation of prior consultation were not exigible when the partnership contract for oil exploration
and exploitation was signed in 1998, or when the Environmental impact Assessment was approved
10 begin the phase of seismic prospecting, since at the time nelther the 1988 Constitution nor {LO
Convention No. 169, ratified by Ecuador in 1898. was in effect for Ecuador Both instruments

establish the duty of prior consuitation.

136. The Intei-American Commission has written that the right of access to information
"comprises the positive obligation of the State to provide its citizens with access to the information
in its possession, and the corresponding right of individuals to access the information held by the
State.”'?® The right of accass to information is not simply the duty 10 provide information requested
by a private individual. This right also involves the obligation to make government transparent'?!
and to provide, at its own initiative, any information that the public {the citizenry in general or a
particular group) requires, when possession of that information is essential for the exercise of other
rights. In effect, when the exercise of the basic rights of the individual depends on whether that
individual is able to know relevant public information, the State must provide that information
promptly. fully and by accessible means '*2 The Commission has established that the right of
access to information is vital te the exercise of other human rights, “particularly by the most

vulnerable individuals. “'**

¢ {ACHR Annual Report 2008 Volume II:  Annual Report of the Olffice of the Special Ropporteur for Freedom of
Expression. Chapter ill:  Inter-American Legat Framework of the Right 1o Freedom ol Expression, paragraphs 140 and 142
Also. Arnticle 4 of the IACHKHR's Daclaration of Principles on Freedom of Expression {2000) provides that "Access 1o
information held by the stawe is & fundamentai right of every individua!l States have the obligution to guaraniee 1he lull
exercise of this right * See aiso: {ACHR: Special Stugdy of the Office of the Special Rapponieur for Freedom of Expression on
the Right of Access to Information {2007); IACHR. Annusl Report 2005. Volume #: Heport of the Oifice of the Special
Rapporteur for Freedom ol Expression Chapter 1IV: Report on Access 1o Information in the Hemisphere; IACHR  Annual
Report 2003 Volume Hll: Annual Report of the Office ol the Special Rapporteur for Freedom of Expression Chapter 1V:
Repori on Access to informatinn in the Hemisphere; IACHR. Report on Terrorism and Human Rights {2002}, paragraphs 281-
288; IACHR  Annual Repert 2001 Annual Report of the Office ol the Special Rapporieur for Freedom ol Expression

Volurne 1l Chapter Hi: Report on Actioh with respect lo Habeas Dara and the Right of Access to information in the

Hemisphere
2T /A Count H.R, Case of Clsude Reyes et al Judgment of September 19, 2006 Series C No 151. paragraph 77 In their

2004 joim declaration. the UN Special Repporieur on Freedom of Opinion and Expression, the OSCE Representative on
Freodorn of the Media and the OAS Special Repporieur on Freedom of Expression wrote that "Public authorities shouid be
required to publish pro-activelv. even in the absence of a request, & range ol information of public interest “(Joint Declaration
on Bccess 0 infermation and secrecy legistation, December 6, 2004, see at;
hitp:/fwww cidh oas org/Relaloriafshowarticle asp?artiD = 319&I0 = 2]. which is particularly pertinent inasmuch as il states
that information is @ necessary precondition to the exercise o other basic rights  The importance of this obligation is also
made clear in the resolution of the Inter-American Juridical Committee on "Pringipies on the Right o! Access 1o Information {
73° CHIRES 147 (LXXNI-0/03), Rio de Janciro. Brazil. August 7. 2008. ses oi: blip/fwww oas org/cji/CJI-RES 147 LXXN-
0-0B.pdf), which siates that: "Public bodies should disseminate information about their functions and activities - including,
but not limited to. their policies. npportunities for consultation, activities which atfect members of the public. 1heir budget.
snd subsidies. benefits and centracts ~ on 3 routine and prosctive basis. even in the absence ol a specific requast. and in a
manngr which ensures That the information is accessible and understandable” iPrinciple 4}

YIIACHR  Annual Report 2008 Volumne H: Annual Repont of the Office of the Special Rapporieur for Fresdom ol
Exprossion, Chapter L Imer-Amercan Legal Framework of the Right to Freedom of Expression  Article 9 of the imer-
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137. The Commission has observed that keeping indigenous communities accurately and
fully informed of any outside interventions that might affect their territory is a condition sine qua
non to properly guarantee the exercise of their right to communal ownership of their territory,
Furthermore, given the close relationship that indigenous peoples have with their land, the right of
access to information on potential outside intervention in indigenous territory, when that outside
intervention could adversely affect the community habitat, may become an essential means ot
ensuring other rights, such as the group members’ right to health and even their very right to exist
as a community Finally, the right of access to information cencerning exogenous intrusions into
indigenous territery is a condition sine gua non to ensure control over politicai decisions that could
compromise that community’s coliective rights and the basic rights that would be affected by
association '?*

138. Specificaily, the Commission has written the following:

[olne of the centrai elements to the protection of indigenous property rights is the
requirement that states undertaks effective and fully informed consultations with indigenous
communities regarding acts or decisions that may affect their traditional territories. As the
Commission has previously noted. Articles XVIII and XXIH of the American Declaration
specially oblige 2 member state to ensure that any determination of the extent to which
indigenous claimants maintain interests in the lands 1o which they have traditionally held title
and have occupied and used is based upon a process cof fully informed consent on the part of
the indigenous community as a whole. This requires, at a minimum, that all of the members
ot the community are fully and accurately informed of the nature and consequences of the
process and provided with an sffective opportunity to participate individually or as
collectives '**

139. * The inter-American Court, for its part, has held that Indigencus Peoples’ exercise of
theit right of communal ownership requires, /inter afia, “the State fo both accept and disseminate
information, and entails constant communication between the parties. [ | [that it be done] in good
faith, through culturally appropriate procedures and with the objective of reaching an agreement.”'?®
As the Court has written, “the State’s actions should be governed by the principles of disclosure
and transparency in pubiic administration that enable all persons subject to its jurisdiction [. .] can
question, investigate and consider whether public functions are being performed adequately”; the
State thereby “encourages greater participation by the individual in the interests of society,”'®

140 In cases such as the present one, access to information is vital for proper exercise of
demaocratic control of the State's affairs in the exploration and exploitation of natural resources
within the territory of indigenous communities, which is a matter of obvious public interest '

American Oemocratic Charter provides that “the promotion and protection of human rights of indigenous peoples and
migrants, and respect for ethric. cultural and religicus diversity in the Americas contribute to strangthening democracy and

citizen participation ”

'MIACHR Case Wo 12,503, Mayan Indigenous Communities of the Toledo District (Belize) October 12, 2004,
parggraph 142.

25| bid.

28 A Court MR, Case of the Saramaka People Preliminary Qbjection, Merits. Heparations and Costs  Judgment
of November 28, 2007 Series C No 172, paragraphs 133134 Emphasis added

27 A Court M R | Case v/ Claude Reyes er al, paragraphs 88-B7.

A
1 2% /A Court H R, Case of Herrera Ulloa Judgment of July 2, 2004, Series C No 107, parageaph 127;
lia Court H R Case of vcher Broastein Judgment of February 8, 2601, Series C No 74, paragreph 185; and IACHR
Annual Report 2008  Volume !i: Annual Report of the Office of the Special Rapporteur for Fraedom of Expression. Chapler
3: Inter-American Lagal Framesvork of the Right to Freedom ot Expression, paragraphs 33-37
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141. The right of access to information has special meaning and consequences'™ where

Indigenous Peoples aire concerned if the State is bound by the obligation to conduct prior
consultations before any exogenous intervention could occur that might affect the indigenous
territory in significant ways. Here the Commission recalls that there is @ close relatienship between
indigenous Peoples’ right to prior consultation and the right to property recognized in Article 21 of
the American Convention That right implies that its titu/aire, in this case the indigenous People or
Community and its members, may use, dispose of, derive profit from, and enjoy its territory.

142. Inter-American case law has established that the obligation to consult exists
whenever there are plans 1o build major or large-scale projects that could seriously compromise the
ancestral territory of indigenous and tribunal peoples. The Court has written that:

[..)Article 21 of the Convention does not per se preclude the issuance of concessions for the
exploration and exploitation of natural resources in indigenous or tribal territories  Nonetheless.
if the State wants to restrict, legitimately, the | . ] right to communal property, it must consult
with the communities affected by the development or investment project planned within
territories which they have traditionally occupied, reasonably share the benefits with them, and
complete prior assessments of the environmental and social impact of the project [.. '™

143. The right 1o prior consultation is not simply the indigenous people’s right to be
adequately informed of a possible project conducted within its territory; it also implies the right 10
play a real role in the decision-making process. In effect, while the right to pricr consultation is not
simply a matter of supplying information, that information is nonetheless a2 condition sine gua non
for the consultation to be an effective consultation. It is a moment of truly intercultural dialogue in
which the State is obliged to give serious consideration to the arguments made by the indigenous
people and the values, principles and rights that could be infringed by the potential project, all of
which must be done from a respectful and genuinely multicultural perspective

144 A systematic reading of the case law and instruments governing the inter-American
system for the protection of human rights reveals that the right of access to information as a
precondition for exercise of the rights that flow from indigenous peoples’ or communities’
communal ownership and as a precondition for proper prior consultation in those cases in which
consultation is required, creates a connection between an indigenous people‘s right 10 information
and the State’s obligation to provide accessible, sufficient and timely information on two aspects: (i}
the nature and impact that an outside project would have on the property or resources the
indigenous community owns, and (i) the process of consultation that will be conducted and the
reasons for it® This is tie only way to ensure that the information supplied by the State will enable
the communities to arrive at a truly free and informed decision with regard to the exploration and
exploitation of the natural resources within their territories '

2 2rior consuliation is lirpader in scope than the right of access 10 information and endows Lhe latier with specitic
juridical conient thal would net be exigible if the pnly obligation was the cne specified in Article 13 f the Convention

WA Court HR  Case of the Saramaka People. v Sutiname Preliminary Objections, Merits, Reparations and
Costs Judgment of November 28 2007 Series C No 172

YA Court H R . Cose of the Saremaks People, paragrapbs 133-137; {/A Court H.R, Case of Yarama Judgment
of June 23. 2005 Series C No 127, paragraph 225; IACHR, Case 11,140, Mary and Carrie Dann {United States), paragraph
140: |IACHR Case No 72,603, Mayan Indigenous Communities of the Toledo Districe {Beiize), paragraph 142; IACHR
Access to Justice and Social inchision the Road Toward Strenglhening Democracy m Bofivia (2007), paragrophs 245 and
248; |IACHR. Draft Americen {eclaration on the Rights of Indigenous Peoples. Article XVill, paragtaphs 5 and 6§ Sae also,
the Report of the Special Rapporteur on the situation of human rights and fundamental freadoms of indigenous peoples,
where the Special Rapporteur wrote thet "lalny development projects or long-term stralegy aifecting indigenous areas musi
involve the indigencus communities as stakeholders. beneficiaries and full participants, whenever possible. in 1he design,
execution and evaluation siayss  The free, informed and prior consent. as well as the right 1o seil-determination of
indigenous communities and peeples. must be considered as a necessary precondition for such siralegies and projects
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145  The information supplied by the State during prior consuftations must be ciear and
accessible . This rmeans that the information supplied is truly understandable, which also means,
inter alia, that it must be disseminated in clear language and, where necessary, be given with the
aid of an interpreter or in a language or dialogue that will enable the members of the indigenous
communities concerned to understand it fully '** The information supplied must also be sufficient,
i e, suitable and complete enough so that if consent is given to the proposed project or activity,
that consent is free of manipulation. ™

146. The consultations must be “prior” because the information must be provided
sufficiently in advance of any authorization or the start of negotiations, and must factor in the time
that the consultation process itself will take and the time that the Indigenous Community will need
to adopt its decision.'®* Having made these observations, the Commission must aiso point out that

Governments should be prepared 10 work ciosely with indigencus peoples and organizations 10 seek consensus on
development strategies and projects, and set up adequate instiutionzl mechanisms o handle these issues © United Nations
Economic and Social Council Indigenous Issves. Human Rights and Indigenous issves. Report of the Special Rapporieur on
the sihtvation of human rights and fundamental freedoms of indigenous people, Rodolfo Stavenhagen, submitted in
accordance with Commission resolution 2001/65. E/CN.4/2003/90 paragrephs 68 and 73 See also: International Ltabour
Organisalion. Convention No 169 on Indigenous and Tribal Peoples in independent Countries {1888}, ariicles B, 7 and 15:
United Nations Committee for the Elimination of Racial Discrimination. Consideration of Regorts Subrmitted by States Parties
under Article 9 of the Convention. Concluding observations of the Cornmiltee on the Elimination of Racial Discrimination
Eguador, CERD{C/62/C0OJ2 (2003}, paragraph 16; intermational Labour Organisation. Cenvention No 168 on Indigenous and
Tribal Peoples in Independen: Countries, 1989 (No 168). A Manual {2003}, pp. 15-20; United Nations Ecunomic and Social
Council. Report of the International Workshop on Methodologies regerding Free, Prior and lnformed Cansent and indigenous
Peoples. E/C.19/2005/3. pn 13-14; United Nations General Assembly, Resolution 6§1/235: United Nations Declaratron on the
Rights of Indigenous Pecples, AiRESI61/295, December 10, 2007, Ariicie 27; International Labour Organisation, Guidelines
on Indigenous Peoples’ lssues  United Nations Development Group. Februery 2008, p 18; Constitutional Court of Colombia
Judgrnent SU 039/97 (February 3. 1897) Jdudgment C-169/0F (February 14. 2001}, Judgmenr C-491/02 {Ociober 22,
2002), Judgment SU-383/02 (May 12 2005}, Judgment C-030/08 (Jenvary 22 2008}, and Judgment C-175 of 20084
tMarch 18, 20038} E/CN.4/2003/20 _ op cit Paragraphs 68, 68, 6874, 75, 76, and 77

12 Here the ILO has written that “[tiprocess of consultation must be specific 1o the circumstances and the special
characieristics of the given group or community Thus, a meeting with village elders conducted in a language they are not
familiar with. g , the national language, English, Spanish, etc.. end with no interpretation, would not be a true
sonsuitation “  See international Labour Organisation /LO Convention op Indigenous and Tribal Peoples, 1389 (No 169) A
Manual {2003/, p 16 The United Nations Economic and Socist Councii has written that “lijnformation should be accurate
and in a form that is accessible and understandable, including in a language that the indigenous peoples will fully undaerstand”
and that “{clonsent te any agieement should be interpreted as indigenous peoples have reasonably undersiood it. * United
Nations Economic and Sacia! Councll Regort of the International Workshop on Methodologies regarding Free, Prior and
Informed Consent and Indigenous Peoples, £/C.18/2005/3, pp. 13 and 12 See also: /A Count H.R, Case of the Saramaka
People, paragraphs 133.137, and IACHR  Access to Justice and Social inclusion. the Road Toward Strengthening
Democracy in Bolivia {2007), parsgraphs 248 and 248.

13 The Report of the International Workshop on Methodologies regarding Free, Prior and Informed Consent and
indigenous Peoples. copvened by the United Nations, states that in the infarmation detivery there should be “no coercion,
inimidation or manipulation ” United Nations Economic and Social Councii  Report of the International Workshop on
Methodologies regarding Free. Privr and infotmed Consent and Indigenous Peoples, EIC 19/2005/3, p. 12 Article 6 2 of ILO
Convention Ne 189 states that “he consultations carried out in application of this Convention shall be undertaken, in good
faith and in a lorm appropriate o the circumstances, with the objective of achieving agreement or consent to the proposed
measures.” The Constitutiona! Ceurt of Colombia has wiritien that the right 1o prior consullation means that “the People or
Cammunity has full knowledge of projects intended to explore for or expiell the natural resources an the territeries they
occupy ar that belong to them, the mechanisms, procedures and activities required to put those projecls into action ”
Constitutianal Court of Colombhia, Judgment SU 038797 {February 3, 1927} See aiso: /A Court H R, Case of the Saramaka
Peppfe, paragraphs 133.137 znd IACHR Access to Justice and Social Inclusion: the Road Toward Strengthening Democracy

in Bolivia (2007}, paragraphs 246 3nd 248

134 The UNESCO Report stated that “‘prior should imply thal consermt has been sought sufficiently in advance of
any authorization or commencement ol activities and that respect is shown for iime reaquirements ol indigenous
consultation/consensus processes ~ United Nations Economic and Social Council  Repart of the Intermativnal Workshop on
Methodologies regarding Free. Pror and informed Consent and Indigenous Peoples, EIC 19/2005%/3, p 12; lnternational
Labour Organisstion /LO Convention on Indigencus and Tnbal Peoples. 1983 (No. 169). A Manual 12003} p 14  Ses also
I/A Court H R, Case of the Saramezka People. paragraphs 133-137; |ACHR, Access o Justice and Social Inclusion  the Road
Toward Strengthening Oemocracy in Bolivia (2007} paragraphs 246 and 248 in Judgment C-175 of 20092 (March 18,
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where the right of access 10 information is concerned, the right of indigenous peoples or
communities to prior consultation also means, at a minimum, that the information provided will
cover two different issues: the expioration or exploitation project that is plenned and the
consultation procedure the State wants to use.'*®

147. The Commission recognizes the fact that no single model can be applied to all prior
consultations, irrespective of the circumnstances. On the other hand, however, the process cannot
be left to the discretion of State authorities. The Commission is reminded that. as Article 6(2} of ILO
Conveniion No. 169 states, “The consuitations carried out in application of this Convention
shall be undertaken, in good faith and in a form appropriate to the circumstances, with the
objective of achieving agreement or consent to the proposed measures.” The Inter-
American Court has emphatically stated that consultation “entails constant communication
between the parties. These consultaticns must be in good faith, through culturally appropriate
procedures and with the cbjective of reaching an agreement "'

148. Furthermore, the terms for the consultation should also include a point at which the
communities can know the reasons why their arguments were overridden, if that is the case. The
terms should also establish the State’s duty to provide clear, sufficient and timely information on
the compensation being proposed showld it be necessary to redress harm done. On this point, the
Commission has stated clearly that the State "must alsc ensure that such procedures will establish
the benefits that the affected indigenous peoples are to receive, and compensation for any
environmental damages, in a manner consistent with their own development.”'® Finally, it is the

2009) Colombia’s Constitutiona! Court held that the timing issue has 10 do with the lact thay “the Afro-descenden:
communities’ participation should have the potential to maerially influence the content of the measure ~

M GNESCO's Report of the International Workshop on Aethodologies regarding Free. Prior and Informed Consent
and Indigenous Peoples, EIC13/2005/3. stzies that inlormed consent "should imply that information is provided that covers
{ar leosy) the foliowing aspecis: o. The nawre, size. pace, reversibility ond scope of any proposed Project or activity; b The
reason{s) for or purposels! of the Project and/or aetivity; ¢ The durotion of the above; d. The jocality of areas thal will be
atfected; e A preiiminary assessmen! of the likely economic, social, cultural and environmenial impact . including poiential
risks and fair and equitsble Lenefit-sharing in a context that respecis the precautionary principle; | Parsonnel likely to be
involved in the execulion of the proposed Project {including indigenous peoples. private sector staff, research institutions,
governmeni employees and others); g Procedures that the project may entail.

Ve A Count H R . Case of the Saramaka People, paragraphs 133-134. See also, Imernational Labour Organisation,
Convention No 169 on Indigenous and Tribal Peoples in Independent Countries (1988) In this connection. the ILO has
written that good faith means “respect for each othess™ interests. values and needs™ and that “represemiativity” has (o do
with whether or not the process is being "devaloped with the indigenous and tribal institlutions or organizations thal are truly
represemative of the communities effected.” International Labour Organisation /L0 Convention on Indigsnous and Tribaf
Peoples, 1988 (No 168), A Manusl {2003/, p 16 See slso. Constitutional Court of Colombia, Judgmenr C-030/08 1January
23, 2008)

¥ |n that same report, litled dccess to Justice and Social Inclusion the Road Toward Strengthening Damocracy in
Boljvia (2007), the IACHR clearly utates that: "{tJhe consuliation procedure. in the sense cf guaranteging indigenous peopies’
right 10 participate in matters thel may aiffect them, is of much broader scope: it must be designed to secure the free and
informed consemt of these peoples. and must not be limited 1o notification or quantification of damages On the contrary. it
must gusrantee participation by indigenous peoples, through the consultation process, in all decisions on natural sesource
projects on their lands and territories. from design, through 1endering and award, to execution and evaluation " IACHR,
Access o Justice and Social Irclusion the Read Teward Strengthening Democracy in Bolivia (2007), paragraph 248 Also. in
its Judgment SU 039/87 (February 3, 1997). Colombia's Constitutional Court wrote that “when an agreemen] or a
negotiated settlement is hot possible, the decision taken by the authority must be devoid of any arbilrariness or
authoritarianism; therefore. it tus: be objective. reasonable and suited to the constituliona! purpose thal requires that the
State protect the social, cultural and economic idenlity of the indigenous people  Mechanisms must be worked out (o
mitigate. cofrect or restore the efiects that the measures of the authority cause or con cause that are detrimental o the
People or its members *  Constitutional Court of Colombia. Judgment SU 038/97 (February 3. 1987} This ruling was
reafiymed by the Colembian Court in Judgment £-775 of 2009 (March 78, 2009 where the Court heid that if the People’s
consent is not secured, the State retains s autheority to adopt a final decision in the marier, but 1hat its exergise of thay
authority {i) must be "devoid ot any arbiwrariness and authoritarianism; (i) be bosed on criteria of objectivity. ralionality angd
preportionality as to the degree 1o wiich the traditionai communities’ interes\s are sffecied; {ii} moke provision lor suitable
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duty of the State ~not of the indigenous peoples or communities- to show that in the instant case,
both dimensions of the right to prior consultation were effectively guaranteed

149 As the Commission has established in this chapter, before authorizing or going
forward with the seismic prospecting activities, the State should have consulted the Sarayaku
Indigenous Community, since these activities could have a serious adverse effect on its ancestral
tertitory.  In a framework of consultations, the State should have take care to provide clear,
sufficient and prior information on the nature and impact of the planned activities and on the
process of prior consultations

150. According to the petitioners, on a number of occasions the CGC attempted to
negotiate its way into Sarayaku territory and attempted to obtain its consent for the oil drilling
They also allege that on one occasion, the CGC brought a medical caravan in to treat the members
of the Sarayaku Community who, in order to be treated, had to put their names on a sign-in sheet
That list was then affixed 1o a letter to the CGC in support of its continuing the seismic prospecting
waorlk  The Sarayaku authorities filed complaints with the Office of the Ombudsman of the Province
of Pastaza and with the First Civil Court of Pastaza. There is also the fact thai the Ministry of
Energy and Mines stated that on “June 18, 19 and 22, 2002 {the CGC gave] three public
presentations of the Environmental Management Plan in the communities of Canelos, Pacayacu and
Shauk,” but there was no menticn of Sarayaku

151, it is evident from the Commission’s file on this case that the State did not provide
the Sarayaku Community with clear, sufficient and timely information, and did not engage in the
prior consultations on the ectivities to explore for and expicit natural resources on its territory, either
before the partnership coniract with the CGC was signed in 1986 or when the start of the seismic
prospecting activities was ordered in 2002."%

152. By failing to inform or consult with the Kichwa People of Sarayaku about a project
that would have a direct impact on their territory, the State taifed 1o comply with its obligations
under international law and under its own domestic laws, which were to ensure that the indigenous
communities were able to participate, through their own institutions and according to their own
vaiues, uses, customs and forms of organization, in the decision-making on issues and policies that
affect or can affect the cultural and socia! life of the indigenous communities.

183  The petitioners have alleged that the State did not allow members of the Sarayaku
community 10 have a voice in the decisions that led 10 the seismic prospecting within their territory,
even though the State itself had pledged to establish the means to enabie the interested
communities to participate freely, to the same degree allowed to other sectors of the population and
at all levels, in the adoption of decisions of concern to them

means by which te mitigate the impact of the measurs on those interesis, beth at the ingividual level and the collective level
ali with a8 view to preserving the p-actlices that shape the ethnic and cultural diversity "

% Ta the contraty. il has been established that the CGC tried to abtain consent for its oil exploitation by offering
money, both to ipdividuals and to the community as 3 whole, and by bringing in @ medical caravan to various communities
that are part of Sarayaku During these overlures, signatures were obtained that were then attached to a letter claiming that
the Community was giving its consent o the seisrnic prospecting activities undertaken The Commission believes that this
conduct is not evidence of compliznce with the right of access to information and does not fulfill the obligation of prior
consullation Indeed, this was th2 understanding of the Office of the Ombudsman of Pastaza, who found that it had been
“tully” established that the constitutional right set farth in Article 84(5} of the Censtitution of Ecuader iLO Convention Nop
168 and Principle 10 of the Rio Duclaration on Environment and Devalopment had been viclated |t also held the Minister of
Energy and Mines, the Chairman of the Board of Diractors of PETROECUADOR, and the attorney and legat counsei of the
CGC 1o be respansiblie for the violations
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154. In the case of the poiitical rights of the indigenous peoples or communities, Article
23 of the American Convention must be interpreted as  a function of the provisions of other
instruments for the protection of human rights,”® which recognize their own form of organization
and participation. The Inter-American Court and the Inter-American Commission have been
particularly attentive 1o the rights of indigenous peoples or communities, which includes, /nter alia,
their political and organizational rights. Specificaily, the Commission has written that:

[Flor an ethnic group to be able to presarve its cuftural vaiues, it is fundamental that its
members be allowed ¢ enjoy all of the rights set forth by the American Convention on Human
Rights, since this guarantees their effectlve functioning as a group. which inchudes
praservation of thair own cultural identity. Particularly relevant are the rights 1o protection of
honor ,and dignity; freedom of thought and expression; the right of assembiy and of
association; the right to residence and movement and the right to elect their authorities '*°

155. The Commission particularly notes that consuiiation is the mechanism that the
indigenous peoples and communities use to make decisions and associate politically with other
indigenous peoples and communities and with the State, and is thus a poiitical forum for election
and decision-making wheare the Community participates according to its ancestral uses and customs.
The mechanism or means by which the consultation process is carried out will depend on each

community’s yses and customs.
156. The inter-American Commission has also writien that:

{In international law, in general, and in inter-American law, in particular, special protection is
needed for the indigenous people to be able to exercise their rights fully and on an equal
footing with the rest of the population Also, it may be necessary to establish special
measures of protection for the indigenous people, in order to ensure their physical and cultural
survival,” and to ensure their effective participation in the decision-making preocesses that
affect them 4!

Such protection further requires that the State take the measures necessary 10 ensure the meaningful
and etfective participetion of indigenous representatives in the decision-making processes about
development and other issues which affect them and their cultural survival "Meaningful” in this sense
necessarily implies that indigenous representatives have full access to the information which will

142

facilitate their participation

157. . In the Yatama case, the Inter-American Court recognized the right of indigenous
peoples and communities to participate directly and proportienately to their population in the
conduct of public affairs. frem within their own institutions and according to their values, practices,
customs and forms of organization, provided these are compatible with the human rights embodied
in the Convention '** In the instant case, the Commission has taken as established fact that for the
Sarayaku Community. the form of political participation on issues of special importance 10 the
Community is the Community Assembly

158  Furthermore, as it has been pointed out in the present report, in the Saramaka case,
the Court esteblished that the State must give effective participation to the members of the

3 See mutatis mutandt 1A Court H R . Case of the Mayagna [Sumol} Awas Tingni Community Judgment on the
Merits. August 31, 2001, parzgraph 148

YO )ACHR Report on the Situation of Human Rights of 2 Segmem of the Nicaraguan Pepulation of Miskito Origin,
OEAISer LIV 62. November 28, 1883 IACHR, Report 24/03, Case 12.388. Yatama {Nicaragua). paragraph 143

"' JACHR. Reponi on fle Situation of Human Rights in £cuador. Chapter 1X. 1997 |ACHR, Report 24/03 Case

12.2BB. Yatama {Nicaragua). nraragraphs 141 and 142
" JACHE. Report on the Situation of Human Righis in Ecuador. Chapier iX. 1997

“34A Court H R . Crse of Yatama Judgment of June 23. 2005 Series C No 127. paragraph 225

HORA DE RECERCION JUN 8 1:03PM



I - I S e T T T e " ST

ICHR [gjo3a/064

38
= ’\l‘;‘.""’_’
(URAEUNEIVE )

community ' To that regard, the Cormmission deems it necessary to consider the right of political
participation of indigengus peoples, in the light of Article 29(b} of the Convention. The Commission
points out that in the United Nations system, the political rights of indigenous peoples are embodied
in {L.LO Convention No. 169, which recognizes "the aspirations of these peoples to exercise control
over their own institutions, ways of life and economic development and to maintain and develop
their identities, languages and religions, within the framework of the States in which they live. "™
The United Nations Declaration on the Rights of Indigenous Peoples'® recognizes these peoples’
right to self-determination their right to retain and strengthen their unique political, legal, econamic,
social and cuitural institutions, to participate in decision-making in matters which would affect their
rights, and right to participate fuily, if they so choose, in the political, economic, social and cultural
life of the State '"®

159 Given these provisions of the international law of humean rights with respect to
indigenous peoples, Staltes not only have an obligation to consult indigenous peoples or
communities before approving any project that might affect them, but also 1o respect the particular
system of consultation that each indigenous pecple or community practices, as that is their method
of -exercising their- polilical rights. The law requiring  prior consultation is one dimension of the
exercise of indigenous pecples’ political rights as a means of ensuring that they have a meaningfui
and significant role in the process whereby decisions about development and other issues that

affect them are taken ™"

160. in Ecuador, indigenous peoples’ political rights are recegnized in the Constitution and
other domestic laws. Specifically, Article 84 of the Constitution provides that indigenous peoples or
communities shali have the right to participate in using, profiting from, administering and conserving
the renewable natural resources on their lands, 10 maintain and strengthen their traditional forms of
coexistence and social organization and traditional ways in which authority is created and exercised,
and to participate, through their representatives, in the government agencies that the law
establishes

161. In the instant case, Ecuador did not respect the Sarayaku Community's right to be
consulted on issues that directly affected its territory, through the mechsnisms that its practices
and customs establish, such as the Community Assembly. To the contrary, it allowed the oil
company to engage in oil exploration on Sarayaku's territory In so doing, it violated the
Community’s right to associate politically with the State, through forms of political participation that
take its practices and customs into account

162. The petitioners alleged that the State breached the right of the Sarayaku people to
preserve, practice, profess and spread their beliefs because it zllowed the deforestation and
destruction of holy areas of their territory. An example of this, is the destruction of the area of
Yachak Vargas, where the Sarayaku peopte preserve their knowledge on medicines, uses, sources
and powers, as well as the holy beings The Commission observes that the affectation of the
Sarayaku people due to the iack of protection of their right of property by the State has aiso meant
the destruction of their holy areas.

2

ML Convendion No 189 Preamble.

% Daclaration on the Rights of Indigenous Peoples Approved by the United Nations General Assembly on
September 13 2007

Y6 Declaration on the Rights of indigenous Peoples Approved by the United Nations General Assembly on
September 13, 2007. See articles 3, 4, 5,18, 19, 20, 23, 32. 33 and 34.

WOIACHR, Report on the Situation of Hurman Righis in Ecuador, Chaper (X, 1297
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163. The Commission therefore considers that the Siate violated Article 21 of the
American Convention. in relation to articles 1({1), 13 and 23 thereof, to the detriment of the
Sarayaku Indigenous Community and its members.

3. Article 4. Right to life
164. The pertinent part of Article 4 of the American Convention provides that:

Every person has the right to have his life respected This right shall be protected by law and, in
general. from the moment of conception No one shali be arbitrarily deprived of his life
o

165. The Inter-American Court has set down the following principles with respect to the
right to life:

The right to life is a fundamental human right, which full enjoyment is a pre-requisite for the
enjoyment of the other human rights. If this right is not respected, all other rights do not have
sense. Having such nature, no restrictive approach of the same is admissible [. .}

By virtue of this fundamenta! role that the Convention assigns to this right, the States have
the duty to guarantee the creation of the conditions that may be necessary in order to prevent
violations of such inalienable right.'*®

166. It is the jusisprudence constante ot the Court that compliance with the obligations
imposed by Article 4 of the American Convention, as regards Article 1(1) thereof, not only
presupposes that no parson shail be deprived of his life arbitrarily (negative obligation), but also
that, given the obligation 1o ensure the fuil and free exercise of human rights, States shall adopt all
necessary measures to protect and preserve ihe right to life of those persons subject {0 its
jurisdiction {positive obligation) '¥*

167. The Court adds that States must adopt any measures that may be necessary {i) to
create an adequale statutory frameworic to discourage any threat to the right to life; (i} 1o establish
an effective system of adrinistration of justice able to investigate, punish and redress any loss of
life caused by state agents or by individuals; and (i) to protect the right to be allowed access to
conditions that guaraniee a decent life, which includes the adopticn of positive measures to
prevent a violation of this right **®* The Court has held that:

[Ulnder the American Convention, the international responsibility of States is engaged when
the general obligetions erge omnes, set forth in articles 1{i} and 2 thereof, are violated
Special obligations derive from these obligations erga omnes, which are determined as a
function of the subject’s particular requirements as regards protection or by the subject's
specific circumstances, such extreme poverty or marginalization, or being a chiid.'™’

168. Article Tt1) establishes general obligations for the States with respect to human
rights. The first of these :s to respect the rights recognized in the Convention; the second is to
ensure the free and full exercise of those rights. With regard to the right to life, the State's
obligation to “"respect” that right implies, inter affa, that the State must refrain from depriving

8 tA Court M 8., Cese of the Sewhoyemaxa Indigenous Community  Judgment of March 29. 2006 Series € ile
148, paragraphs 150 and 181

H9 3dem, paraaraplh 152
Y59 \bidem. paragraph 15%
¥ ibidam. paragraph 154
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anyone of his life by the actions of its agents On the other hand, the State's obligation to "ensure”
the right to iife impiies tkat the State is obligated to prevent violations of that right, investigate
viotations of the right to life, punish those responsible, and.redress the victim's next of kin when the
responsible parties are agents of the State or private persons acting with its acquiescence

169. The Commission understands that States cannot be held accouniable for any risk to
the right to life. The Court, too, has addressed this matter and has held that:

It is clear for the Court that a State cannot be responsible for all situatiens in which the right
to life is at risk Taking into account the difficulties involved in the planning and adoption of
public policies anc the operative choices Lhat have to be made in view of the priorities and the
resources available, the positive obligations of the State must be interpreted so that an
impossible or disproportionate burden is not imposed upon the authorities  in order for this
positive obligation to arise, it must be determined that at the moment of the occurrence of the
events, the authorities knew or should have known about the existence of a situation posing
an immediate and celtain risk to the fife of an individual or of a group of individuals, and that
the necessary measures were not adopted within the scope of their authority which could be
reasonably expected 1o prevent or avoid such risk **?

170. In the instant case, it has been established that once the State granted the
concession to the oil company, the latter —-with the State’s protection and acquiescence- started to
clear trails and planted close 1o a ton and a half of explosives in block 23, which includes Sarayaku
territory. Those activities were done under the umbrella of a military protection and security
agreermnent in which the State pledged "to guarantee the security of the oil company facilities and
the people who worl there ” It has also been shown that the Sarayasku Community’s means of
subsistence is based on communal agricullure, hunting, fishing and gathering, all of which its
members do within Serayaku’s territory

171,  The Commission would like to point out that the Court’'s June 17, 2005 Order for
provisional measures focused on the planting of explosives within the territory of the Sarayaku
indigenous Community. It stated that the explosives that the company planted on the territory of
the Sarayzku indigenous Community for oil exploration activities, pose a serious threat to the lite
and safety of the members of that Community '** The Court therefore ordered the State to remove
the explosive material. As of the date of preparation of this report, that has not happened

172 The evidensce in the case file establishes that the members of the Sarayaku
Community live under conditions that pose a grave and imminent threal to their lives because of the
danger that the presence of explosives within its territory poses. Even more, the Commission would
like to point out that the detonation of explosives has destroyed forests, sources of water, caves,
underground rivers and holy places, and it has aiso caused the migration of animsals The
placing/setting of explosives in traditional hunling areas has prevented the Sarayaku people to
search for their food, diminishing their capacity of survival and it has also altered their cycle of life.
Furthermore, the presence of those explosives, combined with the deforestation of its territory, has
had an impact on the Cemrnunity’s way of life, as its members have been unable to search for food
and thus is less able to find their means of subsistence. Thus, the conditions under which the
members of the Sarayaku Indigenous Community live are unsuited to the decent life to which they
are entitled and constitute a viclation of the individual and collective right 1o life of all its members.

173. Mioreover. the Commission has considered as proved that in November of 2002, as a
result of the reactivation of the seismic exploration phase, and with the entry of the CGC to the

152 idem, paragraph 155
152 I/A Court ¥ 2, Qrder on Provisional Measures, tune 17, 2005, Consideranda 12
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Sarayaku territory, the Asocracion del Pueblo Kichwa Ssrayaku deciared a state of emergency in
which it paralyzed its ecoromic, administrative and educational daily activities by several months
in order to protect the limits of their territory to prevent the entrance of the CGC, the Sarayaku
people organized six “peace and life” camps on the edges of their territory.'* The petitioners allege
that during that period, Sarayaku members lived in the forest; the crops and food were not enough,
and during thfee months the famiiies lived of the resources of the forest. Likewise, the members of
the Saravaku peopie stopped receiving medical attention by part of the State

174. As previously observed, the basic right 1o life also encompasses the right of persons
not to be denied access to conditions that can guarantee them a decent way of life. On the subject
of the rights of Indigenous Peoples, the Court wrote the following in the Case of the Mayagna
{Sumo)} Awas Tingni Community: "for indigenous communities, relations to the land are not merely
a matter of possession and production but a material and spiritual element which they must fully
enjoy, even to preserve their cultural legacy and transmit it to future generations. "'

175, in cases such as the case sub examine, Ecuador's failure to comply with its
obiigation to ensure respect for the right 1o property of the Sarayaku Indigenous Community and its
members by allowing explosives 1o be planted on Community territory, has created an ever-present
danger that threatens the lives and the survival of its members. it has jeopardized the Community’'s

right to preserve and pass along its culiural legacy.

176. The Commission therefore concludes that the State has failed to take adequate
measures to correct the conditions that have curtailed the opportunities that the mernbers of the
Sarayaku Community have to live a decent life, and has failed 1o adopt the pro-active measures that
could be reasonably expected of it, to prevent or avoid the risk posed to the right 1o life of the
members of that Community. The State of Ecuador thus vioiated Article 4 of the American
Convention, in relation tc Article 1{1) thereof, tc the detriment of the Sarayaku Indigenous

Community and its members

4. Article 22. Right to freedom of movement and residence

177.  Article 27 o the American Convention provides that:

1 Every person lawfully in the 1erritory of a State Party has the right 10 move about in i1, and 1o
reside in it subject to the provisions of the law | )

3 The exercise of the foregoing rights may be restricted only pursuant 1o a law to the extent
necessary in a democratic sociely to prevent crime or to protect national security. public safety. public
order. public morais. public health, or the rights or freedoms of others.

4 The exercise of the rights recognized in paragraph 1 may also be restricted by faw in designated
zones for reasons of public interest.{ ]

178.  The Inter-American Court has held that the right to freedom of movement and
residence is a condition sine qua non for the individual's fulfiliment.’® It is the right of every

s Otfice of ihe First Notary of Pastaza Province. Sworn statement that Ena Margoth Santi gave on
November 13, 2007: Office of the First Notary of Pastaza Province. Sworn siatement that Carmenza Soledad Mslaver
Capucha gave on November 13, 2007. Annex 29; map prepared by the petitioners showing the distribution of the “peace
and iife camps” wihin Sarayeaku territery, Annex 27

WS 1A Court H R . Case of the Mayagna {Surmo! Awss Tingni Community Judgment of August 31, 2001 Series C
No 78. paragraph 149
WA Count H.R, Case of the "Mapiripén Massacre” Judgment of Seplember i5, 2005. Series C No. 134,

paragraph 168; A Court H R, Case of the Mprwana Community Judgment of June 15, 2005 Series C No 124, paragraph
130; and Casg of Ricarde Canase Judgmen! of August 31. 2004 Series C No 111, paragraph 115
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individual wha is within the territary of a State lawfully to move about freely within that State and
to choose his or her place of residence '’

179. Ecuadar's Constitution ptovides the foliowing with respect to freedom of movement:

Art. 23.14. With prejudice to the rights established in this Constitution and in the international
instruments currently in force, the State shaill recognize and ensure to individuals [ } their
right to move freely 'within national territory and to choose their residence | .}

180. In the case sub judice, the Commission has taken as established fact that access to
the territory of the Sarayaku Community is difficult, The most common route taken by members
when traveling to and from the Sarayaku Community is the Bobonaza River. Furthermore, ths
members of the Sarayaku Community have been unable to use the Community’s landing strip
because for many years the conditions of the strip have been such that planes are unable to take off
or land

181 ° The Coemrmission has taken as established fact that on July 6, 2003, the
communities of Canelos and Pacayacu resolved that they would “not allow free passage 10 the
members of the Sarayaku associaticn until the three associations hald| come to a second agreement” on the
issue of oil exploration and expioitation in block 23, Thereafter, early in December 2003, the
Canelos Community issued a communiqué in which it announced that it would deny passage 10
members of the Sarayaku Community

182. The Commission has also taken as estabiished fact that on December 4, 2003, at
least 20 members of the Sarayaku Community were attacked and wounded by members of the
Canelos Community. At the time, the State had sent ten police officers to prevent the clash from
happening; given the medical reports on the injured, that number was insufficient.

183. During the processing of this case, the Commission learned of other incidents that
occurred on November 22, 2002 and January 13, 2003, where members of neighboring
communities did not allow members of the Sarayaku Community io travel freely on the Bobonaza
River The Commission tharefore concludes that the State failed to provide adequate protection to
the 20 members of the Sarayaku Community'®® 1o enable them to exercise thelir right to freedom of
movement and to protect the right to personal integrity.

184. The Commission recalls that in its orders for provisional measures dated July G,
2004 and June 17, 20085, the inter-American Court addressed the allegation of a violaticn of the
right to freedom of movement and wroie that “members of the neighboring community of Canelos
and soldiers from the military outpost at Jatun Molino have denied members of the Sarayaku
Indigenous Community access to the territory where they live by way of the Bobonaza River."'*®
The Court therefore ordered that the State protect the right to freedom of movement of alt members
of the Sarayaku indigenous Community

185. The Commission notes that the State asserted that on April 10, 2005, the Canelos
Assembly resolved to allow the leaders of the Sarayaku Community and their families to travel

ST IJA Court H R.. Casa of the “Mapiripdn Massacre” Jjudgment of September 15, 2005 Series C No 134,
paragraph 168

158 Hilda Santi Gualinga, Silvio David Malaver Santi, Laureanc Gualinga, Edgar Gualings Machos, Jjosé luis
Gualinga Vargas. Viclorig Sanii Malaver, Marco Gualinga, Héctor Santi Manya. Marce Santi Vargas. Alonsco Isidro Guatinga
Machoa, Heriberto Gualinga Santi, Jorge Santi Guerra, Aura Cuji Gualinga, Maria Angélica Santi Gualinga. Clotiide Gualinga,
Emerson Alejande Shiguango lManya, Romel F. Cisneros Dahua, Jimy Leopoido Santi Gualinga. Franco Tulio Viteri Gualinga

and Cesar Santi
W2 7A Court H R . Ogider for Provisional Measures dated June 17, 2008, Considerands 12
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freely via the Bobonaza River through its sector provided that they comply with the resojutions
adopted on June 6, 2003 in Pakayaku and that they drop the 23 lega! cases brought against
members of the Canelos Community.” Since then, both in the proceedings with the Commission
and the proceedings on the provisional measures with the Court, the State has kept the
Commission and the Court informed of its presence in the vicinity of the Bobonaza River 1o ensure
that the members of the Sarayaku Community are able to come and go freely.

186. Concerning these events, the Commission is persuaded that the State was fully
aware that the Sarayaku Community had its freedom of movement impaired for at teast two years.
Despite that, the Commission finds that the State did not offer the protection or take the protective
measures that would have been necessary and sufficient to correct this situation and thus allow the
members of the Sarayaku Community to move sbout freely. The State is thus internationally
responsible for failing to protect the members of the Sarayaku Community 1o enable them to travel
freely via the Bobonaza River, knowing that the Canelos Community had made public its intention
not to allow them to pass. The Commission further finds that the State is responsible for the
actions of the personne! manning the military outposts who denied the members of the Sarayaku
Community their right to travel by way of the Bobonaza River

187. Nevertheless, the Commission appreciates the measures that the Ecuadorian State
has recentiy taken to ensure that members of the Sarayaku Community are able to travel freely by
way of the Bobonaza River. Even so, however, the petitioners reported that “insecurity and fear
persist about the possibility of new attacks on Sarayaku travelers who risk the Bobonaza River trip

only when strictly necessary "'

188. Furthermore, the planting of explosives on the territory of the Sarayaku Community
has severely impacted its members’ freedom of movement by narrowing the areas where they can
go in search of the food they need to survive. Six years have passed since the explosives were
planted and four years have passed since the Court gave express orders to remove them, and yet
they are stilf in place. This takes its toll not just on the Community’s ability to secure its means of
subsistence and survival but on its freedom of movement as well.

iB9 In the case sub examine, the Comwnunity's inability 1o move about freely within its
territory and its inability tc leave its territory, all with the acgquiescence and involvement of State
agents, lead the Commission to conclude that the State is responsible for violation of the right to
freedom of movement, protected under Article 22 of the American Convention, in relation to Article
1(1) thereof and 1o the dettiment of the Kichwa Peopie of Sarayaku.

5 Article 5. Right to Humane Treatment

190.  Eb artifculo 5.1 de la Convencidn Americana establece que “[tJoda persona tiene
derecho a que se respete su integridad fisica. psiquica y moral”. £l articulo 5 2 establece protecciones
complementarias: la prohibicién absoluta de la tortura y la garantia de que a las personas en condicion
vulnerable, por haber sido privadas de su libertad, se les debe tratar con el respeto debido a la
dignidad inherente al ser humano. Estas garantias son inderogables y deben ser aplicadas en toda

circunstancia’®’.

191. During the proceecdings betore the Commission, the petitioners have alleged
violations to the right of the personal integrity in detriment of individual Sarayaku members To that
regard, the Commission considers the following:

Y0 Dpservations an the Stote’s second report on provisiona! measures. January 21. 2008

U IfA Court H R . Case of the "Juvenile Reeducation institute ” Judgment of September 2. 2004. paragraph 157
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192. The Commission has considered as a proven fact that on December 4, 2003, when
members of the Sarayaku people tried 1o transit the Bobonaza River, passing through the community
of Canelos, they were atiacked by members of that community. The following members of the
Sarayaku peopie were injured in such events: Hiida Santi Gualinga, Silvio David Malaver Santi,
l.aureanc QGualinga, Edgar Gualinga Machoa, José Luis Gualinga Vargas, Victoria Santi Malaver,
Marco Gualinga, Heéctor Santi Menya, Marco Santi Vargas, Alonso Isidro Guaiinga Machoa,
Heriberto Gualinga Santi, Jorge Santi Guerra, Aura Cuji Gualinga, Maria Angélica Santi Gualinga,
Clotitde Gualinga, Emetson Alejando Shiguango Manya, Romel F. Cisneros Dahua, Jimy Leopaido
Santi Gualinga, Franco Tulio Viteri Gualinga y Cesar Santi.

193. To that regard, as it has been developed in the chapter regarding article 22 of the
American Convention, the Commission observes that March of 2003 the Community of Canelos
decided 1o forbid Sarayaku members 10 transit through their community. On December 4, 2003, the
members of the Saraysku were beaten with sticks, stones, and machetes; their belongings were
hacked 1o pieces; and the people indicated in the previous paragraph were injured. In connection
with the incident. the State sent a contingent of ten police officers 1o the site: a clearly inadequate
deployment that took no action to prevent the attack, but instead merely watched. Therefore, the
Commission considers that the State did not provide adeguate protection to the 20 members of the
Sarayaku people named in the previous paragraph to protect their right to personal integrity

194. On the other hand, the Commission has considered as a proven fact that on January
25, 2003, Eivis Fernando Gualinga, Marcelo Gualinga, Reinaldo Gualinga y Fabian Grefa were
detained by militaries in Sarayaku territory end were taken to Puyo, where they were released. The
petitioners allege that after having been detained by the militaries and before being taken to the
Puyo Police station, security employees of the CGC tortured them and infringed them cruel,
inhuman and degrading treatments. To that regard, even thought the Commission has considered as
a proven fact that betwsen the moment of the detention in the Sarayaku territory and the transfer
of the arrested persons to Puyo, the soldiers took the detained persons to the instaltations of the
CGC, the Commission «oes not have sufficient evidentiary elements to analyze what happened in
that installation

195  Finally, regarding the matter of the children Marisela Yuri Gualinga Santi y Tatiana
Gualinga Dacha, occurred on January 29, 2003, the Commission considers that from the allegations
of the petitioners it can be conciuded that the CGC employees were responsible of the alleged
dishonest abuses against the giris Moreover, the father of one of the minors, whose declaration
was sent by.tc the IACHR the petitioners, manifested that the military prevented the girls from
being raped Consequently, the Commission considers that there are no elements to impute the
responsibility to state agents, neither by action nor by omission.

198, Therefore, the Commission considers that the State of Ecuador is responsible for the
violation of the right to humane treatment established in article 5 of the Convention, in refation to
article 1.1 of the same trzaty, in detriment of Hilda Santi Gualinga, Silvio David Malaver Santi,
Laureano Gualinga, Edgar Gualinga Machoa, José Luis Gualinga Vargas, Victoria Santi Malaver,
Marco Gualinga, Hécter Santi Msnya, Marco Santi Vargas, Alonso lisidro Gualinga Machoa,
Heriberto Gualinga Santi, Jorge Santi Guerra, Aura Cuji Gualinga, Maria Angélica Santi Gualinga,
Clotilde Gueglinga, Emerson Alejando Shiguango Manya, Romel F. Cisneros Dahua, Jimy Leopoldo
Santi Guaiinga, Franco Tulio Viteri Gualinga y Cesar Santi

6. Articles & and 25: Right to due process and right to judicial protection.

197. Articie 25 of the Convention reads as follows:
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1 Everyone has the right to simple and prompt recowrse, or any other effective recourse, to a
competent court or tribunal for protection against acts that violate his fundamental rights recognized
by the constitution or laws of the state concerned or by this Convention, even though such violation
may have been committed by persons acting in the course of their official duties

2. The States Parties undertake:

a to ensure that any person claiming such remedy shali have his rights determined by the competent
authority provided for by the legal system of the state;

b 1o develop the possibilities of judicial remady: and

¢ 1o ensure that the competent authorities shall enforce such remedies when granted.

198 The Inte~American Court has written that:

{PJrotection of the individua! against arbitrary exercise of public authority is a fundamentsl
objective of international human rights protection *®*.  In this regard, non-existence of
effective domestic remedies places the individual in a state of defenselessness. Article 25(1)
of the Convention sats forth, in broad terms, the obligation of the States to offer all persons
under their jurlsdiction an effective judicial remedy against acts that violate their basic
rights .7®?”

[Flar the State to comply with the provisions of the atorementioned Article 25{1) of the
Convention, it is not enough for the resources 10 exist formally, but rather they must be
effective’®®; in other words, they must previde the individual with the real possibility of filing 8
remedy in the terms of this Article. The existence of this guarantee “is one of the basic pillars.
not only of the American Convention. but also of the rule of law itseif in a democratic society.
in the terms of the Convention. "%

199.  Article 8{1) of the Convention provides that:

1 Every person has the right to a hearing, with due guarantees and within a reasonable time. by a
competent, independent. and Impartial tribunal, previously established by law. in the substantietion of
any accusation of a criminal nature made against him or for the determination of his rights ang
obiigations of a civil, labor, fiscal. or any other nature

200. The Inter-American Court has observed that Article 8 of the Convention applies to
the set of regquirements thet must be observed by courts in legal proceedings, whatever their nature,
to ensure that individuals are able to properly defend themselves against any act by the State that
can affect their rights.'®

201. The Court has observed the following with regard to articles 8 and 25 of the
American Convention:

15 yA Cournt H B., Case of Tibi Judgment of September 7. 2004. Series C Na. 114. paragraph 130; Case of the
“Five Pensioners”’ Judgment of Fubruary 28, 2003. Serizs C No 88. paragraph 126

583 |7A Court H.R, Cuse of Tibi Judgment of Seplember 7, 2004 Soaries C No 114 paragraph 130; Case of ihe
Mayagne {Sumo/ Awas Tingm Comununity Judgment of August 31, 2001 Series C No 78. paragraph 111 and /A Court
H R, Judicial Guarantees in S:ates of Emeryency [Arts 27(2), 25 and & American Convention an Human Ruyhis)  Advisory
Opinion QC-9/87 of Ociober 6. 1887. Series A No 9. paragraph 23 I/A Court H R, Case of Yatama Judgrmen of June 23.
2005 . Serics C No 127, paragraphs 167 and 164

"1 ya Court H.R . Cose of Tibi Judgment of September 7. 2004 Series C Mo 114, paragraph 131
9 pa Court H R, Cese of Yalama Judgment of June 23. 2005 Series € No 127. paragraph 169

6 114 Court M R . Case of ivcher Bronsrein  Judgment of February 6, 2001 Series C No 74, paragraph 102; Case
of Baena Ricardo et 3/ Judgmant of February 2. 2001 Series C No 72. paragraph 124; Case of the Constitutional Cour?
Judgment of January 31, 2001 Seres C Ne. 71, paragraph 89; and 1A Court W R.. Judicial Guaranices in States of
Emergency (Arts 27(2). 25 and 8 Amencan Convention on Human Rights] Advisory Opinion OC-9/87 of Dctober 6 1987
Series A No 9, paragraph 27 1/2 Court HR, Case of Yatama Judgment of June 23. 2005 Series C No 127 parograph
147
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The effective remedizs that the States must offer pursuant to Article 25 of the American
Cenvention, must be substantiated according to the rules of due legal process (Article 8 of Lhe
Convention), all this set within the general obligation of the States themselves to guarantee
free and full exercise of the rights recognized by the Convention for all persons under their
jurisdiction. in this regard, the Court has deemed that due legal process must be respected in
administrative proceadings and in any other proceedings where the decision may affect
individuals' rights .5’

202 In the case of indigenous peoples, the Inter-American Court has written that "it is
essential for the States to grant effective protection that 1akes into account their specificities, their
economic and social characteristics, as well as their situation of special vulnerability, their
customary law, values, and customs.”'s®

203  Article 95 of the Constitution of Ecuador provides that once a petition of amparo is
filed, @ public hearing must be immediately convened to give the respectlive parties a hearing. The
~ judge will summon thern immediately to hear their arguments in a public hearing heid within the
next 24 hours In that same hearing. if cause be established, the judge shall order that any act that
could violate a right be halted .’®?

204. In the instant case, the Commission has taken as established fact that the petition of
constitutional amparo was filed by officials of the Sarayaku Community on November 28, 2002, to
request that the competent court authority order that measures be taken immediately to suspend
the CGC's activities within the Community’s ancestral territory and order that it cease and desist
the activity undertaken starting in November 2002, causing serious harm to the indigenous
Community of Sarayaku and its members. On November 29, 2002, the judge ordered, as a
precautionary measure, suspension of any activity that might affect or threaten the rights for which
protection was sought Despite this, the court order was not obeyed, and the case did not proceed

as it should have.

205. As previously noted, the petition of ampare is intended to bring a halt to or avoid the
comission of an unlawfu! act or omission on the part of a public authority, whether committed
directiy or by delegation to third parties and that violates or can violate any right recognized in the
Constitution or in an international convention in force, and that poses an immediate threat of serious
harm. it is also used to imrnediately remedy the consequences of such acts or omissions.

206  Ecuadorian ‘aw provides that a petition of amparo must be heard in a summary
proceeding and decided within the space of seventy-two hours. Within the next forty-eight houss,
the judge must issue his ¢r her decision, which shall be executed immediately, although an appeal
can be tiled with the Constitutional Court to have the decision confirmed or reversed In the instant
case, however, the judge hearing the petition convened a hearing for December 7, 2002, which was
one week after the order suspending activities was issued. However, the hearing did not take place
on the date set by the court

YA Coust H R, Cuse af the Yakye Axa Indigenous Cammunity Judgment of Jure 17, 2005 Series C No 125,
paragraph 62

159 4n referancing the apolication of this article, the Court echoed what it said in the Judgment on the Yakye Axu
indigenous Community, which reads as follows: “it is necessary to emphasize that to effectively ensure those rights. when
they interpret and apply their domestic legistation, the States must take into sccount the specitic characteristics that
differentiate 1the members of the indigenous peopies from the genaral popuiation and that constitutle their culturat identity.”
{/& Court H.R | Case of the Yakye Axae Indigenous Community Judgment ef June 17, 2005 Scries C No 128 paragrophs
51, 83

5% Anicle 95 of the (onstitution of Ecuador
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207. The Pastaza District Superior Court underscored the irreguiarities and inexplicabie
delays in the case, especially when one considers its social repercusslons. The President of the

Superior Court of Pastaza wrote that:

the complete failure 1o act swiftly [on thel complaint is disturbing, given the sociai
repercussions that the petition seeks to address {. .] As these irregularities are
harmful to the reputation of the courts in this District, we would energetically urge
vou to follow the letter of the Constitutional Control Law and to proceed with the
swiftness and efficiency that the case demands, or face the legal consequences '

208. Nevertheless, it has been seven years since the petition of amparo was filed and the
Commission still has no aroof that the hearing in question was ever held or that the petition of
ampare was decided. To the contrary, despite the court order, employees of the CGC, occasionally
with the acquiescence of State agents, have taken action harmful to that Communrily, as the
present report shows  Therefore, the Commission finds that the petition established in the
Constitution of Ecuador was ineffective.

209. It has also been established that the Pastaza District Attorney’s Office launched a
preliminary inquiry on December 9, 2003, into the acts of aggression committed against members
of the Sarayaku indigenous Community when they were attempting to navigate the Bobonaza River
Furthermore, on April 23, 2004, José Serrano Salgado, atturney and legal counsel for the Sarayaku
Community, filed a complaint with the Pichincha District Attorney’s Office alleging that he had been
assaulted by three armed men wearing hoods, who warned him to drop his defense of Sarayaku.
The Commission has taken as established fact that Community leader Marlon Sant received
anonymous threats, which were reported to the Attorney General of Ecuador in December 2004,

210. These facts were brought to the attention cof the Inter-American Court in the request
seeking provisional measures The Court ordered the State to “investigate the events that caused
the Court to order and then keep in piace these provisional measures, and the threats and
intimidation of members of the Indigenous Cormmmunity of Sarayaku, especially Mr Marlon Santi,
with a view to identifying those responsible and imposing the penalties that the law prescribes, in
keeping with the parameters established in the American Convention.”'”

211. In response to the order of provisional measures, the State reported that there are
two complaints on recosd in connection with the alleged threats and intimidation committed against
certain members of the Sarayaku Indigenous Community. The complaints were filed because the
accused could not be identified.

212 The Commission observes that there has been no significant progress made in the
investigation of the facts To the contrary, rather than pursue the investigations, two of them have
been filed and there is no information regarding other investigations into the events that
necessitated the provisional measures

213. Five years after one complaint was filed and six years after the other was filed, both
in connection with varipus incidents of violence and threats against members of the Sarayaku
Community, the State has still not conducteg an effective investigation into the facts reporied In
effect, the State has not supplied the Commission with any information that would enable the
Cormmission to conclude that an effective investigalion has been conducted into the compiaints that
members of the Sarayaku Community filed with the Pastaza District Attorney on December 9,

15 temorandum of December 12. 2003

7! Dreder oi the Inter-amarican Court, daled June 17. 2005
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2003, the Office of the Attorney General of Ecuador in December 2004, and the Office of the
Pichincha District Attorney on April 23, 2004

2174  The Commission finds that the Ecuadorian State has violated the right to judicial
guarantees and judicial protection in the case of the members of the Sarayaku Community because:
a) the hearing and decision on the petition of amparo are still pending, more then six years after the
petition was filed; and ) six years after court comptaints were filed by members of the Sarayaku
Community, no action has as yet been taken  Therefore, the Commission concludes that the
Ecuadorian State is resporsible for viclation of articles B and 25 of the American Convention, in
relation to Article 1(1) thereof and to the detriment of the Kichwa Pecple of Sarayaku and its

members
7. Obligation to adopt domestic legislative measures

215  Article 2 of the American Convention reads as follows:

Where the exercise of any of the rights or freedoms referred 1o in Articie 1 is not already ensured by
legislative or other provisions, the States Parties undertake to adopt, in accordance with their
constitutional procasses and the provisions of this Convention, such legislative or other measures as
may be necessary to give effect o those rights or freedoms

216. Pursuant to the obligation established in Article 2 of the Convention, the State must
adopt the necessary measuies 10 guarantee the rights protected by the Convention, which entails
“the elimination of norms and practices that result in the violation of such rights, as well as the
enactment of laws and the development of practices leading to the effective respect for these
guarantees.” As the Inter-American Court wrote in its judgment in Claude Reyes et al, “this means
that laws and regulations governing restrictions to access to State-held information must comply
with the Convention’s parameters and restrictions may only be applied for the reasons allowed by
the Convention; this also relates to the decisions on this issue adopted by domestic bodies "'"?

217. Furthermore, the Inter-American Court has stated;

[Tihe general duty set forth in Article 2 of the American Convention implies the adoption of
measures on two fronts: on the one hand. the suppression of rules and practices of any kind
that entaii violation of the guarantees set forth in the Convention; on the other, the issuance
of rutes and the development of practices leading to the effective observance of said
guarantees.'” This general obligation of a State party means that the provisions of domestic
law must be effective (principle of effer utile} This means that the State must adopt all
meassures so that the provisions of the Convention are effectively fulfilled in its domestic legal
system, as Article 2 cf the Convention requires’™.

218. The Commission observes that by July 2, 2002 ~when the State authorized the
effective iaunch of the seismic prospecting activities in Block 23- the Ecuadorian legal system
already had specific provisions establishing the State's obligation to consult the Kichwa People of
Sarayaku before starting those activitiess Those provisions appear in Article 84 of the 1298

2 11A Court H R, Cuse of Claude Reyes et al | paragraph 101

73 1A Court MR, Cuase of the “Juvenile Reeducation institute * Judgment of September 2. 2004, pasragraph 206;
and Juridical Condition and Rights of Undacumented Migrants Advisory Opinion OC-18 of September 17, 2003 Series A
No 18, paragraph 78

VR U{A Court HR., Case of the “Juvenile Reeducation Institute”. Judgment of September 2. 2004, paragraph 205;
and /A Court HR Case of Yatama Judgment of June 23, 2005 Series C No 127, paragraph 170.
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Constitution, Article 8{4} of the Nationsl Human Rights Plan and articles 6 and 15 of {LO
Convention No. 169.'7

219. As previously noted, Article B4({5} of the 1888 Constitution of Ecuador established
the collective right of indigenous peoples “to be consulted on plans and programs to explore for and
exploit non-renewable natural resources on their lands and that could adversely affect them either
environmentaily or culiurally; to share in the benefits of those projects insofer as possibie. and to
receive compensation for any socio-environmental harm that those projects cause.” The 2008
Constitution also contains a clause establishing the right to prior consultation.'’®

220. Article 8{4) of Ecuador's Nationa! Human Rights Plan, adopted in 1998 and stili in
force, provides the following as a general objective:

To endeavor 1o consuit the Indigenous Peoples before authorizing projects to explore for or
mine renewsables and nonrenewables on their lands and ancestral territories and examine the
possibility of the Indigencus Peoples’ receiving lheir fair share of the benefits that the
exploitation activities produce and their right to be compensated for any damages done

221  Articles 6 and 15 of ILO Convention No. 169 expressly establish the obligation of
prior consultation. Indeed, the ILO Convention provides that the Peoples concerned are to be
consulled, through appropriate procedures and in particular through their representative institutions,
whenever considerstion is being given to legislative or administrative measures which may affect
them directly, and that States are to establish the means by which these peoples can freely
participate, to at least the same extent as other sectors of the population, at all levels of decision-
making in elective insiitutions and administrative and other bodies responsible for policies and

programmes which concern them {Art. 8} Article 15 of the iLO Convention also expressly requires
177

prior consultation.

222 As is apparent from the facts in this case, by July 2, 2002, clause 84(5) of the
Constitution, Article 8{4) of the National Human Rights Plan, and ILO Convention No. 169 were not
embodied into specific iegislation or procedures, which in practice was anh obstacle preventing the
Kichwa People of Saraysku from exercising their right of consultation.

5 Moreover, the Genaral Provisions of the 1878 Hydrocarbons Law stipulated thet “[Blefore undertaking plans and
programs to explere {or and exploit hydrecarbons found on lands that the Ecuodorion State has assigned to indigenous
Communities or 10 biack or Airo-descendent neoples and that couid adversely affect the envirenment, PETROECUADGR, its
aflifiates or franchises are 1o zonsult with the ethnic groups or communities. For that purpose, they shall endeavor o hold
assemblies or public hearings io explain the plans and purposes of their activities, the conditions undor which they will be
carried out, how fong they will iasl and the possible diract or indirect environmenmtal impacts that the activities could cause on
the Community of its inhabitants. A written public document or instrument shalt he drawn up 1o record any acls, agreements
or pacts thal rasuft from the consultations regarding ihe expleration and expleitation pians snd programs * That 1ext was
adeled to the 1978 Hvdrocarbons Law by Article 40 of the Law for Promoting investment and Citizen Participation, dated
August 18, 2000, bul was lster declared unconstitutional by the Constitutional Court in Ruling No 783-2000-TP of

December 12. 2000

5 Article 58(7) of the 2008 Constiiution now in force provides that indigenous Pooples have a right 100 7 prior
free and infermed consuiiation. within a reasonable period. concerning plans and programs for exploration. exploitation wnd
markating of nonrenewable resources localed on their lands and that cen adversely afiect either environmenitaliy or cuiturslly;
to share in the benafits that those projects produce and o receive compensation for sny social, cultural and envirenmental
dgamage they cause  The ceasultation that the compelent zuthorities must conduct is mandatory and timely Il 1he
consulted Community does not give is consent. the Constitution and the taw will be followed

"7 That article reads as follows: “In cases in which the Siste retains the ownership of mineral or sub-surface
regources or rights 1o olher resources periaining 10 iands. governments shall establish ur maintain procedures through which
they shall consult these peopies. with 8 view to ascertaining whather angd to what degree their interests would be prejudiced.
belore undentalang or permilting #ny programmes for the exploration or exploitation of such resources perlaining 10 their
Jands The peoples concerncd shall wherever possible participate in the benefits of such activitias. and shall receive fair
compensalion for any damages whech they may sustain as a result of such activities ”
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223 Subseguent 1o these events, on December 19, 2002 the State approved the
Regulations for Consultations in connection with Hydrocarbon Activity, Executive Decree No. 3401,
which established:

[A] uniform procedure for the hydrocarbon sector, for application of the constitutional law
requiring that indigenous peopies who identify themselves as nationalities and Afro-
Ecuadorians be c¢onsulted on the subject of preventing, mitigating, controlling, and
rehabilitating the negative socio-environmental effects and the promotion of the positive
socio-environmental effects caused by the hydrocarbon-related activities conducted on their
lands; and the participation of these peoples and communities in the procedures related to
consultations, preparation of environmental impact assessments. environmental management
pians, inciuding the community relations plans.’™®

224, However the regulations were struck down on April 28, 2008, with approval of the
Regulations governing the use of social participation mechanisms established in the Environmental
Management Law, Decree No 1040

225  The Commission observes that Decree No. 1040 makes no mention at all of the right
of access to information or the right to prior censultation that indigencus peoples enjoy under the
applicable international provisions, nor does it require that information provided on the so-called
social participation mechanisms” be accessible, sufficient and timely in the sense described in this
report. Although the 1998 Constitution and the 2008 Constitution both recognize the right to prior
consultation, as of the date of this report Ecuador does not yet have specific mechanisms and
procedures in place that properly build upon the framework established in the new Constitution, the
National Human Rights Plan and ILO Convention No. 169.

178 Articie 7 cf Executive Decree No 3401 provides that “[bloth the consultations with indigenous Peoples who
identify themseives as nationalities and Afre-Ecuadorians, and the citizen consultations shall be carried out: a) Before the
agency charged with conductng the bidding for hydrocarbon projects cails for the respective proposals, in which case the
consultation shail be labeted pre-tondering; and b) before approval of the environmental impact assessments {or execution of
hydrocarben projects, pursuant 1o Article 42 of these Regulations, in which case the consultations shali bae labeled pre-
axecution ¥ Article 8 prevides 1hat: “the purpose of pre-tendering consultations with indigenous Peoples who identify
themseives as nationalities andg with Afro-Ecuadorian Communities is to: 8} to get, in advance. the opinions, comments and
proposals of the indigenous Peoples who identify themselves as nationalities and Alro-Ecuadorians wha live in the immediate
impact area of 1he block for which bids wili be taken, apropos the pesitive and/or negative effects that the project can have
on their rerritories. the pians and programs that will follow from the tendering on the oil projects and the signing of the
corresponding contracts for explorstion and exploitation; b} to receive opinions on the general socio-environmenta) sirategies
and measures to prevent. mitigate control, offset and rehabilitate the negative socio-anvironmental impacts, and promote the
positive socio-environmantal eifects, which the agency in charge of the bidding process will have 1o take inte account in the
bidding on the oil contracts, the awarding and signing of contracts and the oversight activities. and ¢ to have views on the
mechanisms by which indigencus peoples who identity themselves as nationalities and Afro-Ecuadorians living in the direct
impact area ol the block for whick bids will be taken, will be able to participate, through their representstive arganizations, in
the execution of socic-environmental measures 10 prevent, miligate, offset, control and rehabilitete the negative socio
environmental effects. and promiote the positive sccio-environmental effects caused in their territosies thanks to the
hydrocarbon projects that tollaw {rom the oil franchising and the signing of the corresponding contracts for exploration and
exploitation *  Finally, Article 10 provides that:  “The purpose of the pre-execution consultations hald with indigenous
Peoples who identify themseives as naticnalities and whh Afro-Ecuaderian communities is to get the opinions, comments,
and proposais of the indigenous and Alfro-Ecuadorian communities living in the project's direct impact area concerning the
pasitive and/or negative socio-envirenmental effects that the projects to explore for and exploit hydrocarbons rmight have and
to deiermine socio-environmontal measures 10 prevent, mitigate, control, offset and rchabilitate the negolive sorio-
environmental efiects and promote positive socio- environmentat effects that, if technically snd economically viable end legat
will be incorporated into the Emvironmantal Impact Assessment and the Environmental Management Plan, including the
Community Relations Plan “

7% pegulations on Application of the Soeial Participation Mechanisms established in the Environmental Management
Act, Decree No 1040, in the petiticngrs’ communication of June 10, 2008.
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2268 The Commission concludes that in the present case, the State failed to adopt the
dornestic legislative measures to ensure the right o access {o information or the right to prior
consultation. The State has thus falled to comply with its obligation under Articie 2 of the

American Convention
VIli. REPARATIONS AND COSTS

227. Given the facts alleged in the present application and the jurisprudence constante of
the Inter-American Court, which holds that “it is a principie of internationat law that any vioiation of
an international obligation that has caused damage creates a new obligation, which is to adequately
redress the wrong done,’ '® the IACHR is submitting to the Court its claims as ic the reparations
and costs that the Ecuadorian State must pay as a consequence of its responsibility for the
violations committed against the victims

228 Pursuant to the Rules of Court, which give the individual autonomous standing in its
proceedings, in these submissions the Commission will confine itself to elaborating upon the general
standards that the Court should apply in the matter of reparations and costs in the instant case.
The Inter-American Commission understiands that it is up to the victims and their representatives to
spell out precisely what their claims are, pursuant to Article 63 of the American Convention and
article 25 and related provisions of the Rules of Court. However, in the event the injured party does
not exercise this right, the Court is asked to grant the Inter-American Commission 2 procedural

opportunity to quantify the pertinent claims.
A Obligation to make reparations

229 Article 63(1) of the American Convention provides that:

if the Court finds 1that there has been a violaticn of a right or freedom protecied by this
Convention, the Court shalt rule that the injured party be ensured the enjoyment of his right
or freedom that was violated it shall also rule, if appropriate, that the consequences of the
measure of situation that constituted the breach of such right or freedom be remedied and

that fair compensation be paid to the injured party

230  As this Court has previousiy held,

Article 63(1) of the American Convention reflects a8 customary rule that is one of the
fundamental principles of contemporary international law regarding the responsibility of
States. When a wrongful act pccurs that is imputable to a State, the latter incurs international
responsibility for violation of an international rule, and thus incurs a duty o make reparation
and putting an end to the conseguences of the violation '®'

231 Reparations are crucial 1o ensuring that justice is done in an individual case and are
the means by which tha Court's judgments are carried beyond the realm of moral condemnation.
Reparations are the measures that will cause the effect of the violations committed to disappear
Reparation of the damage caused by the violation of an international obligation requires, whenever
possible, Tull restitution {restitutio i integrurn), which is to restore the situation as it was prior to

the violation

180 /A Court M R . Case of Lori Berenison Mejia. Jjudgment of November 25 2006 Series C No 1192, para 230
I/Aa Court H R, Case of Carpio Nitolle et a/ Judgment of Novernber 22, 2004 Series C No 117, para 85 /A Court H B,
Case of Og fa Cruz-Flores  Juggmaent of Novermber 18. 2004. Series T No 115 para 138

181 YA Court IH R, Case of Carpio Nicolle et 3l Judgment of November 22, 2004 Series C No 117. para 86
/A Court M B, Case of the Pinn ce Sancher fessacre  Judgmen! of November 19, 2004 Series C No 118, para 52: /A
Court HR, Case of De le Crur Flores  Judgment of November 38, 2004. Series C No 115, para 139
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232 Where iull restitution is not possible, as is true in the instant case, it is up to the
Inter-American Court to order a series of measures that will not only ensure that the violated rights
are respected but also redress the consequences that the violations caused and ensure payment of
indemnification as compensation for the damage caused in that case.'® In such cases, the purpose
ot the indemnification is o rediess the reai damages, both pecuniary and non-pecuniary, that the
injured parties sustained.'™ The assessment of the damages and harm done must be proportionate
to the “gravity of the violations and the resulting damage."'® The reparations serve another no less
important pu"rpose, which is to prevent and avoid future viclations.

233. The obligation to make reparations is regulated in all its aspects (scope, nature,
modes and determination of beneficiaries) by international taw and cannot be modified by the
respondent State by jnvoking the provisions of its own domestic laws; nor can the latter decline to
discharge that obligation Dy invoking provisions of its own domestic laws 185 "Whenever a
violation goes unpunished or a wrong unredressed, the law is in crisis, not just as a means for
settling a certain litigation, but as a method for settling any litigation; in other words, as a tool to
ensurg peace with justice." 186

B. Measures cf reparations

234. The Court has held that reparations consist of measures tending to eliminate the
effects of the violations that have been committed.'® Reparations is a generic term that covers the
different ways in which a State can redress the international responsibility it has incurred, which
under internationai law include restitution, compensation, rehabilitation, satisfaction, and
guarantees that the violations will not be repeated '®®

182 IiA Court H R | Case of Carpio Nicolle et 2f Judgment of November 22, 2004 . Series C No 117, para. B7; /A
Court H R, Case of rhe.P/an de Sanchez Massacre Judgment of November 19, 2004 Series C No 116, para 53; /A Court
H R, Case of De la Cruz Flores ludgment of November 18, 2004 Series C No 115 para 140

183 YA Court H R, Bulacio Case Judgment of September 30, 2003, Series C No 100 para. 70; /A Court H R
Case of Hilaire, Constantine ¢nd Benjamin et al  Judgment of June 21, 2002 Series C No 94, para 204; /A Court HR |
Case of the "White Van" (Fanivgua Morales er ol }]  Reparations (Art, 63{1) American Convention on Human Rights)
Judgment of May 25 2001 Series C No. 76, para 80: and I/A Court H.R, Case of Castillo Pdez. Reparations [Art 63(1)
American Convention on Human Rights)  Judgment of November 27 1888 Series C No 43, para. 52

184 United Nations, Revised set of basic principles and guidelines on the right to reparation for victims ol gross
viglations of human rights and humanitarian law, €/CN 4/Sub 2/1996/17, para 7, Aonex 62 See also, /A Court H R, Case
of Carpio Nicolle et al Judgment of November 22, 2004 Series C No 117 para 89; /A Court H R.. Case of De fa Cruz.
Flores Judgment of November 18, 2004 Series C No. 115, para. 141; Case of Cantoral Benavides Reparations {Art B23(1}
American Convention on Muman Rights) Judgment of December 3, 2001, Series C No. 88, para 42, and Case of Cesti
Hurtado. Reparations {Art §311) American Convention on Human Rights) Judgment of May 31, 2001, Series C No 7§,

para 36

185 WA Court H R, Case of Lori Berenson Mejia. Judgmem of November 25, 2004 Series C No 119, para 231,
/A Court H R . Case af Carpic Nicolle et al Judgment of November 22, 2004 Series C No 117, para. 87; I/A Court H R.,
Case of the Flan de Sanchez Aassocre. Judgment of November 18, 2004 Series € No 116, para 53.

186 SERGIO GARGIA RAMIREZ, LAS REPARACIONES EN EL SISTEMA INTEAAMERICANG DE PROTECCION DF LOS DERECHOS
HUMANOS, paper presented al the seminer titled “The inter-American system for the protection of human rights on the
thresheld of the XXI ceatury.” Sar José, Costa Rica. November 1999

187 IiA Court H R Case of La Cantuta Merits, Reparations and Costs  Judgmem of November 29, 2006
Series C No 162, para. 202; /A Count H R, Case of the Miguel Castro-Castro Prison judgment of November 25, 2008
Series C No 160, para 41%; I/A Court HR, Case of the Dispussed Congressional Employees (Aguvado-Alfaro et al)
Preliminary Qbjections, Merts, Reparations and Costs  Judgment of Movember 24, 2006 Series C No 158 para 144

188 See Unitad Naliocns, Final report submitted by Thee Van Bover, Special Rapporieur for Aestitution,
Compensation and Rehabilitation Yor Victims of Grosy Violations of Human Rights, E/CKN 4/Sub2/1890/10, July 26, 1920,
July 26 1990  Sec also: A\ Court H.R |, Blake Cese Reparations (Art G3(1) American Convention on Human Rights)
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235. The United Nations Special Rapporteur on the Right to Reparation for Victims of
Gross Violations of Human Rights and Humanitarian Law has divided the forms of reparation into

four general categories: restitution, compensation, rehabilitation, and satisfaction and guarantees of

non-repetition. '®®

236. Accordingly, the United Nations Commission on Human Rights has determined that:

In accordance with international iaw, States have the duty to adopt special measures, where
necessary, (o permit expeditious and fully effeciive reparations. Reparation shall render justice
by removing or rediessing the conseguences of the wrongful acts and by preventing and
deterring violations. Reparations shall be proportionate to the gravity of the violations and the
resuiting damage and shall include restitution, compensation. rebabilitation, satisfaction and
guarantees of non-repetition.'®

237. In the instant case, the Inter-American Commission has shown that the State has
incurred international responsibility for violation of a number of rights protected under the American
Convention, to the detriment of the Kichwa Indigencus People of Sarayaku and its members. By
denying the Kichwa indigenous People of Sarayaku their right to use, enjoy and dispose of their
territory, it has caused a ssries of other egregious violations of internationally protected rights

238. In the instant case, reparations cannot be considered from the purely individual
perspective; they have a special dimension because of the coliective nature of the rights that
Ecuador violated to the detriment of the Community and its members In the instant case, the
aggrieved parties belong to a group with its own cultural identity;'®’ they are members of an
indigenous community where State violations of international law affect not just the individual
victim, but the very existence of the community. Hence, the reparation must also take into account
the collective dimension and be based on an understanding of the socio-cultural elements
characteristic of the [Kichiwa People of Sarayaku, including their cosmovision, spirituality and
communitarian social structure. This factor was considered in the cases of the Sawhoyamaxa and
Yakye-Axa Indigenous Cornmunities, where the Court reaffirmed its case law'* to the effect that
cases involving indigenous people have a collective component

Judgment of January 22, 1299  Serics C No 48, para 3%, Cese of Sudrez Ausero, Reparations (Arn. 63{1] American
Convention on Human Rights}. Judgment of January 20. 1992 Series C No 44, para 41

189 The Adminisirotion of Justice and the Human Rights of Detainees, Revised set of basic principles and
guidelines on the right to reparaton for victims of gross violaijons of human rights and humanitasian faw. preparad by Mr
Theo van Boven pursuant to Sub-Commission decision 1995/117 E/CN 4/Sub 2/1996/17

180 United Nations. Cornmission on Human Rights. Sub-Commission on Preveniion of Discrimination and Protection
of Minaorities, E/CN.4/8ul 2/1986.17. The Administration of Justice and the Human Rights of Deiainees. Revised set of basic
principles and guidelines on the right ro reparation for victims of gross viofations of human righis and bumanitarian law,
prepared by Me Theo van Boven pursuant 1o Sub-Commission decision 1925/717, Moy 24. 1996. para 7

191 The reigtionship among the members of the Community is what gives meaning 1o their indigenous
existence It gives meaning not st 10 2 common ethnic origin, but also 10 the possibifity of having and passing down a
culiure of their own. including such elements as language, spirituality, way of life, customary law, and traditions. As already
indicated. being and belonging to un indigenous people embraces the notion of a distinct and separate culture and way of life.
based upon long-held traditions and knowledge wiich are connected, fundamemally. 1o a specific terilory

See Stwdy on the protection of the cuftural and intellectual property of indigenous peoples. Erica-lrene Daes, Special
Rapporteur of the Sub-Commission on Prevention of Discrimination and Protection of Minorities and Chair of the Working
Group on indigenous Populations Z/CN 4/Sub 2/1883/28 July 2B. 1993. United Nations, pora 1

1892 1A Court i R., Case of the Plan de Sénche: Massacre, Reparations, Judgment of November 18. 2004.
paragrephs B9 and 86 /A Courl H R, Case of the Mayagnas (Sumo} Awas Tingni Community, Meats. Judgment of August
31. 20071 Exptanation of vote by judges A A Cancado Trindade. M Pacheco Gomez and A Abreu Burelli
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238. Although witnesses and experts may, at the stage in the proceedings that the Court
determines, testify on the measures of reparations for the Kichwa Indigenous Peopie of Sarayaku
and its members based on their own uses, customs and values, the Commission is asking that
when arriving at its judgmsant the Court slso consider the fact that the victims in the instant case
are members of the Kichiwa indigenous people of Sarayaku and that a vioiation of their fundamentai
rights by the Ecuadorian State has caused very egregious harm.

240 The Commission is also asking that any rmeasures of reparations that the Court
shouid order in the present case be implemented by the State of Ecuador by mutual agreement with
the Kichwa Indigenous Pzopie of Sarayaku and its members

241 Based on the evidence presented in this application and given the criteria estabiished
by the Court in its case law, the Inter-American Commission is submitting its conclusions and claims
with respect to the measures of reparations tor the pecuniary and nen-pecuniary damages and other
forms of reparations and satisfaction owed in the present case

1. Measures of cessation, satisfaction and guarantees af non-repetition

242. Satisfaction has been defined as “any measure which the author of a breach of duty
is bound to take under customary law or under an agreement by the parties to a dispute, apart from
restitution or compensation seeking a token of regret and acknowiedgment of wrongdoing.“'®?
Satisfaction involves measures of three kinds, generally taken cumulatively: apologies or any other
gesture acknowledging authorship; prosecution and punishment of the individuals involved, and
measures taken to prevent a repetition of the wrong done '

243. On November 29, 1285, the United Nations General Assembly approved by
consensus the Declaration of Basic Principies of Justice for Victims of Crime and Abuse of
Power195 which holds that victims “are entitled to access 10 the mechanisms of justice and to
prompt redress, as provided for by national legislation, for the harm they have sutfered”
Accordingly, the needs of the victims must be addressed by allowing “the views and concerps of
victims to be presented and considered at appropriate states of the proceedings where they
personal interests are affected, without prejudice to the accused and consistent with the rejevant

national criminal justice system.”

244  The |IACHR will explain below its position regarding the measures of cessation,
satisfaction and guarantees of non-repetition required in the instant case, although it may later
elaborate upon its argumen:s on this issue:

193 Brownlin, State Responsibility Part 1 Clarendon Press. Oxford 1983, p. 208
794 Idem

195 A/RES/40/34, Access to justice and feir treatment "4 Victims should be treated with compassion and
respect for their dignilty They are entitied to sccess o the mechonisms of justice and (o prompt redress, as previded far by
national legisletion, for the harm that they have sutlered. 5  Judicial and administrative mechanisms should be established
and strengthened where necessary to enable victims to oblain redress through formal or informal procedures (hat are
expeditious, fair, inexpensive and accessible. Victims should Le informed of their rights in seeking redress through such
mechanisms 6  The respoensivenass of judiciel and administrative processes to the needs of victims should be tacilitaled
by: {a) informing victims of their role and the scope. liming and progress of the procesdings and of the disposition of their
cases, especially where serious crimes are involved and where they have requested such information; (b} Allowing the views
and concerns of victims to be presented and considersd at appropriate siages of the proceedings where their personal
interests are affectad, without prejudice 10 the accused and consisten! with the retevant nationai criminal justice system; (c)
Providing proper assistance (¢ victims throughout the legal process; (d}  Taking measures (o minimize inconvenience to
victims protect their privacy, whan necessary, and ensure their safety, as wefi as that of their lamilies and witnasses on
thaeir behalf, from intimidation and retaliation; &) Avoiding unnecessary delay in the disposition of cases and Lhe execution of
orders or decrees granting awards (o viclims
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245. The State has an cobligation 10 take the measures necessary 10 guarantee the right to.
property of the Kichwz Indigenous People of Sarayaku and its members with respect to th&JrUUL'.LQO
ancestral territory, thereby guaranmteeing the special relationship that they have with their fand. The
State must also ensure 1o the members of the Kichwa peopie that they are able to practice their
traditional subsistence activities by removing the explosive material planted on their territory

2486 The State rmust also take measures to ensure the meaningful and effective
participation of indigenous representatives in the decision-making processes about development and
other issues that affect them and their cultural survival.

247. It is also essential that the State adopt, with the indigenous peoples’ participation,
the legislative or other measures necessary to give effect to the rtight to prior, free, informed and
good faith consultation, in keeping with the standards of international human rights

248. Finally, the Commission considers that the State must take the measures necessary
to prevent a recurrence of similar events in the future, in keeping with its duty to prevent and its
duty to guarantee the fundamental rights recognized in the American Convention

2 Measures of compensation

248. The Couwt has established the basic criteria to be followed in setting the amount that
will constitute adequate and effective economic compenseation to redress the damages sustained as
a resuit of violations of human rights The Court has also held that the indemnity is purely
compensatory in nature, and wili be granted to the extent and in the amount sufiicient to

compensate for the pecuntary and non-pecuniary damages caused, 198

250  The Commission contends that in the instant case, the State must make individual
and communal reparations lo redress the consequences of the human rights viclations described
herein. In that respect, the Commission believes that for a determination of the pecuniary damages,
and without prejudice to any claims that the victims' representatives may submit at the appropriate
point in the proceedings. when arriving at its decision the Court should consider the cosmovision of
the Kichwa Indigenous People of Sarayaku and how the Kichwa people of Sarayaku and is
members have been affected by being denied their right to use, enjoy and dispose of their territory,
the effect of which has been, /nter affa, to prevent them from engaging in their {raditional

subsistence activities

251. On the other hand, to determine the non-pecuniary damages in the present case.
factors such as the severity of the violations apd the emotional suffering -which is a direct
consequence *of those violations- caused to the members of the Kichwa indigencus People of
Sarayaku must be taken into consideration.

252  The Commission considers that the conditions to which the members of the Kichwa
Indigenous Peopte of Sarayaku have been subjected have caused moral suffering  This is an
especially important consiceration in the instant case because that sitvation was caused by the
actions and emissions of the Ecuadorian State in connection with an encroachment into the terrizory

of the People of Sarayaku

196 {/A Court H R, Case of Hifaire, Constantine and Benjamin er a/. Judgment of June 21. 2002 Series C No 84,
para. 204; YA Court H R, Case of Garrido ond Bafgorria Reparations {Art §3(1) American Conventien on Human
Rights] Judgment of August 27. 1598, Series C No 39. pare 41
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253. Accordingly the Commission is petitioning the Court to order the State to pay
compensation for the moral damages that the Kichwa People of Sarayaku and i1s members have
sustained as a direct censequence of the viclations of articles 21, 13, 23, 8, 25, 4, 22 and 5 of the
American Convention. In making the determination, the Kichwa People’s customary law should be
considered.

3

254, The Commission is also requesting that the Court order payment of compensation in
equitable relief for the non-pecuniary damages caused to the Kichwa People of Sarayaku and its
members by the suffering, pain, anguish and indignities they have endured for the years that their
right to use, enjoy and dispose of their territory has been abridged.

C. The titulaires of the right to receive reparations

2565,  Articie 83(1) of the American Convention requires reparation of the consequences of
a breach of a right or freedom and that fair compensation be paid to the injured party. The persons
entitied to that compensation are, as a rule, those directly harmed by the facis of the violation in
question '®?

256. In the present case, the titu/aires of the right to receive compensation are both the
Kichwa indigenous People of Sarayaku and its members, because the vioiations of Convention-
protected rights that the Ecuadorian State committed have been detrimental to an indigenous people
which, given its own cultural identity, must be regarded from a collective and individual perspective.

D, Costs and expenses

257. The jurispredence constante of the Court is that costs and expenses should be
understood to be included within the concept of reparation established in Article 863(1} of the
American Convention because the measures taken by the victim or victims, their heirs or their
representatives to have acgess to international justice imply disbursements and comrnitments of a
financial nature that must be compensated.'™ The Court has also held that the cests also include
the various necessary and reasonable expenses that the victim or victims incur to have access to
the oversight bodies established by the American Convention. The fees of those who provide legal
assistance are included among the expenses.

258. In the cas d’espéce, the Inter-American Commission is requesting that once the
Court has heard the representatives of the injured party, it order the Ecuadorian State to pay the
costs and expenses that they have duly proven, taking into consideration the specisl characteristics
of the present case.

iX. CONCLUSIONS

259. Based on the considerations in the present application, the Commission concludes
that the Ecuadorian state is responsible for violation of the following articles of the American
Convention:

197 VA Court H R, Case of Villagrdn Morales (Case of the “Street Children”), Raparations Judgment of May 26,
2007, paragraphs 107 and 108

¢
198 A Court H R, Case of Carpio VNicolie et al Casa, Judgment of November 22 2004 Series C No 117 para
143, A Court H R | Plan de Sancher Massacre Cese Judgment of November 18 2004 Series C No. 116, parg 115; /A
Court HR.. De /s Cruz Flores Case  Judgment of Nevember 18, 2004 Series C No 115, para 177
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° Article 21 of the American Convention, in relation to articles 13, 23 and 1(1}
thereof, to the detriment of the Kichwa People of Sarayaku and its members.

o Articles 4, B and 25 of the American Convention, in relation to Article 1{1) thereof,
1o the detriment of the Kichwa People of Sarayaku and its members.

° Article 22 of the American Convention, in relation to Article 1{1) thereof, to the
detriment cf the members of the Kichwa People of Sarayaicu.

° Article 5 of the American Convention, in reiation to articie 1{1), to the detriment of
Hilda Santi Gualinga, Silvio David Malaver Santi, Laureano Gualinga, Edgar Gualinga
Machoa, José Luis Gualinga Vargas, Victoria Santi Malaver, Marco Gualinga, Héctor
Santi Manya, Marco Santi Vargas, Alonso lsidro Gualinga Machoa, Heribertio
Gualinga Santi, Jorge Santi Guerra, Aura Cuji Guaiinga, Marla Angélica Santi
Gualinga, Clotilde Gualinga, Emerson Alejando Shiguango Manya, Romel F Cisneros
Dahua, Jimy Leopoldo Santi Gualinga, Franco Tulio Viteri Gualinga and Cesar Santi.

260 The Commission also finds that the State is responsible for a failure to comply with
the provisions of Article 2 of the American Convention

261 The Commission is therefore asking the Court to order the State to:

1. Adopt the measures necessary to ensure and protect the right to property of the
Kichwa Indigenous People of Sarayaku and its members with respect to their ancestral territory,
taking particular care to ensure the refationship that they have to their land.

2. Guarantee to the members of the Kichwa Indigenous People of Sarayaku their right
to practice their traditional subsistence activities by removing the explosives planted on their
territory

3 Ensure that indigenous representatives have a meaningful and effective role in the
decision-making on the proiect and other issues that affect them and their cultural survival.

4. Adopt, pursuant to its domestic procedures and with the indigenous peoples’
participation, the legisiative or other measures necessary toc give effect to the right to prior
consultation, in good faith and with the representative institutions ot those peoples, in accordance
with the standards of international human righis law .

5 . Take the measures necessary to prevent a recurrence of similar events in the future,
in keeping with the Staie's duty to prevent violations of human rights and its duty to respect and
ensure the fundamental rights recognized in the American Convention

6 Order full irdividual and communal reparations for the Kichwa People of Sarayaku
and its members, which shall include not only compensation for the pecuniary and non-pecuniary
damages and costs and expenses of litigation at the domestic and international levels, but also

certain acts of symbolic importance that serve 10 ensure that the crimes committed in the instant
case will not be repester!.

X. EVIDENTIARY SUPPORTS

A, Documentary evidence
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262  The following is a list of the documentary evidence available at this time:

APPENDIX 1 Merits Report No  138/09, of December 18, 2008, Kichwa indigenous Peopte of Sarayaku and
its members.

APPENDIX 2 Admissibility Report No. 62/04, of October 13, 2004, Petition 167-2003, Kichwa Indigenous
People of Sarayaku and its mambers.

APPENDIX 3 Record of the case with the IACHR
ANNEX 1. Legislation

e  Constitution of Ecuesdor, Chapter 5. Cecllective Rights. Section One. Indigenous, Biack and Afre-
£cuadorian Peopies.

o Agrarian Development Act. Codification 2004-02, Published in a supplement of Official Repert No.
315, April 16, 2004.

«  The Comunas Organization and Regime Act. Codification 2004-04 Published in a supplement ot
Official Record No 315 of April 2004

»  Environmental Management Act. Codification 004-019, published in Official Record 418 of September
10. 2004

» The Unoccupied Lands and Colonization Act  Codification 2004-03. Published in a Supplement of
Ofiicial Record 315, April 16, 2004.

o Law for Promoting Investment and Citizen Participation. Decree Law 2000-1. Published in Official
Record 144 of August 18, 2000.

« Regulations for Consuliations in connection with Hydrocarbon Activity, Executive Decree No. 3401

¢« Reguiations on Application of the Soclal Participation Mechanisms established in the Environmental
Management Act, Dacree No 1040

ANNEX 2 . Ecuador’s Naticnalities and Peoples Development Council {CODENPE)
hitp/fwww.codenpe.gov.ec/kichwaama.htm (Statute of the Kichwa Native People of Sarayaku)

ANNEX 3 Ecuador’'s Ministry of Education and Culture, www.mec.gov.ec

ANNEY 4. Anthropological-tegal report on the social and cuitural impact of the presence of the CGC
company in Sarayaku, prepared by Gina Chavez, Rommel Lara and Marfa Moreno, researchers with the Latin
American Schooi of Social Sciences ~ FLACSO. Ecuador office. May 2005, Quito.

ANNEX B Petition of constitutional amparo that the Organization of Indigenous Peoples of Pastaza filed
against the CGC and Daym:i Services

ANNEX B Report preparad by Pastaza Provincial Police Command No. 16, No. 2004-029-P-2-CP-16.

ANNEY, 7 Emprese Petrolera de Ecuador (PETROECUADOR), Statistical Report 1972-2008
b1ip:/inews.bbc.co.uk/hi/spanish/specials/2006/epergia/newsid 4702000/4702870.stm

AnNEX 8 Revista Panain Salud Fublica/Pan Am Journal of Public Health 15{3), 2004 Miguel San
Sebastian and Anna-Karin Hurtig. Qil exploitation in the Amazon basin of Ecuador: a public health emergency
Avallable at: hitp://publications.paho.org/spanish/TEMA San bastian.pdf

ANNEX G Military Sacurity Cooperation Agreement between the Ministty of Defense and the oil
companies operating in Ecuader, signed in Quito on July 30, 2001.

Annex 10 Property Records for Puyo. Pastaza  tand grant for the Bobonaza River communities, Puyo,
May 26. 1982,

ANNEX 11 Partnership contract between the State of Ecuador end the firm Compadia Genersl de
Combustibles. dated July 26, 1996
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ANNEX 12 Walsh Environmental Scientists and Engineers, Inc  Environmental impsct Study for the
seismic prospecting activities. Block 23. Ecuador: Final Report. Waish Project number: 2921-010, May 1897

AnNEX 13 Report of the Ministry of Energy and Mines on the activities conducted in block 23

Anwex 14«  Memorandum No. 155 from the Ministry of Energy and Mines

ARNNEX 15 Decision taken by the Sarayaku Association-OPIP at the meeting beld with the CGC on June
25, 2000

ANNEX 16 Letter dated April 13, 2002. which the Sarayaku Association addressed to the Minister of
Energy and Mines

AnnNex 17 Letter titled “COMMUNITY OF INDEPENDENTS OF SARAYAKU O.P I.P AFFILIATED", undated
ANNEX 18. List ot signatures from the Chontayacu Community, signed December 31, 2002

ANNEX 18 Decision of the General Assembly of the "CAS ~ TAYJASARUTA", January 7, 2003

AnNEX 20 Office of the Ombudsman of the Province of Pastaza Decision of April 10. 2003, Complaint
No. 368-2002.

AnNex 21 Of¢fice of the National Ombudsman. Statement in Defense dated November 27, 2002

ANNEX 22 Decision of the First Civil Court Judge of Pastaza, on the petition seeking constitutional

amparo, that the OPIP-Sarayaku filed (Block 23), November 28, 2002

ANNEX 23 Memorandum dated December 12, 2002, which the Office of the Chief Judge of the Superior
Court of the District of Pastaza sent to the First Civil Court Judge of Pastaza.

ANNEX 24 +  Final Repoit on operations Prepared by the Comparila General de Combustibles CGC.

ANNEX 25 Explanation of the seismic prospecting process in general, prepared by the Ministry of Energy

and Mines. March 7, 20006.

ANNEX 26 Certification of explosive charges distributed in block 23. zccording to information on record
a1 tha Office of the Nartional Direclor of Environmental Protection

ANNEX 27 Maps

e Seismic prospecting map.
»  Map drawn up by the petitioners showing the location of the Paz y Vida camps inside Sarayaku

territory
»  Map “of the petro-military fance” as drawn up by the petitioners; Office of the Ombudsman of the

Province of Pastaza
Annex 28 REPORTS GN PROVISIONAL MEASURES

»  Order of the Inter-American Court dated February 18. 2010
v The State's sacond report 10 the Inter-American Court of Human Rights
< QObservations on the Stale’s second repori on provisional measures, January 21, 2008

ANNEX 28 STATEMENTS

o Office of the First Notary of Pastaza Province, sworn stalement that Ena Margoth Santi gave on

Novemhber 13. 2007
= Office of the First Notary of Pastaza Province, sworn statement that Carmenza Soledad Malaver

Capucha gavi: on November 13, 2007
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e QOffice of the Cighteenth Notary, Dr Enrique Diaz Ballestero, Quito, Ecuador, sworn statement that
Segundo Lenin Reinaldo Gualinga Gualinga gave on June 17, 2003

«  Eleven statements from 36 of the people accused in these gvents

«  Office of the Eighteenth Notary, Quito, Ecuador, sworn statement that M: Reinaldo Alejandro
Gualinga Aranda gave on February 6, 2003

ANNEX 30 August 26, 2003 memorandum signed by the CGC and addressed to the Altorney General's
Office

ANHEX 31 Final topography report 20 Block 23 2002, prepered by the Companfa General de
Combustibles CGC

ANNEX 32 Republic of Zcuadoer. Political Agency of Sarayaku Parish, certification signed by Mr Edgar
Gualinga, Political Lieutenant of Sarayaku Parish, Jupe 13. 2003

AnnEX 33, Certified copy of the identification document of Segundo Lenin Reinaldo Gualinga Gualinga,
ANNEX 34 Report of the Meeting among the Canelos, Pacayacu and Sarayaku Assoclations, July 6.
2003, . v - . ; .

ANNEX 35 Report prepared by Pastaza Provincial Police Command No 18

ANNEX 36 Report of the Canelos Parish Board on the clash that occurred between the Canelos

Community and the Sarayaku Community, signed by Mr. Cleber Toquetdn, president of the Canelos Parish
Board, no date

ANNEX 37 Police report of December 4, 2003

ANNEX 38 Photographs of the injured

Annex 38. Initial inquiry arder from the Office of the Ombudsman of Pastaza Province, Puyc. December
5, 2003.

Annex 40 Breliminary inguiry. signed by the Prosecutor from the Public Prosecutor’s Office. December
9, 2003.

ARNEX 41 Reports from Pastaza Provincial Police Command No. 16:

«  One dated December 4, 2003, signed by Police Lieutenant Wilman Oliver Aceide Argoti
o Two dated December 5, 2003, signed by Police Lieutenant Patricio Campafa and Police Major Anibal
Sarmiento Bolafos

ANNEX 42 Repart of the Canelos Parish Board on the clash that occurred betwsen the Canelos
Community and the Sarayake Community, signed by Mr.  Cleber Toquetén, president of the Canelos Parish
Board, no date

ANNEX 43 List of persons alleged to have injured the members of the Kichwa Peopie of Sarayaku on
September 4, 2003

ANNEY, 44 Medical certificates issued by the Public Prosscutor's Office, Forensic Medicine and Sciences
System, December 8, 2002

ARNEX 45 initial inquiry order from the Office of the Ombudsman of Pastaza Province Puyo. December
5, 2003

ANNEX 46 . Preliminary Inquiry, signed by the Prosecutor from the Public Prosecutor’s Office. December 9
2003

ANNEX 47 First Crininat Court of Pastaza, October 7, 2003
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ANNEX 4B, . Report of the National Prosecutor, September 27, 2003,
ANNEX 48. Request dated October 1, 2003, in which the Public Prosecutor’s Office asked the judge 10
order preventive detention
AnneX 5O Memorandun dated March 13, 2003. signad by the Commandant of Pastaza's 17" Brigade
ANNEX 51 Video taken :n January 2003
ANNEX 52 Pichincha District Attorney’'s Office. received April 23, 2004.
ANNEX 53 Comgplaint that Mr. Marlon Santi and his attorney José Serrano filed with the Attorney General
of Ecuador
Annex 54 Office of the First Notary of Pastaza Province. Dr Andrés Chacha Gualoto Notarized Recoid
dated July 20, 2003
ANNEX 55. Resolution No. 0B0-CAD-2009-04-20 of May 8, 2008 from the Management Board of
PETROECUADOR.
ANNEX 56 Memorandum dated July 21. 2009 from the Ministry of Justice and Human Rights
ANNEX 57 . Memorandum from the Ministry of Mines and Petroleum, July 71, 2009
ANNEX 58 Official Record No. 304 of Aptil 24, 1998
ANNEX 53 " Constitutional Court in Ruling No  193-2000-TP of December 12. 2000
ANNEX GO Ecuador's National Human Rights Plan of June 18, 1898 Plan.
AnNEX 61 Reports oi the IACHR

» IACHR, Report on the Situation of Human Rights of 3 Segment of the Nicaraguan Population of
Miskito Origin. November 29, 1883

» JACHR, Report on the situation of human rights in Ecuador, Chapter {X. 1897,

*» IACHR, Report on the situation of human rights in Colombia, Chapter X, 1999

» IACHR. Report on Access to Justice and Social Inclusion. The Road Toward Sirengthening
Democracy in Belivia  Chapter IV, Rights of Indigenous Peoples snd Peasant Communities

s |ACHR Declarztion of Principles on Freedom of Expression (2000}

» IACHR. Annusl Raport 2008  Voiume Il. Annual Report of the Special Rapporteur on Freedom of
Expression Chapter Ill: inter-American Legal Framework of the Right to Freedom of Expression

s IACHR. Study of the Office of the Special Rapporteur for Freedom of Expression on the Right of
Access to Information {2007)

* |ACHR Annual Report 2005  Volume II: Report of the Office of the Speclel Rapporteur for
Freedom of Expression Chapter iV: Report on access to information in the hemisphere

o IACHR. Annua! Report 2003. Volume HI: Annual Report of the QOffice of the Special Rapporteur for
Freedom of Expression. Chapter IV: Report on access to information in the hemisphere

o |ACHR. Annual Report 2001  Annual Report of the Office of the Special Rapporteur for Freedom
of Expression. Volume It Chapter Hll: Report on Action with respect to Habeas Dara and the
Right of Access to information in the Hemisphere

= IACHR Report on Tersorism and Human Rights (2002)

« IACHR Draft American Declaration on the Rights of indigenous Peoples

s |ACHR. Merits Report No. 75/02, Case 11.140, Mary and Carrie Dann {United States}

» IACHR. Merits report No.40/04, Case 12.053 Mayan Indigenous Communities of Toledo District
{Belize!. October 12. 2004,

o {ACHR Report 24/03, Case 12,388, Yatama (Nicaragua)
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ANNEX B2 Documents issued by international institutions

s Declaration on the Rights of Indigenous Peoples. Approved by the United Nations General Assembily
on September 13 2007

¢ Jjoint Declaration on access to information and secrecy legisiation, December 6. 2004, see at:
hrtp:/iwww. cidh.oas org/Relatoria/showarticle.asp?arttD = 313&1ID = 2)

« Resolution of the !nter-American Juridical Committee on “Principles on the Right of Access to
Information (73th CH/RES 147 (LXXII-O/08), Rio de Janeiro. Brazil, August 7. 2008, see at:
http:/fwww cas org/cji/fCH-RES_147_{ XXII-0-08 .pdf)

«  United Nations Economic and Social Council /ndigenous /ssues  Human Rights and [ndigenous
Issues Report of the Special Rapporteur on the situation of human rights and fundamental freedoms
of indigenous pecple, Rodolfo Stavenhagen. submitted in accordance with Commission resclution
2001/65, E/CN 4/2003/90.

o United Nations Economic and Social Council, Report of the International Workshop on Methodologies
regarding Free, Prior and Informed Consent and Indigenous Peoples. E/C 18/2005/3

s International Labour Organisation. Convention Ne. 169 on [Indigenous and Tribal Peoples in
Independent Countries {1983/

e Intarnational Labour Organisation. Convention Ne 169 on Indigenous and Tribal Peoples in
independent Countries, 1989 (No 168}, A Manual (003). o o o

+ United Nations Committee for the Elimination of Racial Discrimination. Consideration of Reports
Submitted by Stzstes Parties under Article 9 of the Convention  Concluding observations of the
Committee on the Efimination of Racial Discrimination Ecuador, CERD/C/62/CO/2 (2003)

e international Labour Organisation, Guidelines on Indigenous Peoples' [ssues. United Nartiens
Deveiopment Group. February 2008

= United Nations Gensral Assembly, Resolution 61/295 United Nations Declarstion on the Righits of
Indigenous Peopfes, A/RES/61/295, December 10, 2007,

Annex 63 Rulings of the Caonstitutional Court of Colombia

o Constitutional Court cf Colombia. Judgment SU 039/97 (February 3. 1997)

a  Constitutionat Court ¢f Colombia Judgment C-169/01 (February 14, 2001}

o Constitutional Court ¢f Colombia. Judgment C-891/02 (October 22, 2002}

e Constitutional Court of Colombia. Judgment SU-383/03 {May 13, 2005)

o Constitutional Court of Colombia Judament C-030/08 (January 23, 2008)

¢ Constitutionatl Court ¢f Colombia. Judgment C-175 de 2009 {March 18, 2009}

AnNEX 64 Letter granting power of attorney
Anwex 85 Experts’ curriculum vitae.
B. Expert opinions

283. The Comimission is asking the Court to receive the opinions of the following experts:

James Anaya, United Nations Rapporteur on the situation of human rights and fundamental
freedoms of indigenous poeoples, who will address the indigenous peopies' right to prior
consultation, the international instruments on the subject, how the right and the provisions of the
international instruments figure in the domestic laws, and other matters related to the object and
purpose of this application The Commission believes that this case presents the Inter-American
System with an opportunity to elaborate on the question of indigenous peoples’ right to prior and
informed consuiiation

Rodrigo Villagra Carron, anthropologist and attorney, who will describe how the Indigencus People
of Sarayeku has been atfected by the State’s failure to protect it from third-party encroachment
onto its territory and from the explosives planted on its land, its consequences, the right of
consultation under Ecuadotian faw. and other matters :elated to the object and purpose of this
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application The Commission believes that this case is an opportunity to elaborate upon the rights
ot indigenous peoples to use, enjoy and dispose of their ancestral territories.

Xl INFORMATION ON THE REPRESENTATIVES

264. In compliance with Article 34 of the Court's Rules of Precedure, the Inter-American
Commission submits the foliowing information:

265. The Kichwa Indigenous People of Sarayaku, through its president and legal
representative, Holger Cisneros, granied Mario Melo Cevalios and CEJIL. the power of attorney to
represent it before the organs of the Inter-American System.
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