SEPARATE OPINION OF JUDGE A. A. CANÇADO TRINDADE
1.
In voting in favor of the adoption of the this Judgment of the Inter-American Court of Human Rights in the case of Gutierrez Soler versus Colombia, with which I basically agree, I feel obliged to include in this Separate Opinion, albeit briefly, my personal reflections on four fundamental issues raised in the instant case, which, in my view, should not go unnoticed. I am referring, in particular, to the following issues: a) time, the life project and the vulnerability of human existence; b) time, the vulnerability of human existence and the after-life; c) the duty of remembrance and the need to remember; and d) the ripening of time, awareness and the quest for forgiveness. 

I. 
Time, Life project and the Vulnerability of Human Existence

2.
Following the precedent developments regarding the concept of the right to a life “project” in the cases of Loayza Tamayo versus Peru (reparations, 1998), “Street Children” versus Guatemala (merits, 1999, and reparations, 2001) and Cantoral Benavides versus Peru (reparations, 2001),
 the Court had the opportunity to further develop its construction on this concept. However, the lack of consensus among its members as to which direction to take hindered further progress in this regard. Still, I believe that the Court, even without unanimity, should have taken a step forward in its precedents construction, especially in light of the positive step taken by the respondent Government to accept its international liability in the cas d'espèce and to apologize to the victim and to the victim’s next of kin. The Court having elected not to develop its own precedent construction, I feel obliged to put on record my personal reflections on this matter in this Separate Opinion in order to support my position.
3.
We all live in time, which eventually consumes us all. Precisely because of this self-perception we have of ourselves as existing in time, each one of us seeks to envisage a life project. The term “project” implies in itself a temporal dimension. The concept of life project has therefore an essentially existential value, grounded in the idea of complete personal achievement. In other words, within the framework of a transient life, people have the right to make the options they feel are best, of their own free will, in order to achieve their ideals. Therefore, endeavors to achieve a life project appear to have great existential value, and the potential to give meaning to each person’s life.

4.
When this quest is suddenly torn apart by external factors caused by man (such as violence, injustice, discrimination), which unfairly and arbitrarily alter and destroy an individual’s life project, it is especially serious, —and the Law cannot remain indifferent to this. Life —at least the one we know— is the only one we have and has a time limit, and the destruction of the life project almost always implies a truly irreparable damage or sometimes reparable only with great difficulty.

5.
Within the scope of the ample, general obligation of the States Parties to the American Convention on Human Rights embodied in Article 1(1) to respect and to ensure respect of the rights enshrined in the Convention, public authorities must ensure to all persons subject to the jurisdiction of said States the full exercise of protected rights, which is essential to the achievement of each individual’s life project. If this right is violated, were reparation possible, it, would come close to redress par excellence, i.e. restitutio in integrum. In most cases, however, this is unattainable (as is the case of torture victims, who suffer from lifelong sequels). 

6.
In the instant case of Gutiérrez Soler versus Colombia, the victim himself expressed to the Court, as set forth in the this Judgment, that the torture inflicted upon him deeply affected his worth as a human being, his self-esteem, his ability to relate to others in terms of affection, his personal development, and his family ties (para. 88). The Court so found and, as it has in past cases, avoided quantifying the damage in monetary terms (already included in the determination of pecuniary and non-pecuniary damages), thus preserving its method of redress related to the satisfaction owed to the victim. 
7.
The Court, in ordering the respondent Government in the instant case, inter alia, the publication of the relevant parts of this Judgment, deemed that it was intended as aimed at “redressing the substantial damage to Mr. Wilson Gutiérrez Soler’s honor and life project and those of his next of kin,” as well as to prevent repetition of events (torture and mistreatment) such as those of the instant case (para. 105). Along these lines, with which I basically agree, and in order to preserve the specificity of damage to a life project (which coexists with the moral damage), the Court could and should have, however, taken a further step in the precedent development of the concept of the right to a life project. 

II. Time, the Vulnerability of Human Existence and the 
Life Project for the future 
8.
As time consumes us all and continues to flow, building a life project might seem insufficient to many who, aware of their own existential vulnerability, also seek to build what I like to call the after-life. I addressed this issue in my Separate Opinion in the recent Case of the Moiwana Community versus Suriname (Judgment of June 15, 2005), in which this matter was, in my opinion, of central importance. In the instant case of Gutierrez Soler versus Colombia, I will only refer to the relevant parts of my reasoning.
9.
As I explained in the aforementioned Separate Opinion, I see no reason, in view of time going by, why one should exercise restraint in searching for meaning for one's life, for the life we know, for the world of those that are still alive; in fact, in my opinion, both the life project and the after-life hold fundamental values (para. 69). Damage to the latter constitutes —as I went as far as to propose in my aforementioned Separate Opinion in the case of the Moiwana Community- spiritual damage, which has a direct bearing on what is most intimate to the human being, namely, their inner life, their beliefs in human destiny, their relations with their dead (para. 71). This category of damage embodies the principle of humanity in a temporal dimension (para. 72).

10.
Unlike moral damage, damage to the life project and after-life is not quantifiable —i.e. it is not susceptible of "quantifications"— as redress can only be secured by means of obligations to do something which involve some form of satisfaction (e.g. honoring the dead in the persons of the living) (para. 77). The “quantification” of moral damage is, in turn, undertaken to the benefit essentially of those still living (direct or indirect victims) (para. 74).

III. 
The Duty of Remembrance and the Need for it
11.
The passing of time imposes, in addition, the duty of remembrance and emphasizes the need for it. Each person has a “spiritual patrimony” to preserve, hence the need to cultivate memory to preserve identity, both at personal and collective levels.
 Oblivion enhances the vulnerability of the human condition,
 and cannot be imposed (not even by “legal” contrivances, such as amnesty or the statute of limitations): there is an ethical obligation of remembrance.
 In the above-mentioned Separate Opinion in the case of the Moiwana Community versus Suriname (2005), I went as far as to point out that:

"It is incumbent upon all of us, the still living, to resist and combat oblivion, so commonplace in our post-modern, ephemeral times. The dead need our faithfulness; they are entirely dependent upon it. The duties of the living towards them (...) encompass perennial remembrance. They need our remembrance today and tomorrow, just as much as we needed their advice and care yesterday. Time, thus, instead of keeping us apart, on the contrary, brings all of us —the living and the dead— together. This, in my view, ascribes an entirely new dimension to the links of solidarity between the living and their dead. Remembrance is a manifestation of gratitude, and gratitude is perhaps the noblest manifestation of rendering true justice" (para. 93).

12.
Awareness of the duty of remembrance seems to be developing in our times on a universal scale. Recently, for the first time in history, the General Assembly of the United Nations held a special session (the 28th) on January 24, 2005, specifically for the purpose of commemorating the sixtieth anniversary of the liberation of the Nazi concentration and death camps. During the special session, Delegations from several countries emphasized the importance of the duty of remembrance (invoked by Bulgaria, Belarus, and Benin),
 even to combat historical revisionism (as stressed by Russia and Italy),
 and the general indifference that has unfortunately surrounded successive atrocities in contemporary history (as noted by Canada, Tanzania, Rwanda, Kenya, and New Zealand).
 In addition, some delegations expressed their repudiation of State crime (such as the Armenian Delegation).

13.
The 28th special session of the General Assembly of the United Nations was effectively garnished with significance and symbolism, at a time when direct witnesses (the survivors) of these atrocities are growing old and will not be around much longer. Hence the justified importance ascribed to the cultivation of memory in the face of the threat posed by historical revisionism, in complete disregard of the immeasurable human suffering of those victimized.

14.
As the past cannot be changed, the observance of the duty of remembrance is, in my opinion, not only a way to settle a debt (individual and social) with the fatal victims, but also a guarantee of non-repetition of these gross violations of human rights. The duty of remembrance is in fact an imperative of justice and dignity. It is a duty that one owes oneself and that is also incumbent upon the whole social body.

15.
I will allow myself to cite a fictional character, Elhanan, (L'oublié, by Elie Wiesel), who grieves at the gradual loss of his memory to an incurable disease, the legacy of which he so desperately wanted to pass onto his son Malkiel “Parce que je cultive le souvenir, il a décidé de m'en priver,”
 he regrets, and tells his son that “l'histoire elle-même se montre souvent injuste envers ses victimes. Certaines ont plus de chance que d'autres. (...) Partout se développe une vaste littérature de la mémoire.’’
 And the author relates later in the book:

"Toute victoire est provisoire, et celle sur le temps plus que les autres. Cependant, Elhanan ne peut s'en passer. Pour lui, chaque instant de lucidité est un triomphe que, de tout son être, il s'efforce de prolonger (...). Aussi a-t-il souvent le sentiment que le souvenir qu'il évoque pourrait être le dernier, que chacune de ses paroles pourrait signifier rupture plutôt qu'achèvement. (...) Ainsi Elhanan assistait, impuissant, à sa propre destruction. L'oubli, pour lui, c'était la mort non seulement de la connaissance, mais aussi de l'imagination, donc de l'espérance. Mentalement écartelé, s'efforçant en vain de contrôler ses actes, de transformer la durée en conscience, il se soumettait sans cesse à des examens (...). L'oubli: mal pire que la démence (...)."
 

16.
The truth is that we need remembrance, which we pass on to one another; children need the memories of their aged loving parents, and these need their children’s remembrance. We are all bound together— rather than separated— in time. Remembrance is a duty of the living toward their dead; the dead need the remembrance from their surviving loved ones so that they do not cease to exist once and for all.
 

17.
In my Separate Opinion in the case of Bámaca Velásquez versus Guatemala (Merits, 2000), I mentioned that:

“In my view, the time— or rather, the passing of the time— does not represent an element of separation, but rather of approximation and union, between the living and the dead, in the common journey of all towards the unknown. The knowledge and the preservation of the spiritual legacy of our predecessors constitute a means whereby the dead can communicate with the living. Just as the living experience of a human community develops with the continuous flux of thought and action of the individuals who compose it, there is likewise a spiritual dimension which is transmitted from an individual to another, from a generation to another, which precedes each human being and survives him, in the time. There is effectively a spiritual legacy from the dead to the living, apprehended by the human conscience. (…) What survives us is only the creation of our spirit, to the effect of elevating the human condition. This is how I conceive the legacy of the dead, from a perspective of human rights.” (paras. 15-16) 
18.
In my Separate Opinion in the same case of Bámaca Velásquez versus Guatemala (reparations, 2002), I added that:

“in my view, what we conceive as the human kind comprises not only the living beings (holders of the human rights), but also the dead (with their spiritual legacy). The respect for the dead is in effect due in the persons of the living. Human solidarity has a wider dimension than the purely social solidarity, in so far as it manifests itself also in the links of solidarity between the dead and the living.” (para. 25)

IV.
The Ripening of Time, Awareness, and the Quest for forgiveness
19.
To the recognition of the duty of remembrance and the need for it, it looks like awareness of the importance of the quest for forgiveness for the perpetration of gross human rights violations is likewise being added these days. In a recent work, P. Ricoeur correctly points out that “c'est dans notre capacité à maîtriser le cours du temps que paraît pouvoir être puisé le courage de demander pardon;”
 and evokes K. Jaspers’s reflections, for whom “l'instance compétente, c'est la conscience individuelle.”
 Indeed, if we look carefully at the world around us, we will find in it expressions of the universal human conscience which unequivocally acknowledge the significance of the quest for forgiveness. I will here go as far as to refer to examples of such expressions in different continents.

1. 
The American Continent (Colombia and Chile)
20.
As pointed out by the Inter-American Court in the instant Judgment rendered in the case of Gutierrez Soler, in a memorable moment during the public hearing held on March 10, 2005, the members of the delegation of the respondent Government, when reiterating their acknowledgment of international liability in the cas d'espèce,
 stood and approached Messrs. Wilson and Ricardo Gutiérrez-Soler to apologize on behalf of the State of Colombia for the act whereby Wilson Gutierrez-Soler and his next of kin were victimized in the instant case, as a way to contribute, as expressed by the Government agents, to the “dignification of the victim and of his next of kin.”

21.
Another significant example may be found in the presentation of the results of the work carried out by the Comisión de la Verdad y Reconciliación de Chile (Chilean Truth and Reconciliation Commission). In March 1991, when releasing to the public the final Report of the Commission (in which the need to restore the good name of the victims was put forward), the President of Chile then incumbent (Mr. Patricio Aylwin) noted in his speech that it was time “for forgiveness and reconciliation,” for looking “toward the future that brings us together, rather than to the past that brings us apart,” and added that:

 "One must begin by specifying who are the offended parties called upon to forgive and who are the offenders to be forgiven. I cannot forgive on behalf of others. Forgiveness may not be imposed by decree. Forgiveness requires repentance from one of the parties and generosity from the other. When those who caused so much suffering were officials of the State and the relevant government authorities could not or did not know how to prevent or punish them, nor was there the necessary social reaction to avert it, both the State and society as a whole are responsible, whether by act or by omission. It is the Chilean society who is in debt to the victims of human rights violations. (...) Therefore, in my capacity as President of the Republic, I dare to speak for the entire nation and, in its name, apologize to the next of kin of the victims. I also solemnly request the armed forces and the to the law enforcement forces and to all those who have participated in the excesses committed to make gestures of acknowledgment of the pain caused and make efforts to lessen it.”
 


2. 
The Asian Continent (Japan)
22. Recently, at the Asian-African Summit held in April 2005 in Jakarta, Indonesia, the Prime Minister of Japan (Mr. J. Koizumi) apologized to those victimized (particularly to those from Asian nations) for the excesses perpetrated by the military of his country during World War II. In his speech of April 22, 2005 at the aforementioned Summit, he expressed, on behalf of the Japanese Government, his feelings of “deep remorse” and “heartfelt apology always engraved in mind.”
 This was not the first gesture of its kind insofar as similar statements of apology have been made by the Government of that country in the past.
 

23.
As of December 1991, Japan embarked on a fact-finding operation on the issue known as “wartime comfort women,” the results of which were announced in July 1992 and August 1993. When announcing them, Japanese authorities expressed their “sincere apologies and remorse” for the “grave affront to the honor and dignity” of the women victimized during the war. Acknowledging its “moral responsibility,” Japan has undertaken several initiatives (since July 1995), such as the development of projects and funds to provide assistance to the victims (and their next of kin) in the Philippines, The Republic of Korea, Taiwan, Indonesia and the Netherlands in order to “ensure that such an issue may never be repeated.”
 


3. 
The European Continent (Vatican)
24.
In the year 2000, Pope John Paul II, in a historical document (entitled Memoria e Riconciliazione - La Chiesa e le Colpe del Passato), apologized for past faults of the Roman Catholic Church. He explained that: 

“Purificare la memoria significa eliminare dalla coscienza personale e collettiva tutte le forme di risentimento o di violenza che l'eredità del passato vi avesse lasciato (...).”

This process of purification of memory is governed, in its formulation, by three principles, to wit: the “principle of conscience” (as “moral judgment and moral imperative”), the “principle of historicity”, and the “principle of paradigm change.”
 Among the historical examples cited, we can find the Crusades (the “tragedia dell'uso delle armi per proteggere la fede”), the treatment of native peoples, and the Inquisition, in addition to individual cases, such as that of Giordano Bruno and Galileo.
 

4. 
The African Continent (South Africa and Rwanda)
25.
On the occasion of receiving the Report from the South African Truth and Reconciliation Commission, the President of that country (Mr. Nelson Mandela), in his speech delivered in Pretoria on October 29, 1998, warned that:

"It will be difficult for the victims of gross violations of human rights to accept the philosophical account of the trade-off between punitive justice and a peaceful transition. It may be difficult for many to accept the finding the Apartheid State was the primary perpetrator of gross human rights violations. Yet if we are true to our founding pact, we cannot equivocate about a system which exacted such inhumanity. There can be no dissonance with regard to the clarion call: never again!"



26.
Shortly after, in his assessment of the work of the South African Truth and Reconciliation Commission, published in January, 1999, Mr. Desmond Tutu focused on the issue of repentance and the quest for forgiveness. He considered that:

"Forgiveness and reconciliation are not the normal terms of political discourse. They are playing on home ground in the religious area. And so it was to be expected that we would bring our religious insights and perspectives to bear on the delicate business of healing a traumatized and deeply wounded people.

(...) Forgiveness in an important way is making it possible for the wrongdoer to make a new beginning and not to be imprisoned in a paralyzing past. It opens a door to the possibility of a fresh start, which would not be feasible without that forgiveness. But the only way forgiveness can be appropriated is by the perpetrator confessing because he is penitent. Something similar is true for communities and people."
  

27.
Thereupon, Mr. Desmond Tutu referred to the tragedy of Rwanda:

"I visited Rwanda soon after the genocide there. I said that if retributive justice was to be the last word in dealing with that awful happening, then Rwanda had had it, for her history has been one of reprisal followed by counter-reprisal, as first Tutsi and then Hutu took the opportunity for revenge, as each in turn toppled the previous top dogs. Their hope lay in something which went beyond retributive justice, and that something was forgiveness. (...) And so we see that without forgiveness there can be no future."

28.
In its judgment rendered in Arusha, on October 2, 1998, in the case of Prosecutor versus Akayesu,
 the ad hoc International Criminal Tribunal for Rwanda (Trial Chamber) stated that the accused (Mr. J.-P Akayesu), sentenced to prison by the Tribunal (para. 3), despite having accepted responsibility for the acts only by omission (for failure to comply with the duty to protect the people of Taba) insisted, however, on:

"publicly expressing sympathy for all the victims of the tragic events which took place in Rwanda, be they Tutsi, Hutu, or Twa. He asked for the forgiveness of the people of Rwanda in general and specifically of the people of the Taba commune (...)" (para. 2) 


5.
Conclusion

29.
The universal legal conscience —that I consider— as stressed in many of my opinions in this Court and in my briefs— the ultimate material source of all Law, seems to be awakening, across the world, toward the acknowledgment of the importance of the quest for forgiveness. The events occurred in the proceedings before this Court, in the instant case of Gutierrez Soler versus Colombia, are good examples of this encouraging line of evolution. 

30.
The same holds true for the successive cases of acknowledgment of international liability made by the relevant respondent governments throughout the history of this Court. Such cases total 15, including the instant case,
 (some with more than one judgment), which accounts for 28% of the cases disposed of by this Court to date. This percentage is without parallel in the practice of today’s international courts. I feel truly privileged to have had the opportunity to participate in the adjudication of all these cases, —since the first one, the Judgment dated December 4, 1991, rendered in the case of Aloeboetoe versus Suriname,— and to closely follow this promising awareness-raising process on the part of the States regarding their duty to protect all individuals within their respective jurisdictions.
31. I would like to end this Separate Opinion by making a reference to a masterly book (of the kind that is no longer written in this new age of information technology), entitled Le problème du mal - l'histoire (1948), in which its brilliant author, R.P. Sertillanges, rightly pointed out that positivist philosophy, denying immortality and insensitive to values, simply lost awareness of the problem of evil.
 The awakening of the universal legal conscience seeks, in my view, to bury the indifference of positivist myopia, —always conniving with power, and subservient to it, even when exercised in gross violation of the basic rights inherent to the human person.
Antônio Augusto Cançado Trindade

Judge

 Emilia Segares Rodríguez   
 Deputy Secretary
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