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CONCURRING OPINION OF JUDGE A. A. CANÇADO TRINDADE
1.
I vote in favor of this Judgment, which has just been adopted by the Inter-American Court of Human Rights in the case of Palamara-Iribarne v. Chile, with which I mostly agree. I would like to add some brief remarks and opinions in this Concurring Opinion, as grounds for my personal position on the matter addressed by the Court in this Judgment, particularly regarding a central aspect in which I have centered my attention for years while in the Court seat.     

2.
The Court has correctly determined the alignment of the domestic law of the respondent Government with the rules and regulations of the American Convention on Human Rights as a means of reparation (specifically, as satisfaction and guarantee of non-repetition). In a sharp paragraph of this Judgment, the Court stated that 

"As to the need to bring its domestic laws in line with the international standards on military criminal jurisdiction, it is the Court's view that, should the State consider that having military criminal courts is in fact necessary, [their jurisdiction should be restricted] to cases concerning crimes of a strictly military nature committed by military personnel in active service only. Therefore, through its own domestic laws, the State is required to set limits to the subject-matter and personal jurisdiction of military courts, so that under no circumstance may a civilian be subjected to the jurisdiction of military criminal courts (...)" (para. 256).

3.
I have been stating for years within this Court, my understanding in the sense of the broad scope of the general duties of protection set forth in Articles  1(1) and 2 of the American Convention.
 In my opinion, the American Convention is not infringed just because one of the rights it protects has been violated; it is also violated whenever one of the general duties therein set forth is not complied with (Articles 1(1) and 2)). Thus, the general duty of Article 1(1) of the Convention – to respect and make others respect, without any discrimination, the rights the Convention protects – is much more than a mere “accessory” to the provisions regarding conventionally consecrated rights, taken one by one, individually; it is a general duty imposed to the States Parties and which encompasses the aggregate of rights protected by the Convention. 

4. 
Its continued violation may entail additional violations, added to the original ones. Article 1(1) consequently has a broad scope. It refers to a permanent duty of the States, the non-fulfillment of which may cause new victims, generating per se additional violations, without it being necessary to relate them to the rights originally injured.   

5.
Fortunately, the Court has taken my interpretation of the broad scope of Articles  1(1) and 2 of the Convention from the case of Suárez-Rosero v. Ecuador (Judgment of November 12, 1997), with immediate positive results, and in other subsequent Judgments (those of the cases of Castillo-Petruzzi et al v. Perú, of May 30, 1999; Baena-Ricardo et al v. Panamá, of February 2, 2001; of Hilaire, Constantine and Benjamin et al. v. Trinidad and Tobago, of June 21, 2002; case of the “Five Pensioners” v. Peru, of February 28, 2003; as I have just remembered in my recent Concurring Opinions, in the cases of the Girls Yean and Bosico v. Dominican Republic (paras. 15-21, Judgment of September 8, 2005), and the case of Mapiripán Massacre v. Colombia (paras. 3-5, Judgment of September 15, 2005).

6.
In this sense, the general duties of Articles 1(1) and 2 of the American Convention, -according to the jurisprudence constante, which admits no regressions, - have a broad and autonomous sense, and the determination of their non-fulfillment is not conditioned by instances of specific separate violations of one right or another consecrated in the American Convention. Thus, the violation of the general duties of Articles 1(1) and 2 of the American Convention, rather than being subsumed in separate violations of specific rights under the Convention, is added to those violations.  

7.
For years I have fought within this Court in the conceptual construction of the erga omnes obligations of protection under the American Convention.
 In my Concurring Opinions of Judgments on the merits of January 24, 1998, para. 28, and on the reparations of January 22, 1999, para. 40, in the case of Blake v. Guatemala, I had already made a warning with regard to the urging need to promote the doctrinal and jurisprudential development of the legal system of the erga omnes protection obligations of the human being rights; also, in my Concurring Opinion in the case of Las Palmeras (Judgment on the preliminary objections of February 4, 2000) regarding Colombia, I stated that the correct understanding of the general obligation of guarantee of the rights consecrated in the American Convention set forth in its Article 1(1) can contribute to the execution of the purpose of the development of the erga omnes protection obligations (paras. 2 and 6-7).

8.
With regard to that aspect, the Inter-American Court has also enhanced, in its recent Judgment in the case of the Mapiripán Massacre (of September 15, 2005), the broad scope of the general duty of guarantee under Article 1(1) of the American Convention. True to its most lucid jurisprudence, and to an integrating (and not separating) jurisprudence of the American Convention rules and regulations, the Inter-American Court, in its judgment on this case of Palamara-Iribarne v. Chile, has related inter se the violations set forth by the American Convention, the right to freedom of thought and expression (Article 13), the right to private property (Article  21(1) and (2)), the rights to fair trial (Article 8) and to judicial protection (Article 25), the right to personal freedom (Article 7), also in their relation – each one of them
 - with Articles 1(1) and 2 of the Convention (operative paragraphs 1-5). 

9.
However, apart from this, the Court has added to those violations, in operative paragraphs 6 and 7 of this Judgment, the violation per se of the general duties respectively consecrated in Article 1(1) (duty to respect and guarantee the respect of all the rights protected) and in Article 2 (duty to align the domestic legal system with the rules and regulations of the Convention). This is quite significant, as it recognizes the autonomous violation of Articles 1(1) and (2) of the Convention, regardless of the violations of substantive rights in relation with said general duties, under the circumstances of the  cas d'espèce.

10.
In effect, we do not have to disregard, in this case of Palamara-Iribarne, that Chile, due to the existence itself – at the time the facts took place- of Law No. 12,297 on the “State Security” of the Code of Military Justice, of the provisions regarding the crime of contempt of the Criminal Code and the Code of Military Justice- was already infringing the general duty of alignment of its domestic legal system with the American Convention (Article 2), taking into account that these rules were patently incompatible with said treaty, and it did not take positive protection measures (Article 1).

11. 
As I expressed in my Dissenting Opinion in the case of El Amparo (Judgment Interpretation, 1997)
, with regard to Venezuela,

"A State may (...) have its international responsibility compromised, in my opinion, by the mere approval and enactment of a law not in agreement with its international conventional obligations of protection, or for the lack of alignment of the necessary legislation to allow the fulfillment of said obligations. The time to give precision to the scope of legislative obligations of the States Parties in human rights treaties has come. The tempus commisi delicti is, in my opinion, that of the approval and enactment of a law which, per se, by its mere existence and applicability, affects the protected human rights (...), without it being necessary to wait for the subsequent application of this law, generating additional damage.  

The State under issue must immediately remedy such a situation; failure to do so may configure a “continued situation” of human rights violation (...). It is perfectly possible to conceive a “legislative situation” contrary to the international obligations of a certain State (for instance, keeping a legislation contrary to the conventional obligations of protection of human rights, or not adopting the required legislation to give effect to such obligations within the domestic legal system). In this case, the tempus commisi delicti would be extended so as to cover the whole period during which the national laws remained in conflict with the conventional obligations of protection, thus entailing the additional obligation to repair the subsequent damage caused by that “continued situation” during the whole period under analysis” (paras. 22-23). 

12.
Also, in my Dissenting Opinion (para. 21) in the case of Caballero Delgado and Santana v. Colombia (Reparations, 1997),
 in which I stressed the impossible dissociation between the two general obligations consecrated in the American Convention, to wit, the obligation to respect and guarantee the protected rights  (Article 1(1)) and the obligation to align the domestic legal system with international protection rules and regulations (Article 2) (paras. 6 and 9). Then, in Case of “The Last Temptation of Christ” (Olmedo-Bustos et al. v. Chile, Judgment of February 5, 2001),
 following the same line of reasoning, I stated that  

"the international responsibility of a State Party in a human rights treaty arises the moment an illegal international fact –act or omission-  attributable to that State and in violation of the treaty under issue takes place (tempus commisi delicti); (...) the effectiveness of a domestic law provision, which per se entails a legal situation which affects the rights protected by a human rights treaty, constitutes, within the context of a specific case, a continued violation of said treaty; (...) the amendments in the domestic legal system of a State Party necessary to its harmonization with the rules and regulations of a human rights treaty may constitute, in the context of a specific case, a way of non-pecuniary reparation under said treaty” (...) (para. 40).  


13. 
In the cas d'espèce, the legislation applied to Mr. Palamara-Iribarne, although amended to a certain extent, as recognized in this Judgment (paras. 91-93, 130 and 263), retains rules or provisions which are contrary to the general obligations set forth in Articles 1(1) and 2 of the American Convention, reason for which additional violations are generated per se, regardless of those related to the rights declared violated herein.  

14.
The combination of the above mentioned rules, still in force, entails as main and most serious consequence, that in Chile civilians may be subjected, in certain circumstances, to the military criminal jurisdiction, placing them, when that occurs, in a particular condition of vulnerability and non-protection, thus violating the general duty to respect and make others respect, without any discrimination, the rights protected in the American Convention (Article 1(1)). 

15.
It is evident that the amendment of the Criminal Code by the Chilean State regarding contempt and the criminal procedural amendment it carried out are particularly important in order to fulfill the above mentioned general duties under the Convention. However, as pointed out in this Judgment, those provisions are not enough to achieve the protection of the rights consecrated in the American Convention because, on the one hand, the State still enforces domestic legislation provisions which contemplate the crime of contempt or criminal concepts which could lead to broad interpretations that would allow that the above considered conducts -such as contempt - to be penalized (paras. 91-93 and 254), and, on the other hand, it has excluded the military jurisdiction from the above mentioned criminal procedural amendment (paras. 122 and 256-257).

16.
Consequently, as long as the State does not completely align the domestic law provisions with the international standards of the American Convention and stops fulfilling the general duty to respect and guarantee the respect for the conventionally protected rights, it shall be committing additional violations of Articles 1(1) and 2 of the Convention. Thus, in this case of Palamara-Iribarne, the Chilean State has violated and continues to violate the general obligations set forth in Articles 1(1) and 2 of the American Convention, - as they were in force at the time the facts of this case took place and at present domestic law provisions which are not in agreement with the international standards of protection of human rights set forth in those Articles of the American Convention are still in force. 

17.
However, considering its valuable and respectable legal tradition, I cherish hope that Chile, the land of Alejandro Álvarez, shall manage to correct this situation soon, thus faithfully fulfilling this Judgment of the Inter-American Court -as it exemplarily has with the previous Judgment of this Court in the case of "The Last Temptation of Christ" (2001).  

Antônio Augusto Cançado Trindade

Judge

Pablo Saavedra-Alessandri


            Secretary
� In my interpretation of Article 1(1) – as well as of Article 2 – of the Convention, which maximizes human rights protection under the Convention, I have been insisting, within the seat of this Court, from my Dissenting Opinion in the case of Caballero-Delgado and Santana v. Colombia (reparations, Judgment of January 29, 1997).


� 	It is not my purpose here to repeat thoroughly the concepts I have already developed regarding the matter in the past, particularly in my Concurrent Opinions in the Decisions of Protection Provisional Measures adopted by the Court in the Matter of the Peace Community of San José de Apartadó regarding Colombia (of June 18, 2002 and March 15, 2005), Matter of the Communities of Jiguamiandó and Curbaradó (of March 06, 2003 and March 15, 2005), Matter of Pueblo Indígena de Kankuamo (of July 5, 2004), of Pueblo Indígena de Sarayaku (of July 06, 2004 and June 17, 2005), and Urso Branco Prison (of July 07, 2004), and Matter of the  Mendoza Prisons (of June 18, 2005), - as well as in my Concurring Opinion of the Case of the “Mapiripán Massacre”  (Judgment of September 15, 2005).


� 	With the only exception of violation of the right to private property, related only to Article 1(1) (and not to Article 2) of the Convention.


� 	IACHR, Decision of April 16, 1997, C Series, No. 46.


� 	IACHR, Judgment of January 29, 1997, C Series, No. 31.


� 	IACHR, Judgment of February 05, 2001, C Series, No. 73.





