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SEPARATE OPINION OF JUDGE A.A. CANÇADO TRINDADE

1. 
In voting in favour of the adoption, by the Inter-American Court of Human Rights, of the present Judgment on reparations in the case of Cantoral Benavides versus Peru, I feel obliged to leave on the records my brief reflections on the resolutory points ns. 4 and 6 of this Sentence. The first point raises the question of the scope of the duty to provide reparation under Article 63.1 of the Convention, while the second point pertains to the forms of the duty of reparation. To the two points I shall briefly refer, in the context of the circumstances of the cas d'espèce, as the foundation of my position on the matter.


I. 
The Scope of the Duty of Reparation.

2.
As to the first of the two points (resolutory point n. 4), the Court has decided, in my view correctly, that the State ought to "leave without any effect", the sentence of the Supreme Court of Justice of Peru of condemnation of Mr. Luis Alberto Cantoral Benavides, resorting to that end to the means of domestic law (resolutory point n. 4). As the international responsibility of a State Party can be generated by any act or omission on the part of any of its Powers - Executive, Legislative of Judicial, - the Court can and ought to decide, as it has done in the present Judgment, that the State Party at issue ought to, in conformity with its domestic law, leave without any effect a sentence of a national tribunal incompatible with the norms of protection of the American Convention on Human Rights.  

3.
If the occurrence of the international wrongful fact - act or omission - is due to a norm of domestic law, the tempus commisi delicti is that of the moment of the promulgation of this norm, which per se engages the responsibility of the State Party for being incompatible with the norms of protection of the American Convention on Human Rights. The existence of a norm - in force - of domestic law incompatible with the Convention constitutes, in the context of a concrete case, a continuing violation of the Convention
. Once established the responsibility of the State, this latter has the duty to reestablish the situation which secures to the victim the enjoyment of his violated rights (restitutio in integrum), putting an end to the situation in breach of those rights, as well as, when appropriate, to provide reparation for the consequences of such violation.      

4.
Thus, non-pecuniary reparation (conducive to obtaining the restitutio) can consist, in the context of a concrete case, in the modifications in the domestic legal order of a State Party
, as well as in the means to leave without effect the sentence of a national tribunal, - aiming at harmonizing both the provisions of domestic law and the national case-law with the norms of protection of the American Convention on Human Rights. In the present case, the Peruvian State took the initiative, to this effect, of modifying parts of the Decrees-Laws ns. 25.475 (on the crime of terrorism) and 25.659 (on the crime of traición a la patria).

5.
Some of such reforms took place subsequently to the Judgment on the merits and all of them (so far) prior to the Judgment on reparations in the Cantoral Benavides case, what constitutes a positive step taken by the respondent State in order to secure the effectiveness of the relevant norms of the American Convention in the ambit of the Peruvian domestic law. Nevertheless, as rightly pointed out by the Court in the present Judgment on reparations (paragraph 76), it is not up to it to examine the extent of such reforms, as those Decrees-Laws (although partly reformed) do not have a bearing on the juridical situation of the victim, Mr. Luis Alberto Cantoral Benavides.

6.
There is an indissociability between the general duties of Articles 1.1 and 2 of the American Convention and the duty of reparation set forth in Article 63.1 of this latter. Such indissociability finds expression in the obligation of the State to take positive measures of effective protection (effet utile) of the human rights of all persons subject to their jurisdiction. Once established the international responsibility of the State, the source (fons et origo) of which may rest on an internationally unlawful fact - act or omission - (the adoption of a law, or a judicial sentence, or an administrative act, or an omission of any of the State's Powers), the State at issue being under the duty to put an end to the generated situation of violation, as well as, when appropriate, to provide reparation for the consequences of the wrongful situation created
. 


7.
It is thus clear that, not all that is legal in domestic law is so in the International Law of Human Rights, and the State conduct ought to conform itself with the conventional obligations of protection which bind the State Party to the human rights treaty at issue. In any way, the Inter-American Court can, and ought to, decide that a State Party to the American Convention is to leave without effects - according to the measures of its domestic law - a sentence of a national tribunal (irrespective of the hierarchy) incompatible with the Convention, - as it has done in the present Judgment (resolutory point n. 4).  


II. 
The Forms of the Duty of Reparation.
8.
As to the second point (resolutory point n. 6), the Court has decided, in my view correctly, that the State ought to grant the victim, Mr. Luis Alberto Cantoral Benavides, the means to undertake and conclude his studies of university or superior level in a center of recognized academic quality. The determination on the part of the Court, in the present Judgment, of the damage to the project of life of the victim as well as of the need to provide reparation for it, constitutes, in my understanding, a form of satisfaction. As this Court has pointed out in its Judgment on reparations (of 27.11.1998) in the case of Loayza Tamayo versus Peru, the complaint of damage to the project of life "is definitely not the same as the immediate and direct harm to a victim's assets", but it rather seeks to fulfill "the full self-actualization of the person concerned" (paragraph 147). And the Court added that the project of life

"is akin to the concept of personal fulfillment, which in turn is based on the options that an individual may have for leading his life and achieving the goal that he sets for himself. Strictly speaking, those options are the manifestation and guarantee of freedom. An individual can hardly be described as truly free if he does not have options to pursue in life and to carry that life to its natural conclusion. Those options, in themselves, have an important existential value. Hence, their elimination or curtailment objectively abridges freedom and constitutes the loss of a valuable asset, a loss that this Court cannot disregard" (paragraph 148).

9.
In the public hearing before this Court on 06 September 2001, the victim, Mr. Luis Alberto Cantoral Benavides, affirmed that "what I do want is to accomplish myself as a person, to feel myself redressed"
. At the moment of his detention he had 21 years, was student of biology at the Universidad Nacional Mayor de San Marcos
; before being deprived of his freedom, he had practically planned his life with the expectation of being a professional in the future, but nowadays, after all that occurred, he feels that he needs to be psychologically well in order to reconstruct his life and to become the professional that he had planned to be, in order to feel accomplished and not frustrated, as he feels nowadays
.

10.
In the present Judgment, the Inter-American Court extended the protection of the Law to the victim in the cas d'espèce, in establishing, inter alia, the State's duty to provide him with the means to undertake and conclude his university studies in a center of recognized academic quality. This is, in my understanding, a form of providing reparation for the damage to his project of life, conducive to the rehabilitation of the victim. The emphasis given by the Court to his formation, to his education, places this form of reparation (from the Latin reparatio, derived from reparare, "to prepare or to dispose again") in an adequate perspective, from the angle of the integrality of the personality of the victim, bearing in mind his self-accomplishment as a human being and the reconstruction of his project of life.

11.
As I allowed myself to point out in a Separate Opinion in another recent case before this Court
,


"In my view, one ought to focus the whole theme of the reparations of violations of human rights as from the integrality of the personality of the victims, discarding any attempt of mercantilization - and the resulting trivialization - of such reparations. It is not a question of denying importance to the indemnizations, but rather of warning for the risks of reducing the wide range of reparations to simple indemnizations. It is not by mere chance that contemporary legal doctrine has been attempting to devise distinct forms of reparation - inter alia, restitutio in integrum, satisfaction, indemnizations, guarantees of non-repetition of the wrongful acts - from the perspective of the victims, so as to fulfill their needs and claims, and to seek their full rehabilitation. 
(...) I am not at all convinced by the "logic" - or rather, the lack of logic - of the homo oeconomicus of our days, to whom, amidst the new idolatry of the god-market, everything is reduced to the fixing of compensation in the form of amounts of indemnizations, since in his outlook human relations themselves have - regrettably - become commercialized. 
Definitively, to the integrality of the personality of the victim corresponds an integral reparation for the damages suffered, which is not at all reduced to the reparations for material and moral damages (indemnizations). (...) Article 63(1) of the American Convention, on the contrary, renders it possible, and requires, that reparations be enlarged, and not reduced, in their multiplicity of forms. The fixing of reparations ought to be based on the consideration of the victim as an integral human being, and not on the degraded perspective of the homo oeconomicus of our days. (...)
".

12. 
The concern for the prevalence of superior values ought to, in my view, have primacy over the mere claiming of indemnizations, so as also to fulfil the personal needs - other than the material ones - of a victim of violations of human rights. Thus, to secure the superior education of a victimized youngster seems to me much more important than granting him an additional sum in money, in the form of indemnization. The reparation for the damage to the project of life is not reduced to one more indemnization: it takes place, in the cas d'espèce, by means of the guarantee of the conditions extended to the victim for his formation as a human being and his education of superior level. 

13. 
To the satisfaction, thus, is added this form of reparation conducive to the rehabilitation of the victim. The present Judgment is endowed with a symbolic value which renders it, to my mind, emblematic: in an epoch in which, as a notorious fact, the States of the region adopt public policies which do not disclose much regard for education, in grave prejudice - in the mid and long run - to the whole social milieu (and particularly to the new generations), the Inter-American Court affirms the superior value of the guarantee of education as a form of reparation for the damage to the project of life of a victim of violation of the human rights protected by the American Convention.

Antônio Augusto Cançado Trindade

Judge

Manuel E. Ventura-Robles

Secretary
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