CONCURRING OPINION OF JUDGE A.A. CANÇADO TRINDADE











1.	I vote in favour of the adoption of the present Judgment on merits and reparations in the case of the Five Pensioners versus Peru, in which the Inter-American Court of Human Rights, firstly, affirms the character of acquired right of the right to pension, subsumed in the right to private property under Article 21 of the American Convention on Human Rights, and linked to the perennial, ineluctable and irreducible social function of the State. And, subsequently, the Court sustains that the prompt compliance with the judgments - which cannot remain at the mercy or discretion of the Administration - is an essential component of the right to judicial protection set forth in Article 25 of the American Convention. 





2.	From the present Judgment of the Court the wide scope of the right of access to justice, at national as well as international levels, can be inferred. That right is not reduced to the formal access, stricto sensu, to the judicial instance; the right of access to justice, which is implicit in several provisions of the  American Convention (and of other human rights treaties) and which permeates the domestic law of the States Parties, means, lato sensu, the right to obtain justice. Endowed with a juridical content of its own, it appears as an autonomous right to the jurisdictional assistance, that is, to the very realization of justice.





3.	As the circumstances of the present cas of the Five Pensioners versus Peru reveal, the obligations of judicial protection on the part of the State are not complied with by the sole issuing of judgments, but rather with the effective compliance with them (in accordance with the provision of Article 25(2)(c) of the American Convention). From the standpoint of the individuals, one can here visualize a true right to the Law ("derecho al Derecho"), that is, the right to a legal order - at national as well as international levels - which effectively protects the rights inherent to the human person� (among which the right to pension as an acquired right�).





4.	My intention, in the present Concurring Opinion, is to underline the importance, for the operation, in particular, of the mechanism of protection of the American Convention, of the decision taken by the Court in the present Judgment in relation specifically to the distinct roles of the individual petitioners and of the Inter-American Commission on Human Rights in the procedure before the Court. The question has a direct incidence in the treatment of the right of access to justice, in its wide meaning to which I have just referred to, and in the framework of the application of the American Convention.





5.	In fact, as pointed out in the present Judgment in the case of the Five Pensioners versus Peru, this is the first contentious case entirely handled under the new Regulations of the Court, adopted on 24 November 2000, and in force as from 01 June 2001 (par. 152). In adopting such historical Regulations, which conferred locus standi in judicio onto the petitioners in all the stages of the procedure before the Court, this latter had in mind the concomitant imperatives and needs of realization of justice, and of preservation of the juridico-procedural equality and security under the American Convention.





6.	As to the distinct role of the individual petitioners and of the Inter-American Commission in the procedure before the Court, this latter took into consideration the approaches of both the thesis of procedural law, with emphasis on the exclusive faculty of the States Parties and of the Commission to submit a case to the Court (Article 61(1) of the American Convention), and the thesis of substantive law, with emphasis on the condition of the individuals of titulaires of the rights set forth in the Convention. From the ineluctable tension between the two thesis (which correspond to two trends of juridical thinking), there resulted the understanding that the new faculty of the petitioners to present in an autonomous way their arguments before the Court should pertain to the factual and juridical elements contained in the complaint presented by the Commission�.





7.	In the one year and a half of the new Regulations of the Court being in force, the petitioners have reiteratedly referred to rights, other that the ones contained in the complaint presented by the Commission, which they considered to have also been violated, not only in the present case of the Five Pensioners versus Peru, but also on other recent occasions�, in contentious cases which in due course will be resolved by the Court in the respective Judgments. In the present case, the controversy arisen between the representatives of the alleged victims and their relatives, on theone hand, and the Inter-American Commission, on the other (pars. 149-150), has required from the Court a pronouncement on this specific point. 





8.	The Commission opposed itself that the representatives of the alleged victims and their relatives could add, - in their brief of submissions, arguments and evidences, - new factual and juridical elements (additional rights) besides the ones already contained in the complaint interposed by the Commission before the Court. This controversy, in a way, leads the Court, in the present Judgment in the case of the Five Pensioners versus Peru, to clarify, and to place in adequate perspective, the fundamentally distinct roles of the petitioners and of the Commission in the procedure before the Tribunal.





9.	The Court, called upon to pronounce itself on this matter, has had in mind the experience - of one and a half years so far - which begins to accumulate on the subject at issue, under its new Regulations, as well as, - once more, as always, - the concomitant imperatives of realization of justice, and of preservation of the juridico-procedural equality and security in the procedure under the Convention. As to the factual elements of the complaint  presented by the Commission (the object of the process), the Court has accepted the argument of the Commission, - with the exception, naturally, of the supervening facts, - in the following terms (pars. 153-154):





"As to the facts object of the process, this Tribunal considers that it is not admissible to allege new facts, distinct from those raised in the complaint, without prejudice of referring to those which may explain, clarify or discard the onew that have been mentioned in the complaint, of rather, respond to the submissions of the complainant.    


	The case of the supervening facts is distinct. These latter are presented after any of the following written documents are submitted: complaint; submissions, arguments and evidences, and reply to the complaint. In such hypothesis, the information ought to be forwarded to the Tribunal in any stage of the process before the decision of the Judgment".  





10.	As to the juridical elements themselves of the complaint, the Court has decided in Judgment, in a distinct way, in the following terms (par. 155):





	"As to the incorporation of other rights, distinct from the ones already contained in the complaint presented by the Commission, the Court considers that the petitioners may invoke those rights. They are the titulaires of all the rights set forth in the American Convention, and not to admit it would be an undue restriction to their condition of subjects of the International Law of Human Rights. It is understood that the aforesaid, concerning other rights, pertains to the facts already contained in the complaint".  





11.	The Court has, in this way, with all prudence, taken a step forward in this respect, in the direction claimed by the individual petitioners. It has done so withiout prejudice to the right of defence of the respondent State and without minimizing the relevant role of the Commission in the course of the contentious procedure. In fact, in any circumstances the right of defence of the State is preserved, as the State counts on a time-limit of two months to reply the complaint lodged by the Commission with the Court, as well as a prudencial time-limit to present its observations to the brief of submissions, arguments and evidences of the representatives of the alleged victims and their relatives. On some occasions the time-limit to submit the reply to the complaint and the observations to the brief of the representatives of the alleged victims and their relatives has been the same, it thus being possible to present in a same brief the two lines of arguments. 





12.	In the present case of the Five Pensioners versus Peru, the State had the opportunity, and in effect took the initiative, of presenting various briefs�. Accordingly, the principle of the contradictorio has been fully preserved. The important point, in this respect, is that the respondent State always has the occasion to exercise fully its right of defence. Moreover, in any case, as pointed out by the Court in the present Judgment, any right added by the petitioners to those already referred to in the complaint interposed by the Commission ought to pertain to the facts already contained in that complaint (par. 155).





13.	It is likewise preserved the role of the Commission, as guardian of the Convention, which assists the Court in the contentieux under the Convention as defender of the public interest. In the present case, the discrepancy between the Commission and the petitioners did not have major practical consequences, as the Court did not find in the briefs elements of evidence which would allow it to pronounce on an eventual additional violation of the Convention (par. 157). Furthermore, by virtue of a principle of procedural law, widely supported in international case-law, the Court has the inherent power to examine, sponte sua, any additional violation of the Convention, even if not alleged in the complaint submitted by the Commission (jura novit curia), - as indicated in the present Judgment (par. 156) and as expressly and rightly admitted by the Commission itself (par. 150(h)).  





14.	The principle jura novit curia (which has been studied in the ambit of the most distinct branches of Law, including international law) inspires the exercise of the judicial function, and gives expression to the understanding that the Law is above what is alleged by the parties, it being incumbent upon the judicial authority to identify it and apply it to the cas d'espèce, it being entirely free to that end. The judicial authority, thus, is not limited by what is alleged by the parties, nor is there margin for the non liquet. The judicial authority ought to say what the Law is (jurisdictio, jus dicere) and give application to it, and to that effect - in compliance with its duty - it is entirely free.  





15.	In fact, the consideration of the principle of procedural law jura novit curia comes to stress the differentiated treatment dispensed to the factual and juridical elements, which has guided the criterion adopted by the Inter-American Court, in the present Judgment, on the question at issue. By virtue of that principle jura novit curia, the judicial authority, although circumscribed in its decision to the facts and evidences submitted in the judicial process, has, distinctly, as to the law, the facultad and the duty to go further than the allegations by the parties. It thus finds itself entitled to qualify autonomously the factual situation at issue, and to search, in the applicable legal order, for the pertinent provisions, even if they have not been invoked by the parties; that is, it is entitled to search freely for the legal norms to apply. 





16.	In any way, it is of importance the step forward taken by the Court in the present Judgment, leaning, as to the position of the individual petitioners, in favour of the thesis of substantive law. The Courte correctly sustains that the consideration which ought to prevail is that of the individuals being subjects of all the rights protected by the Convention, as the true substantive complaining party, and as subjects of the International Law of Human Rights. The Court has moved consciously in the right direction, in the exercise of a faculty which is inherent to it, and taking both the American Convention and its interna corporis as living instruments, which require an evolutive interpretation (as indicated in its jurisprudence constante)�, so as to fulfil the changing needs of protection of the human being. 


17. 	This is a significant step forward taken by the Court, since the adoption of its present Regulations. In conformity likewise with the mens legis of the current Regulations, in the sense of granting the greatest possible participation, in an autonomous way, to the alleged victims, and their legal representatives duly accredited, in the procedure before the Court, is the general Resolution on provisional measures of protection, issued by the Court on 29 August 2001. By means of that Resolution, the Court, in its wisdom, decided that "it will receive and will take cognizance of, in an autonomous way, the submissions, arguments and evidences of the beneficiaries of the provisional measures adopted by this latter in the cases in which the complaint has been submitted to it, without the Commission being dispensed, in the framework of its conventional obligations, from informing the Court, whenever it so requests" (resolutory point n. 1).  





18.	This being so, if the alleged victims and their legal representatives can present directly to the Court a request for provisional measures of protection in cases which are pending before the Tribunal, with even more force it can be sustained that they may, in the proceedings of contentious cases before the Court, refer to the alleged violation of rights additional to the ones already alleged in the complaint interposed by the Commission. Here, once again, the petitioners mark presence as titulaires of the rights set forth in the American Convention.      


 


19.	There will always subsist a difference of approach between the supporters of this thesis - among whom I stand� - and the followers of the thesis of procedural law. I think, however, that, as from the moment when one affirms, in an unequivocal way, the juridico-international subjectivity of the human person, one ought to assume the legal consequences ensuing therefrom. The petitioners themselves are those who, better than anyone else, can assess which rights have presumably been violated. To pretend to impose them a limit to this faculty would go against the right of access to justice under the American Convention.





20. 	The criterion adopted in this respect by the Court in the present Judgment, which will serve as guide for its procedure from now onwards, contributes, thus, to the improvement of the due process of law at international level, under the American Convention. Not always the complaint originally presented by the petitioners before the Commission (Article 44 of the Convention) is necessarily the same as the complaint subsequently interposed by the Commission before the Court (Article 61(1) of the Convention). If it is required from the States, in conformity with the Convention (Article 25), the respect for the right of access to justice, with the preservation of the faculty of the individual complainants to substantiate their legal actions before national tribunals, how to pretend to deny them this same faculty in their arguments before an international tribunal like the Inter-American Court?  





21.	The criterion adopted by the Court in the present Judgment in the case of the Five Pensioners versus Peru correctly considers that one cannot hinder the right of the petitioners of access to justice at international level, which finds expression in their faculty to indicate the rights which they deem violated. The respect for the exercise of that right is required from the States Parties to the Convention, at the level of their respective domestic legal orders�, and it would not make any sense if it were denied in the international procedure under the Convention itself. The new criterion of the Court clearly confirms the understanding whereby the process is not and end in itself, but rather a means of realization of Law, and, ultimately, of justice.





22.	Though it is certain that only the States Parties and the Commission can submit a case to the Court (Article 61(1) of the Convention), it is also certain that, in providing for reparations, and referring to "the injured party" ("la parte lesionada / a parte prejudicada / la partie lésée" - Article 63(1)), the Convention refers to the victims, and not to the Commission. The artificiality of the formula of Article 61(1) of the Convention, - which, when adopted in 1969 gave expression to a dogma of the past, - does not resist to the overwhelming reality that the petitioners are the true complaining substantive party before the Court, as subjects of the International Law of Human Rights and, in my understanding, also of general International Law�.





23.	If, as already pointed out, before national tribunals the faculty of the individual complainants to sustantiate their own allegations of violations of their rights is secured, how to justify the denial or restriction of that faculty to the individual petitioners before the international tribunals of human rights? 34 years having lapsed since the adoption of the American Convention, at last the reality of the facts is leading to the overcoming of the unsustainable capitis diminutio of the individuals, titulaires of rights, in the procedure under the Convention (Article 61(1)), - without prejudice to the juridical security and of the preservation of the role, distinct from that of the petitioners, of the Commission. The assertion of the international juridical personality and capacity of the human being fulfils a true need of the contemporary international legal order.     





24.	In fact, the assertion of those juridical personality and capacity constitutes the truly revolutionary legacy of the evolution of the international legal doctrine in the second half of the XXth century. The time has come to overcome the classic limitations of the legitimatio ad causam in International Law, which have so much hindered its progressive development towards the construction of a new jus gentium. An important role is here being exercised by the impact of the proclamation of human rights in the international legal order, in the sense of humanizing this latter: those rights were proclaimed as inherent to every human being, irrespectively of any circumstances�. The individual is subject jure suo of International Law, and to the recognition of the rights which are inherent to him corresponds ineluctably the procedural capacity to vindicate them, at national as well as international levels.    








Antônio Augusto Cançado Trindade


Judge





Manuel E. Ventura-Robles


Secretary�



 �. 	A.A. Cançado Trindade, Tratado de Direito Internacional dos Direitos Humanos, tomo III, Porto Alegre/Brasil, S.A. Fabris Ed., 2003, pp. 523-524.





 �. 	Which has been incorporated to the personal patrimony, as an assistance on the part of the public power for the years of work and social contributio rendered by the individual, and which cannot be affected by subsequent legislative alterations (or of other kinds), with consequences amounting to confiscation. 


�. 	Cf. Informe..., op. cit. infra n. (7), pp. 28-30.





 �. 	Cases Mirna Mack Chang versus Guatemala, Maritza Urrutia versus Guatemala, Centro de Reeducación del Menor versus Paraguay, Ricardo Canese versus Paraguay, Juan Sánchez versus Honduras, and Gómez Paquiyauri versus Peru.


 �. 	Thus, the respondent State presented, in the present case, the following briefs on the merits of the case: brief of 15.03.2002, of reply to the complaint; brief of 22.04.2002, of observations to the brief of submissions, arguments and evidences of the representatives of the alleged victims and their relatives; brief of 22.05.2002, whereby it referred to the information of the Comission pertaining to the compliance with the judgments issued by the Supreme Court of Justice and by the Constitutional Tribunal of Peru and the derrogation of Article 5 of the Decree-Law n. 25792; brief of 02.09.2002, whereby it referred to the alleged non-exhaustion of remedies of domestic law referred to in the reply to the complaint; brief of 02.09.2002, whereby it expressed its considerations on the proposal of friendly settlement presented by the representatives of the alleged victims and their relatives before the Executive Secretariat of the National Commission of Human Rights of the Ministry of Justice of Peru and on the amicus curiae presented by the Office of the Ombudsman (Defensoría del Pueblo) during the handling of the case before the Commission; brief of 29.10.2002, whereby it submitted its final written arguments; brief of 29.10.2002, whereby it presented a document titled "Explicación de los Regímenes Laborales y Pensionarios que se Aplican en la República del Perú y Análisis Específico de la Situación de Cada Uno de los Pensionistas"; and brief of 07.11.2002, whereby it referred to the expertise presented before the Court by Mr. Máximo Jesús Atauje Montes. Besides those briefs, the Peruvian State presented other briefs limited to the handling of the case, as well as pertaining to the evidence.     


�. 	Cf., in this sense, the obiter dicta in: Inter-American Court of Human Rights (IACtHR), Advisory Opinion OC-10/89, on the Interpretation of the American Declaration on the Rights and Duties of Man in the Framework of Article 64 of the American Convention on Human Rights, of 14.07.1989, pars. 37-38; IACtHR, Advisory Opinion OC-16/99, on the Right to Information on Consular Assistance in the Framework of the Guarantees of the Due Process of Law, of 01.10.1999, pars. 114-115, and Concurring Opinion of Judge A.A. Cançado Trindade, pars. 9-11; IACtHR, case of the "Street Children" (Villagrán Morales and Others versus Guatemala), Judgment (on the merits) of 19.11.1999, pars. 193-194; IACtHR, case Cantoral Benavides versus Peru, Judgment (on the merits) of 18.08.2000, pars. 99 and 102-103; IACtHR, case Bámaca Velásquez versus Guatemala, Judgment (on the merits) of 25.11.2000, Individual Opinion of Judge A.A. Cançado Trindade, pars. 34-38; IACtHR, case of the Community Mayagna (Sumo) Awas Tingni versus Nicaragua, Judgment (on the merits and reparations) of 31.08.2001, pars. 148-149; IACtHR, case Bámaca Velásquez versus Guatemala, Judgment  (on reparations) of 22.02.2002, Individual Opinion of Judge A.A. Cançado Trindade, par. 3.   





�. 	Cf. Inter-American Court of Human Rights, Informe: Bases para un Proyecto de Protocolo a la Convención Americana sobre Derechos Humanos, para Fortalecer Su Mecanismo de Protección (Rapporteur: A.A. Cançado Trindade), San José of Costa Rica, IACtHR, 2001, pp. 1-64, esp. pp. 59, 23, 33, 40-44, 50-55 and 64; A.A. Cançado Trindade, El Acceso Directo del Individuo a los Tribunales Internacionales de Derechos Humanos, Bilbao, University of Deusto, 2001, pp. 9-104.


�. 	The American Convention requires not only the access itself to justice at the level of domestic law (Article 25), but also the realization itself of material justice. To that end, the Convention  determines the observance of the juridico-procedural guarantees (Article 8), these latter taken lato sensu, encompassing the whole of procedural requisites which ought to be observed so that all the individuals can adequately defend themselves from any act emanated from the State power which may affect their rights. Cf., in this sense (wide scope of the due process): IACtHR, case of the Constitutional Tribunal versus Peru, Judgment (on the merits) of 31.01.2001, par. 69; IACtHR, case Ivcher Bronstein versus Peru, Judgment (on the merits) of 06.02.2001, par. 102; IACtHR, case Baena Ricardo and Others versus Panama, Judgment (on the merits) of 02.02.2001, par. 125. In this last case, the Inter-American Court rightly warned that "in any subject matter, even in labour and administrative matters, the discretionality of the administration has boundaries that may not be surpassed, one such boundary being respect for human rights. (...) The administration (...) may not invoke public order to reduce discretionally the guarantees of its subjects" (ibid., par. 126).      





�. 	A.A. Cançado Trindade, "A Personalidade e Capacidade Jurídicas do Indivíduo como Sujeito do Direito Internacional", in Jornadas de Derecho Internacional (Mexico City, December 2001), Washington D.C., Subsecretariat of Legal Affairs of the OAS, 2002, pp. 311-347.


�. 	IACtHR, Advisory Opinion OC-17/02, on the Juridical Condition and Human Rights of the Child, of 28.08.2002, resolutory point n. 1, and Concurring Opinion of Judge A.A. Cançado Trindade, pars. 1-71.  
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