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SEPARATE OPINION OF JUDGE SERGIO GARCÍA RAMÍREZ

REGARDING THE JUDGMENT DELIVERED BY THE

INTER-AMERICAN COURT OF HUMAN RIGHTS

IN CLAUDE REYES ET AL. V. CHILE
OF SEPTEMBER 19, 2006

1.
Over the past twenty-five years, the case law of the Inter-American Court has had to explore the meaning and scope of numerous rights and freedoms contained in the American Convention. This re-interpretation of the international treaty, in light of its object and purpose – which focuses on the most comprehensive protection of human rights possible – and imposed by new circumstances, has allowed it to clarify the meaning of the treaty-based principles in an evolutive manner without abandoning the course set by the Convention or changing its fundamental nature. To the contrary, these have been affirmed and enhanced. The reinterpretation of the texts – characteristic of constitutional courts in the national system and of treaty-based courts in the international system – allows the protection of rights to be updated and to respond to innovations resulting from the evolution of relations between the individual and the State.

2.
Consequently, the concept maintained by the Inter-American Court, influenced in this matter by European case law, acquires relevance when it affirms that “human rights treaties are living instruments whose interpretation must take into consideration changes over time and current conditions. This evolutive interpretation is consequent with the general rules of interpretation embodied in Article 29 of the American Convention, and also those established in the Vienna Convention on the Law of Treaties.”

3.
Obviously, none of this implies that the Court should use its imagination and change the general contents of the Convention, without going through the formal normative instances. In brief, it is not a question of “reforming” the text of the Convention, but of developing the legal decisions taken under the Convention, so that they retain their “capacity of response” to situations the authors of the instrument were not faced with, but that concern issues that are essentially the same as those considered in the Convention and that involve specific problems and require relevant solutions, evidently based on the values, principles and norms in force. Inter-American case law has advanced in this direction, governed by the provisions signed in 1969, in which it has generally been able to find a current and pertinent meaning in order to deal with and resolve the circumstances of each new stage. There are numerous examples of this development.  

4.
Among the issues examined most frequently by the Inter-American Court is the so-called due process of law, a concept developed by Anglo-American case law and regulations. The Pact of San José does not invoke “due process” literally. However, with other words, it organizes the system of hearing, defense and decision contained in that concept. It fulfills this mission – essential for the protection of human rights – in different ways and with different provisions, including Article 8, which is entitled “Right to a Fair Trial” (Note: “Judicial Guarantees” in Spanish). The purpose of this article is to ensure that the State bodies called on to determine an individual’s rights and obligations – in many aspects – will do so using a procedure that provides the individual with the necessary means to defend his legitimate interests and obtain duly reasoned and justified rulings, so that he is protected by the law and safeguarded from arbitrariness.

5.
If the beneficiary of the protection offered by the Convention and the entity that applies the protection adhere to the letter of the text, as it was written several decades ago, the former’s expectation of protection and the latter’s possibility of granting it will be limited to the hypothesis of the formal proceedings before the judicial body. Indeed, Article 8 alludes to “judicial” guarantees [Note: the title of the article in Spanish], and then refers to a “tribunal [or judge].” However, this limited scope would be totally insufficient nowadays to achieve the goals that the international system for the protection of human rights has set itself. If the guarantees established in Article 8, which governs the most relevant issues of procedural protection, are limited to the actions of the judicial body, the definition of rights and freedoms by mechanisms that are formally different from the judicial mechanism, but essentially close to the latter to the extent that they serve the same end – to define rights and establish obligations - would not be protected.

6.
For example, in several countries the solution of disputes between the Public Administration and the citizen is entrusted to the judicial body: in others, to jurisdictional or administrative body located outside the Judiciary. In some States, once certain information de facto and de jure has been established, the investigation of offenses and the decision on whether there is criminal liability is entrusted to an administrative authority, the Attorney General’s Office (el Ministerio Público) – which is neither judge nor court – while in others, it is entrusted to trial judges, who have this formal and material nature. Some transcendental decisions regarding harm to property, the definition of rights between members of different social sectors, the responsibilities of public servants, and measures of protection for children and adolescents (different from those resulting from the violation of a criminal law) have been entrusted to judicial instances, but others – that involve the denial of rights and the control of obligations – are entrusted to instances of a different nature. Historic and contemporary national experiences allow us to add new and abundant examples.

7.
The Inter-American Court’s case law concerning due process, judicial protection, procedural guarantees or the preparation and execution of the defense of the individual – all expressions that involve a sole concern – have evolved the content of due process of law in a progressive direction – invariably “garantista” [privileging or prioritizing due process and the rights of the individual]. Thus, the Court’s case law has established what I have called “procedure’s ‘current frontier’” (separate opinion to Advisory Opinion OC-16), which changes as necessary, not at whim or giving rise to uncertainty, to adapt the defense of the individual to emerging requirements.

8.
Thus, the Court has established that the right of the foreign detainee to be informed of the consular assistance he can receive – a right that is not asserted before judicial body – is a right within the framework of due process; that the guarantees established for criminal proceedings – embodied in Article 8(2) – are also applicable to administrative proceedings, to the extent that the latter (as the former) involve a manifestation of the punitive powers of the State; that the rights established by law in favor of the accused in the criminal sphere must also be applied at other procedural levels, when applicable, etcetera.

9.
All the above – and evidently I realize that they are situations of a different type, but connected by a single guiding principle – reveals a sole purpose of protection that is identified by the objective that the decisions of the authorities defining individual rights and obligations, whatever these may be, should satisfy the minimum conditions of objectivity, rationality and legality.

10.
In the Case of Claude Reyes et al., I have maintained that the decision of the administrative body determining which information would be provided to the applicants and which information would not be provided to them constituted an act that defined rights – in this case, the right to seek and receive specific information, in the terms of Article 13 of the Pact of San José – and, when issuing this decision, specific guarantees established in Article 8 of the Convention were not respected. This failure determined that in addition to infringing Article 13 on freedom of thought and expression, declared unanimously by the members of the Inter-American Court, there was also a violation of Article 8, according to the majority, although not according to two members of the Court, for whose opinion I have the highest esteem. Consequently, owing to the consideration that my colleagues merit – whether we agree or disagree – I wish to state my personal sections of view in a comparison of legitimate and constructive opinions.

11.
Obviously, during the administrative stage of their démarches, the persons who requested information were not participating in a judicial hearing before a judge or court, but intervened in an administrative procedure before an administrative authority. Nevertheless, I consider that the latter was obliged to act as prescribed by Article 8, in all that was pertinent and applicable, to the extent that his decision would define the right of those requesting the information.

12.
The need to respect the requirements of Article 8 does not derive, in my understanding, from the nature of the authority within the State’s structure, but from the nature of the function that the latter exercises in the specific case and from the transcendence that this can have in relation to the rights and obligations of the individual who appears before that authority, exercising what he considers is his right and awaiting the justified decision that should be taken on his request.

13.
The decision of that administrative authority could be contested before a judicial body – as indeed was attempted – for the latter to take a final decision; and the guarantee established in Article 8(1) of the Convention was clearly applicable to the said judicial body. Nevertheless, it is also true that the existence of a means of controlling legality by resorting to law does not imply that the first step in the exercise of the power of decision on individual rights and obligations is removed from the procedural guarantees in exchange for those that exist when the second step of that exercise is undertaken - when proceedings have been filed before the judicial authorities. Strictly speaking, the guarantees must be respected at all stages, each of which leads, either provisionally or finally, to the determination of the rights. The control that the latter stage ensures to the individual does not justify disregarding these guarantees during the first stage (whatsoever leads to this), in the expectation that they will be respected subsequently.

14.
Consequently, I consider that the guarantees established in Article 8, in keeping with their meaning in the Court’s current case law, do not apply only to the legal action or proceeding, but to the procedure on which the definition of rights and obligations depends, as I have stated repeatedly. Once again I emphasize that this applicability has the scope permitted by the characteristics of the corresponding procedure in each case. Hence, I refer to the obligation to provide justification and not to each and every one of the obligations established in Article 8, both literally and through the new scope that inter-American case law has established.
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