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CONCURRING OPINION OF JUDGE SERGIO GARCÍA RAMÍREZ

IN THE JUDGMENT OF THE INTER-AMERICAN COURT

IN THE CASE OF THE ROCHELA MASSACRE V. COLOMBIA

OF MAY 11, 2007

1. Within its jurisdiction over violations of human rights, the Inter-American Court serves from a juridical perspective that derives from the instruments which confer jurisdiction upon it as well as those international norms which come together to determine the reach of certain facts and norms, among other elements. In this way, the Court lies within a context of regulation and culture which provides contemporary and historical meaning to its reflections and findings.

2. Moreover, the Court incorporates into its reflections elements which govern other branches of the juridical order, conscious of the fact that the Law which directly applies, that is, the International Law of Human Rights of the Inter-American Court forms part of the complete juridical order.

3. The use of juridical concepts from other branches or disciplines in the rulings of this Tribunal is both evident and frequent. To mention only one example, recall the elaboration of Inter-American jurisprudence on the subject of the reach of the right to use and enjoy one’s own goods –enshrined in Article 21 of the American Convention under the rubric of the right to private property- in light of the juridical system of the ancient American peoples. The Court has not refused these concepts, nor has it denied the possibility –or rather, the necessity- of employing notions and experiences rooted in other juridical spaces in its judgments.

4. In the Judgment that accompanies this opinion, the Court has found –invoking precedent from the European Court: Makaratzis v. Greece, of 2004, and Acar and Others v. Turkey, of 2005- that the violation of the right to life exists when the transgressing agents undertake all the acts which should have produced the deprivation of life, even though this deprivation is not consummated due to causes beyond their control, such that they were not even conscious of the fact that any individuals had survived the massacre. This situation highlights the characteristics of the illicit conduct and its design to produce a certain injurious end, the use of force, and the intent of the agents. For all these reasons, the facts demonstrate a direct and deliberate attack on the right to life. Consequently, it is possible and appropriate to categorize them within this category of violations.

5. The Inter-American Court has followed this line of reflection in the analysis of the events of The Rochela, in the sense that it maintains that “The manner in which the massacre was executed through an attack with firearms of the indicated magnitude, leaving the victims without any possibility of escape, constituted a threat to the life of all the 15 members of the Judicial Commission. The fact that three of them were only injured and not killed is merely fortuitous.” The mere threat, as severe as it may have been, by itself would be insufficient to constitute a violation of the right protected by Article 4. What is required is an attack upon the sphere protected, which demonstrates sufficient gravity to infringe this right.

6. This criterion of the Tribunal implies a step forward in the protection of human rights, consistently within the framework of the Pact of San José –without excess or defect; and far from capricious judgment-, whose interpretation sustains the conclusions reached by this Tribunal. The circumstance that the agents may have erred in their evaluation of the material result of their illicit conduct does not exclude the profound illegality of it and, consequently, the attack affects one of the fundamental rights contained in the American Convention.

7. The reflection of this international Tribunal can be reinforced and supported by elements from criminal law. Seen from another perspective, which helps to establish the rationality of the judgment, the issue can be understood under the theory of attempted homicide, that is to say, a theory of iter criminis by which the integrity of a legally protected sphere and the right which protects it are affected or put in grave danger. The criminal denomination applicable under this theory is also the deprivation of life (by attempt), even though the aggressor may not have attained the goal sought. Of course –and I emphasize, in order to avoid any misunderstanding- the Inter-American Court is not a criminal tribunal, nor does it rule upon homicide, nor determine the existence of a punishable attempt. As a result we should not speak of crimes or offenses consummated or attempted, but rather of violations of human rights, and thus reserve the categories and denominations to the appropriate fields of law.

8. Nonetheless, this unequivocal exclusion of criminal jurisdiction and the crimes identified therein does not prevent the Tribunal from reflecting the techniques administered by the criminal law in its analysis and for the purpose of the defense of legally protected spheres. The criminal law includes an extensive development of the issue that now concerns me and which determined the Court’s ruling with regard to the survivors of the massacre. From this jurisprudential development and its conclusions, the Tribunal, which hears cases with regard to the violation of human rights may benefit, for its own mission.

9. In my opinion, the evaluation performed by the Court in this particular case, characterized by specific facts, does not necessarily imply, in an of itself, that in our subject of jurisdiction the concept of attempt –with this or any other denomination- has been introduced, as a degree of violation of all human rights, independent of the nature of these violations and the circumstances that occur in the corresponding attack. This issue will have to be reexamined in other cases and the appropriate reaches and limitations must be explored in the variety of situations that it may arise. The door remains open, then, for a future clarification of the subject until an adequate general concept may be reached.

10. In the same period of sessions in which the Court adopted the Judgment in the Case of the Rochela Massacre, the Court also issued its Judgment in the Case of Bueno Alves v. Argentina, also on May 11, 2007. In this case, the path was cleared, I hope definitively, by the procedural reflection with regard to the nature and reach of certain acts by the State, denominated by the expression “recognition of international responsibility” or called, as a whole “acquiescence.”

11. It is true that the human rights proceedings analyze the allegations from which the State’s international responsibility arises for certain illicit conduct by its agents –or by third parties- which is attributable to it, with the respective legal consequences. But it is also true that each of these acts of acquiescence has its own character and carries with it necessary effects, which it is indispensable to note and evaluate, even when none of these, to our knowledge, carries with it a definitive conclusion to the proceedings and the establishment of an “official” version with regard to the events and the validity of the allegations. Both of these are determined by the examination and ruling by the Court, and are not conditioned by dispositive acts by one of the parties.

12. The reception by the Court of concepts which have arisen in procedural law, perfectly justified and in fact necessary, allows the determination of the reach of concepts which conform to well-established doctrine on that subject and which thereinafter the international courts of human rights may take advantage. This reception helps understanding with regard to acts of international procedure, the effects which natural flow from them, the condition of the procedural subjects (especially the parties), the role of other participants in the proceedings, the legitimization of the proceedings, etcetera.

13. In several opinions which I have attached to Judgments of the Court, I have been concerned with recalling the characteristics of admissions and acquiescence, which may have the effect –along with other elements subject to the Court’s findings- of producing a ruling which declares the violation (the declarative part of the comprehensive judicial ruling) and determines the legal consequences (the punitive part of that ruling), and with these an evaluation of the international responsibility of the State in the case sub judice.

14. I have sought to associate these reflections with the most credible procedural doctrine. So, for example, in my opinion corresponding to the Judgment in the Case of Bulacio v. Argentina, of September 18, 2003, I observed that two procedural concepts coincide in an acknowledgment of responsibility, both of them with material repercussions, bearing in mind the scope of said recognition: confession and acquiescence. In point of fact, as stated by Alcalá-Zamora, acquiescence is “an act of disposition, or a waiver of rights:” a renunciation of the right to legal defense. “[C]onfession refers to factual statements and acquiescence refers to legal claims” (Proceso, autocomposición y autodefensa (Contribución al estudio de los fines del proceso), Universidad Nacional Autónoma de México, Instituto de Investigaciones Jurídicas, 3d ed., Mexico, 1991, p. 96).

15. In the Case of Bueno Alves Judgment, the Court does not enter into a discussion of international responsibility as mentioned by the State–which is, of course, a central issue in the proceedings, and instead includes in the concept of acquiescence both this issue and the admission. The Court analyzes each concept separately and with the corresponding characterization and effects: the first concept, as an admission of facts, reduces the conflict over the related evidence; the other, as an acceptance of the claims of the opposing party under certain juridical terms, guides the substance of the litigation.

16. In effect, it is said: a) “This Tribunal understands that the State, upon having accepted the conclusions of the Report (of the Inter-American Commission) and upon refraining from challenging the facts that the Commission alleged in its application, has admitted to them. These facts constitute the factual basis of these proceedings” (para. 26); and b) “This Court finds that the ‘acceptance’ by the State (with regard to the conclusions contained in the Report by the Commission regarding the violation of certain precepts of the Convention) constitutes an acquiescence to the Commission’s claims of law” (para. 30) (emphasis supplied).
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