CONCURRING OPINON OF JUDGE SERGIO GARCÍA RAMÍREZ RELATING TO

THE JUDGMENT OF THE INTER-AMERICAN COURT OF HUMAN RIGHTS 

IN THE CASE OF VALLE JARAMILLO ET AL. OF NOVEMBER 27, 2008

1. 
In its judgment of November 27, 2008, in the case of Valle Jaramillo et al. (Colombia), the Inter-American Court of Human Rights made considerable progress in formulating criteria on relevant matters relating to criminal proceedings, from a human rights perspective, which it had previously approached restrictively and which it is now examining in greater detail and depth. They relate, above all, to two issues: (a) the definition of the so-called “reasonable time” for concluding the proceedings and the definition of certain situations relating to this; an issue that has frequently been submitted to the consideration of the Inter-American Court in relation to the delays that occur in domestic proceedings, and (b) the victim’s role in ordinary criminal proceedings; an important issue when we consider that the violations perpetrated give rise to the State’s obligation to provide justice, which introduces a new scenario involving actions and rights that are of vital interest to the victims of those violations. 

I.   Reasonable time

2. 
Regarding reasonable time, up until now, the Inter-American Court had followed the criteria adopted by the European Court of Human Rights, which evidently provides a useful frame of reference with regard to the issues that must be considered in relation to the reasonableness of the time invoked in the context of due process of law. On this question, both Courts cite three relevant factors: the complexity of the matter being tried, the activity of the court hearing the case, and the procedural conduct of the litigant. In other words, one element relating to the very nature of the facts being heard and of the proceedings during which this consideration takes place; and two elements relating to the conduct of the procedural subjects (or, more broadly, of the subjects who intervene in the proceedings, because, in this regard, acts or omissions of the Police or of the Attorney General’s Office (Ministerio Público) could be involved, in addition to those of the court). I have examined these aspects in several separate and concurring opinions relating to judgments handed down by the Inter-American Court, in the terms I will cite below.

3. 
The Inter-American Court does not usually provide its own definition of this determinant information for weighing the reasonableness of the time in a case. In my separate opinion in the case of López Álvarez (Honduras), which concluded with a judgment of February 1, 2006, I attempted to describe it as set out below. With regard to the complexity of the matter, the Court, which verifies the compatibility between the State’s conduct and the provisions of the Convention – in other words, it is the organ that monitors the “conventionality” – should explore the de jure and de facto circumstances of the case.  The legal analysis may be relatively simple, once the facts on which the litigation was based are established, but they can be extraordinarily complex and difficult to prove, and the collection of evidence may be prolonged or complicated, costly, hazardous or belated. The contrary may also occur: the relative clarity and simplicity of the facts, compared to acute difficulty in their legal assessment or definition; opposing opinions, changing case law, vague legislation, motives that can be understood in different ways or that differ. 

4. 
When analyzing this issue, it also appears necessary to consider the number of briefs that are submitted during litigation. Often, not just one, but multiple briefs are submitted in a dispute, all of which must be examined and clarified. It is also necessary to take into consideration the number of participants mentioned in the briefs and in the procedural processes, with their respective positions, their rights, the interests they bring to the proceedings, their motives and expectations. Furthermore, the conditions in which the case is examined must be borne in mind, because it may be heard under the pressure of different types of contingency, ranging from natural to social. 

5. 
The procedural conduct of the interested party may be the determining factor in the prompt or delayed attention to the dispute. I refer to the activity in the proceedings and, in this regard, to the procedural activity, but it is also necessary to consider the activity – or, better still, the conduct: active or omissive – in other areas, if it transcends the proceedings or has an influence on them. It may be that, in order to defend his rights, the individual uses a wide range of the instruments and opportunities that the law makes available to him, such as appeals or other mechanisms, which delay the decision on merits. It is also necessary to be on guard against the possibility that an individual dispenses with actions to defend himself in order to move forward promptly or following supposed criteria of rationality in the opinion of distant or interested observers. The Court must distinguish prudently between the acts and omissions of the litigant – well or badly advised – to defend himself, and those whose only purpose is to create delays. Obviously, it is not a matter of transferring to the accused, who is defending himself, the responsibility for the delays in the trial and, consequently, for violation of the reasonable time that prejudices him. 

6. 
In relation to the conduct of the court – although, it would be preferable to refer, in general, to the conduct of the authorities, because it is not only the court that functions in the name of the State – the activity exercised with justifiable caution and reflection should be distinguished from the activity performed with excessive parsimony, exasperating slowness and excessive ritual. What is the possible conduct or performance of a court (or, more broadly, of an authority) genuinely dedicated to deciding the disputes submitted to it, and that of a court that sidetracks its energy while the accused await rulings that are never handed down? 

7. 
In this regard, the deficit of courts, the complexity of outdated procedural systems, and the overwhelming workload are relevant factors, even as regards courts that make a real effort to be productive. It is necessary to be aware of these factors; nevertheless, none of them should impair the rights of the individual and prejudice him. An excessive workload cannot justify the failure to respect reasonable time, which is not a balance between volume of domestic litigations and number of courts, but rather an individual reference for a specific case. All those shortcomings become obstacles, ranging from severe to insurmountable, to access to justice. Does the impossibility of having access to justice because the courts are overloaded with cases or have frequent legal holidays no longer violate rights?

8. 
Furthermore, in the same opinion in the López Álvarez case – and in others that I will mention below – I indicated that it was necessary to expand the analysis of the reasonable time and examine the possibility of incorporating other elements that merited analysis into this concept – in order to assess respect for or failure to respect due process. In the said opinion, I stated: “it seems possible that the complexity of the matter that motivates the process, the behavior of the interested party –in this case, the defendant—and the acts of the authority may not be enough to provide a convincing conclusion of the undue delay, that violates or puts the judicial rights of the subject in grave danger. Thus the appropriateness, in my opinion, of exploring other elements that complement, but do not substitute them, for the determination of a fact – the violation of the reasonable time — for which there are no quantitative universally-applicable boundaries.” 

9. 
Then I mentioned “as a possible fourth element to be considered in estimating a reasonable time, what I called the ‘actual impairment of an individual’s rights and obligations caused by the proceedings – that is, his judicial situation.’ It is possible that the latter could have little relevance on this situation; if this is not so, that is, if the relevance increases, until it is intense, it would be necessary, for the sake of justice and security, both seriously threatened, that the process be more diligent so that the subject’s situation, which has begun to seriously affect his life, may be decided in a short time – ‘reasonable time.’  The impairment must be real, not simply possible or probable, eventual or remote.”

10. 
I added: “I am aware that these concepts do not have the precision I would want, as in the case of others provided for the analysis of the reasonableness of the time period: complexity of the matter, behavior of the interested party, behavior of the judge. Certainly this is information subject to a reasoned examination; references that must be assessed as a whole, within certain circumstances that are not the same in all cases. The reasonableness of the time period will be inferred from this totality and the assessment of the Court will be supported, in each case, by the excess incurred in and the violation committed.”

11. 
I again referred to this issue in my opinions relating to the judgments in the Sawhoyamaxa (Paraguay) case, of March 29, and the Ituango Massacres (Colombia) case, of July 1, 2006. Finally, in the judgment in the case of Valle Jaramillo et al., the Inter-American Court has expanded its consideration of reasonable time and incorporated the elements to asses it that I suggested in the personal opinions mentioned above. This acceptance is based on the conviction that, in addition to the factors established by European case law and incorporated by inter-American case law – or together with them – it is essential to assess the greater or lesser harm caused by the time - also greater or lesser – that elapses in the processing and deciding of a dispute or in the definition of an obligation or a right.

12. 
At times, when weighing the harm, the time elapsed is irrelevant; in others, it is very detrimental to the victim. Consequently, the other elements used to assess reasonableness – complexity of the matter and conduct of authorities and private individuals – should also be examined in light of the prejudice that is being caused to the victim. Time does not elapse equally for everyone, and the elements usually taken into consideration to establish the reasonableness of time do not affect everyone in the same way. I realize that it is possible to identify weaknesses in this argument, but I also maintain that the inclusion of this new item of information helps improve the definition of reasonable time and give greater precision to the concept.

13. 
I must emphasize that it is not my purpose to replace the elements of traditional legal doctrine and concentrate all the consequences of measuring reasonable time on the harm caused; on no account. Nor have I suggested that a lack of appreciable harm legitimates the passage of time, whatsoever the length, and absolves the State of responsibility as regards due process; on no account. I am merely suggesting the pertinence of looking at the traditional elements of measurement also – and only, also – from the optic or the perspective of the actual harm that the passage of time causes to the victim. This constitutes an additional factor in the assessment, which should be combined with the other factors considered to measure the reasonableness of the elapsed time.

14. 
This idea has now been introduced into the Inter-American Court’s case law as of this judgment handed down in the case of Valle Jaramillo et al. Indeed, it enhances the examination of the time period and enhances the decision adopted by the Court in this regard, when it states: “The Court has established that three elements must be taken into account in order to determine whether the time is reasonable: (a) the complexity of the matter; (b) the procedural activity of the interested party, and (c) the conduct of the judicial authorities. In addition, the Court finds it pertinent to clarify that, in this analysis of reasonableness, the adverse effect of the duration of the proceedings on the judicial situation of the person involved in it must be taken into account; bearing in mind, among other elements, the matter in dispute. If the passage of time has a relevant impact on the judicial situation of the individual, the proceedings should be carried out more promptly so that the case is decided as soon as possible” (para. 155). This progress in inter-American case law paves the way towards new modifications on an important issue that is submitted with increasing frequency. The high incidence of this issue in the cases submitted to the consideration of the European Court of Human Rights should also be recalled.
                                      II.   The victim’s role in the proceedings 
15. 
I am not referring here to the procedural activity of the victim in the international proceedings based on possible human rights violations, but rather to his participation or that of his representatives – the procedural legitimation – in the domestic proceedings to investigate the violations perpetrated, which lead to the identification of those responsible, the respective prosecution, and the corresponding judgment. The Inter-American Court has often dealt with this legitimation and has reminded the States of the pertinence, pursuant to the American Convention on Human Rights, of providing opportunities for the victim to intervene in the domestic proceedings leading to compliance with what has been called the “obligation to provide justice” – inherent in the State’s obligation to ensure the exercise of human rights (Article 1(1) of the American Convention) – which has special relevance as regards criminal justice, although it evidently includes, or may include, other types of justice (disciplinary, administrative or civil). 

16. 
If we examine the Court’s case law on this matter, we will conclude that the victim’s participation, invoked by the Court, is based on the right of access to justice and to judicial protection (embodied in Article 8(1) of the Pact of San José) – a right that corresponds to everyone and, in particular, to those for whom a legally-protected interest or right to which they are entitled has been violated unfairly – in order to determine their rights, and also, if applicable, any obligations they may have. The procedural participation (lato sensu) of the victim (or his representatives) reflects the victim’s right to know the truth about what happened; that is, the conditions or characteristics of the violations perpetrated and the corresponding responsibilities, and these are the object of the domestic investigation. It also includes the victim’s right to reparation of the damage caused. In brief, the justification for the victim’s participation is threefold, and this has now been specifically included in the judgment in the case of Valle Jaramillo et al.: “access to justice, knowledge of the truth about what happened, and obtaining fair reparation” (para. 233).

17. 
This same examination of inter-American case law on the matter, allows us to see that the Court has understood that this participation by the victim – in other words, the scope of his legitimation – must be expanded and adapted to domestic law and international law. Evidently, domestic provisions must be compatible with the guiding principles of international human rights law, which the State has undertaken to comply with by means of an explicit sovereign decision, in the terms of Articles 1 and 2 of the American Convention. After all, we are dealing here with concentric circles of protection or concurrent elements in the establishment of a single procedural framework.

18.  
Nevertheless, in my opinion, our case law has not been sufficiently precise about the required content and characteristics of the victim’s procedural intervention. It must obviously be broad-ranging as I have mentioned, and not insignificant, symbolic, ineffective and illusory – a minimization resulting from an extreme version of the punitive powers of the State with its powers to exclude extended to all procedural acts – and must be subject to the domestic legal system and to international precepts. At times it has been understood – erroneously, in my opinion – that compliance with domestic law supposes that this can establish, on its own, the scope of the intervention that could result in a denial of effective intervention and a return to symbolic participation; and this, in effect, implies the exclusion of the person who is the substantive party – a party in the substantive connection created by the offense – although not necessarily a procedural party, with the capacity to act The extreme example of this converts the victim into a stranger or, at most, a witness in his own case. I will return to this matter in another paragraph of this opinion. 

19. 
The Court’s case law needed to define further the form of the victim’s participation in the domestic proceedings, without reaching the point where it empowered him to conduct the criminal action – a matter that must be regulated in the domestic sphere; in other words, without granting him the capacity of a full party in the proceedings, displacing the Prosecutor General’s office or being a party with the latter in the prosecutorial function it has traditionally performed in numerous countries and for an extensive series of offenses. In the judgment in the case of Valle Jaramillo et al., which this opinion, accompanies, the Court makes headway in establishing a reasonable and effective profile for the victim’s participation, which gives effect to the right that inter-American case law has recognized to him for some time.

20. 
The Court’s judgment in this case specifies, with sufficient precision, the activities that the victim and his representatives (whether or not they are next of kin) can carry out in the proceedings. Thus, it chooses to refer to each sector of activities, instead of using, as it has until now, more general terms that may be ambiguous and not clarify, as necessary in the case of procedural actions, their content, the moment when they occur, their possible consequences (according to their nature), etc. It alludes to “submit pleas and motions, receive information, offer evidence, formulate arguments and, in brief, assert their interests.”  It is thus that the very general phrase used by the Court: “full access and capacity to act” is given substance – and practical applicability. There is, evidently, a reference point for these activities, which I will refer to below, which embodies the victims’ rights and helps to explain their significance and purpose to the interpreter and the enforcer of the law, and which should be taken into consideration when assessing its meaning and pertinence: access to justice (in the sense of Article 8(1) of the Convention), knowledge of the truth, and fair compensation (para. 233), as I stated above.

21. 
According to this paragraph 233 of the judgment, which establishes basic principles in this regard, the victim – and his representatives – may submit pleas and motions, offer evidence and formulate arguments; in other words, they may request what they need to meet their interests, draw the court’s attention to matters relating to this, and ask for the corresponding rulings. These powers should not be confused with conducting the criminal action, although this could be placed in the hands of the victim, if national law so decides, based on certain internal decisions relating to criminal policy that have consequences for the procedural system. 

22. 
Moreover, victim and representatives can receive information – and not merely “be pending,” passively, on information that others decide to give them. To the contrary, they can require it in the exercise of procedural powers – on substantive and procedural aspects of the proceedings in which they are actors. They can also offer evidence: it is understood that this is offered in order to support their participation, and thus the evident relevance of any admissible probative elements that help prove facts and responsibilities before the different authorities who intervene in the proceedings and whose decisions influence their development and conclusion. They are authorized to formulate arguments; that is, to state their position on the facts and the latter’s legal significance, which includes the pertinence of the prosecution and the legal consequences of the offense committed – if applicable. And they can use any means of objection as regards the rights they allege during the proceedings. The same paragraph 233 includes a broader phrase that “summarizes” the meaning of the previous ones and keeps access to other natural implications of the procedural performance of the victims open; they may “assert their interests.” 

23. 
Paragraph 233 clarifies two other matters of great importance for the issue in question. On the one hand, the right of access and the capacity to act of victims and representatives is manifest throughout the proceedings: “at all stages and in instances of these investigations or proceedings.” The Court recognizes and respects the structure of the prosecutorial system in the different countries and knows that prosecutions may be conducted by different authorities, composed of different stages, and correspond to different concepts. Consequently, it does not allude merely to investigations or trials, because it does not want to restrict the extensive right of the victims, which could clash with the national particularities – perfectly valid – of the prosecutorial system. To the contrary, it alludes to all the stages and instances that may be pertinent for the purpose of investigation and prosecution, and this naturally ranges from the start of the investigation until the exhaustion of the dispute by the final concluding ruling provided for by domestic law.

24. 
On the other hand, the judgment has also been careful – in light of the concern I expressed above – to ensure that there is clarity concerning the functioning of the domestic legal system in relation to the victims’ procedural rights, as these are inferred from international human rights law. In this area as in many others, the latter has made significant advances under the pro homine banner, which does not combat, but rather contributes to justice. Obviously, it does not want to lose in the domestic jurisdiction, what it has tried to obtain in favor of the rights of the victim in the international jurisdiction.

25. 
After all, paragraph 233 does not infer that domestic law will decide whether or not the victim will be given access to the stages, instances, investigations and trials; whether or not he may submit pleas and motions, receive information, offer evidence, and formulate legal findings and arguments. This series of possibilities gives content to the victim’s participation under international law. The domestic legal system, which should not reduce the fundamental rights of the victim, can and must establish the ways, channels, means, and reasonable times for its exercise, without losing sight of the essence of these rights and the purpose of their exercise.
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