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CONCURRING OPINION OF JUDGE SERGIO GARCÍA RAMÍREZ REGARDING THE CASE OF TRISTÁN DONOSO v. PANAMA, OF JANUARY 27, 2009
1. 
I have concurred with my fellow justices sitting in the Inter-American Court of Human Rights when delivering the judgment disposing of the Case of Tristán Donoso v. Panama, the examination of which gives rise to several issues the Tribunal has analyzed and determined. I deliver the instant concurring opinion in order to set forth complementary considerations or to revisit Court case law. 
The principle of legality

2. 
In this dispute –as in others, which as a whole have permitted the development of a worthy jurisprudence- the violation of the principle of freedom from ex post facto laws provided in Article 9 of the Convention has been the matter. Such principle is, without any doubt, one of the most important references in criminal matters ─which does not mean it is not applied to other matters─, and derives from the reforming trend that tried to, and succeeded in, “reconstructing” punitive Law form the XVIII Century onwards.

3. 
Legality, a guarantee of the greatest value concurring to define the Rule of Law and to exclude authoritarian discretion, entails several questions the Inter-American Court has examined. For the time being, the different sign the rule of legality shows in the system having its roots in Continental European  ─ statute ruled ─  and the Common Law System is not included among such questions. Neither has the relation such rule bears to the principle enshrined in Human Rights and Criminal International Law whereby behaviors in breach of general principles of law, and widely recognized as illegal, have been punished. I set aside, for the time being, such aspects of the issue.
4. 
Court case law has referred to the nuclear or literal concept of legality: provision for a crime and its legal consequences in the penal rule, under the maxim nullum crimen nulla poena sine lege. Of course, the Tribunal has also studied procedural and executive legality. If the punished conduct has not been established by statute, the principle of legality has been manifestly violated. 
5. 
Such breach also appears when the legal description of the behavior is equivocal, confusing, ambiguous to the point of prompting diverging constructions (“fostered” by the lawgiver and ushering discretion) and of leading to different penal consequences, as reflected in punishment and prosecution, for example. Hence the requirement for strict specification of punishable behaviors, under the principle of legality.

6. 
The case law of the Court likewise indicates that the State cannot include just any conduct in a criminal description, nor group thereunder different behaviors to be uniformly punished, regardless of the diverse elements concurring in the illegal action. In doing so, it would break the penal framework admissible in a democratic society: a framework that in the course of recent centuries has become more and more specific and demanding, although it has had to suffer from some authoritarian relapses as well. 
7. 
Inn other words, there are limits for the powers of crime description and punishment lying in the hands of lawmaking bodies (it is, for example, inadmissible to incriminate conducts which are naturally lawful: such as medical care; or to consider in a uniform manner and indiscriminately widely differing hypothesis of life deprivation, all of them punished with "mandatory penalty of death"). Overstepping such limits implies violating the principle of legality. It has been thus understood by Inter-American case law, which in this sense has incorporated into the notion of legality a “material” element. 
8. 
It is obvious that it is necessary to take into account at this point the rules in the American Convention about legitimate restrictions or limitations to the enjoyment of rights and freedoms. This leads us on to analyze the concept of “laws” employed in Article 30 of the Convention, and the relationship between duties and rights, to which Article 32 thereof refers, besides the allusion to other restrictions associated with certain rights and freedoms, provided in the precepts dealing therewith. The case law of the Court has explored this matter and adopted definitions that make up Inter-American Human Rights Law. The aforementioned examination goes further, of course, than the mere verification that a certain behavior  ─ whichever it may be ─  is described in a document clothed with the formalities of a criminal statute.
9. 
As it has already been observed, human rights confer legitimacy upon the punitive statute and, at the same time, limit its scope and operation. Criminal Law occupies a “frontier” area, so to speak, between legitimate public reproach  ─ entailing penal consequences ─  and excessive incrimination  ─ that implies overacting the punitive function. None of the foregoing is alien to thinking about penal legality, which is not just literally including any conduct, at the lawmaker's discretion.
10. 
In short, when considering whether Article 9 of the Pact of San Jose has been violated, the Tribunal does not exclusively analyze if there is or there is not a provision incriminating the conduct examined, but also the way it is done and the nature and the characteristics of the reproached behavior. If it were not so, it would be enough Were it not so, it would be enough to enact into statute criminal descriptions “made to measure” in order to avoid the responsibility that could be incurred, under Article 9 of the Convention, by an arbitrary or an excessive description. It is worth imagining the outcome of such a narrow “legality” standard.
Public Attorneys

11. 
I also wish to dwell on the Public Attorneys (hereinafter also “the PAs”), that has played, and still plays, a leading role in criminal prosecution, lato sensu. Obviously, this is hardly the place to mention the historic development of the Public Attorneys. However, it is advisable to note two substantial points which allow us to perceive the nature, to appreciate the performance and to establish the characteristics of the PAs: a) this figure appeared and acquired importance as a “magistrate for legality”, and still maintains such character (described with different expressions); and b) it appears with different characteristics and assumes diverse powers (generally powers in the nature of duties) in the several national systems, which nonetheless show a certain trend towards uniformity and harmony. In Latin American Law, the Public Attorneys has many roots, coming from: Spain, France and the United States of America; in some countries and at certain points in time, other sources concurred. All of them have contributed to cast particular institutions, even though radically coincident among themselves.
12. 
I do not consider it reasonable to “adjust” Public Attorneys to a single pattern, without accepting variants nor recognizing specific national developments and needs. Such dominant models may generate disturbances or malfunctioning in the legal system and in its bearing on the diverse circumstances wherein its rules must be applied. As far as the duties of Public Attorneys are concerned, and as regards criminal prosecution (although PAs also act in other areas), several States have chosen to confer upon them investigation powers, independent from those of the adjudicator, (the Court of Inquests); in others, they have accusing powers, on the basis of a previous inquiry; in several ones, they act in concurrence with private accusers; in some, they hold a monopoly on criminal action, et caetera. And as far as organization is concerned, there are States where the PAs or Public Prosecutors are a constitutionally autonomous body, and States where they are part of the Executive Branch, or of the Judiciary. 
13. 
Naturally, there are interesting arguments for and against each one of the aforementioned options, as well as regarding their different combinations and developments. Such arguments must be weighed in the light of their real conditions. Their assessment, in the final analysis, falls within the purview of domestic instances. Certain forms of organization (such as the constitutionally instituted autonomy) “are and seem to be” more adequate than others to foster discipline under statute and respect for human rights, points which I will take up in the following paragraphs.
14. 
For the purposes now sought  ─ national and international human rights protection ─ , what matters is to acknowledge that any organizational and operating system for Public Attorneys, a State institution, must respect individual rights, that is it must consequently conform to the respect and guarantee general duties. Therefore, a “human rights perspective” is required in order to assess the performance of Public Attorneys; the administrative approach or the procedural perspective are not enough. It is the former aspect, and not the two latter ones, that can be questioned before a human rights tribunal.
15. 
If Public Attorneys are “magistrates of legality”, their inquest function  ─ and more so their quasi adjudicating duties, where they have them ─  must abide by statute. To put it differently: they must pay attention solely and exclusively to it when establishing the existence of a criminal act or when ascribing criminal responsibility, be it to institute (or not to institute, when the system allows them to decide the point at their own discretion) an action, be it to indict, with all the different attending procedural actions. In such sense, actions by the PAs are “neutral” at the first stage (inquest), even though they may become “parties” at the second one (indictment), once they have reached a position about the facts and those responsible for them. 
16. 
PAs would not be true to their mission if they avoided the rule of law, which does not  condemn or acquit any person beforehand, but that orders that the facts leading to a conclusion serving truth, and therefore instrumental to justice, be searched for diligently. In such sense, the duty  ─ and the work ─  of PAs are akin to those of the tribunal. Neither they nor the latter pursue their own interests, but they rather exercise public functions regulated by statute. It is for statute to set the framework, the course and the limits.
17. 
Public Attorneys are an institution, rather than individuals. Consequently, they act “institutionally”, conforming to unity and indivisibility principles, among others. What I have said hereinbefore is applicable to the operation of the “Public Attorneys institution”, but in fact such institution is left in charge of individuals acting on the basis of their institutional investiture; they are therefore bound to strictly perform the statutory duties of the institution they represent. 
18. 
The sole dependence of the law characterizing PAs as the officials whose duty is to investigate and charge, does not exclude the possibility that the “Public Attorneys institution” adopt general standards to construe the statutory rules they must apply (by means of agreements receiving different denominations; internal administrative acts, which should be made public as a legal certainty imperative) so that they can take action in the proceedings as one, in an institutional manner, avoiding inconsistency and divergence. None of the foregoing implies that the authorities empowered to establish such general construction standards secundum legem (which, in the long run, are subject to assessment by the court, whose construction of statute is final), may determine beforehand that the institution act, in the course of the prosecution, contra legem. 
19. 
For the reasons hereinbefore stated, I fully subscribe the observation by the Inter-American Court in el paragraph 165 of the judgment to which I append the instant opinion, when it upholds that “prosecutors, [that is the Public Attorneys acting in criminal proceedings] must watch for the law to be correctly applied and seek the truth of the facts as they are, acting professionally, loyally and in good faith, considering both the elements that prove the existence of the crime and the participation of the person charged with such crime, as well as the elements that may extinguish or extenuate the criminal responsibility of the accused”.
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