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CONCURRING OPINION OF JUDGE SERGIO GARCÍA RAMÍREZ

IN RELATION TO THE JUDGMENT OF THE

INTER-AMERICAN COURT OF HUMAN RIGHTS 

IN THE CASE OF USÓN RAMÍREZ V. VENEZUELA, OF NOVEMBER 20, 2009

1. In this judgment, to which I agree with and cast my concurring opinion, the Inter-American Court defined a criterion, which it had profiled previously, but not developed in a timely fashion with its natural consequences. In different occasions I have maintained the relevance of adopting this criterion in the analysis and decision making of a case, from a due process standpoint, when the fundamental problem lies in lack of the information in the heading of Article 8 of the American Convention: the actions of a competent, independent, and impartial Tribunal, as a fundamental right of the defendant. 

2. it is known ---and the Court has so stated-- that due process is about the concurrence of diverse elements, whose presence ensures access to justice, an individual’s ample defense, effective representation, –all in all--- the protection of rights and freedoms through prosecution. In this sense, due process constitutes a condition, or an indispensable tool, for the protection of rights. Concurrence of diverse elements within the frame of due process does not mean however that they are of equal nature and that their absence or detriment will yield identical outcomes in the prosecution. 

3. Most cases brought to the Inter-American Court include issues related to due process, in a broad sense, which for sure is not compacted to its main frame –article 8 of the American Convention—but it rather cites specific applications from other precepts, such as Article 4, regarding rights surrounding the death penalty; 5, regarding integrity; 7, regarding freedom, and 25, concerning procedural protections of fundamental rights, which is not necessarily absorbed, incorporated, or subsumed in Article 8.  

4. It is important to distinguish –-as the Court is now doing-- between different issues encompassed under the title “Right to a Fair Trial” of Article 8 which can be associated, for this purpose, with the concept of due process. On the one hand, paragraph 1, refers to a broader right, of a very general reach, which comes to light in the procedural solution –definition of rights and determination of obligations – in all kinds of controversies, regardless of subject matter and specialty stemming from it, of the jurisdictional authority who will adopt the final decision. I am referring to the right of every person to be heard by a judge or an independent and impartial tribunal, which is his or her competent tribunal, with observance of determined rights and within a reasonable timeframe.

5. On the other hand, paragraph 2 of the same Article, contains a list of rights addressing the criminal prosecution, those of which acquire a special meaning under the so called presumption -- or principle -- of innocence. The Court’s jurisprudence has highlighted: a) that this catalogue constitutes a minimal relationship --as the very concept states --, clearly subject to a pro persona extension thru national or international codifications and also thru interpreted jurisprudence, and b) the rights listed in this paragraph can be applied to situations which are not of a criminal nature, to the extent that they are pertinent and based on the nature of the proceeding to which they are transferred. The progress of the Inter-American Court has leaned on this two way direction which has also revised –-another recent advance—the points of reference to evaluate the reasonableness inherent to the term mentioned on article 8(1)

6. In my view, there is a relevant difference between a right or guarantee (for the sake of the matter it is not necessary to distinguish between the two terms) to a competent tribunal as recognized in paragraph 1 and the various minimum guarantees stated in paragraph 2. The intervention of a competent, independent and impartial judge is of course an assumption of due process. If it is absent, there is no real process, but a mere appearance of one. It would only be a simple process, which would not fulfill the essential right of the accused. It is not possible to assume that he or she can be tried and to have the dispute resolved by any person or office lacking these attributes, and that the procedure by which they are subjected deserves to be ranked as a process and the resolution by which the process concludes, constitutes an true judgment.

7. 
The Inter-American Court has so understood or implied as it examines the process followed before a body that lacks subject-matter and personal jurisdiction necessary to hear and to judgment; for example, a military tribunal which resolves controversies beyond its scope or if it pronounces judgments on individuals who are not active members of the armed forces. On such cases, the Court has issued the invalidity of the procedure and cleared the door that leads to a true process. Therefore there is no infringement of Res Judicata –which was not produced – and neither of the double jeopardy prohibition for the same facts or the same crimes –because the first process was not an authentic procedure at mercy of the ne bis in idem formula.

8. 
If in a proceeding all the guarantees indicated in Article 8(2) of the American Convention had been observed, but not the guarantee of a competent tribunal encompassed in paragraph 1 of said Article, it would not be understood that due process existed nor would it be accepted that its culmination constituted a definitive judgment. The denial would stem from the fact that all the actions were carried out by a body that did not meet the conditions of Article 8(1), an irremediable defect. Lets say, for example, that the dependant boday, partial and incompetent permits the defendant the time and means to prepare his defense. Having done this does not then give this body the capacity to resolve the controversy nor doe it dismerit the violation to Article 8(1). To briefly state, the defendant was not heard by he who was designated to hear him. 
9. 
The same would not result, if in turn, the points of paragaph 1 of the cited concepts are satisfied, but the guarantees encompassed in paragraph 2 are then placed in a vulnerable position. If that were to occur, replacement of acts and stages of the proceeding would be admissible, perhaps before the same jurisdictional authority which saw the case, with a condition that the cause is transmitted with strict adherence to the guarantees originally unattended, in the means that this be legally necessary or possible. Lets suppose, for example, that the defendant was not afforded the opportunity and the means for a defense. Its possible, in principle, that the all or part of the proceedings be repeated in order to satisfy the defendants right to a defense. Also, to briefly state, the defendant may have been heard, but not in the way he should have been heard, this would imply a need to rectify the formula applied, not necessarily to do away with the tribunal. 

10. 
This being the case, when a competent tribunal does not interfere, but rather the case is assumed by another organ which lacks the proper characteristics to handle the case, the Inter-American Court can declare that there was no due process, given a failure of an essential nature, and that no actions taken in such conditions could have produced the legal effects which were thrown out—namely, the efficiency it would have –if it had been met before a judge fully capable of reviewing the cause. As such, it is not necessary to declare the violation of other procedural guarantees. All the issues are dealt with from the start of the proceeding. In a sense –to use an expression evoked in evidentiary matters –the “fruits of a poisonous tree.” 

11. 
This is what the Court has manifested in the judgment of Usón Ramírez, a decision which is similar –but not identical –to other cases which have been held similarly. It was different in the case of Castillo Petruzzi, a decade prior, wherein the Inter-American Court indicated that the tribunal which saw the case lacked subject-matter and personal jurisdiction, as well as independence and impartiality, and that it subsequently analyzed the facts constituting diverse violations to the guarantees recognized in Article 8(2). The detailed test of the characteristics encompassing each violation had significant relevance in the period in which the Tribunal was formulating extensive legal doctrine regarding due process in criminal matters. 

12. 
I would like to emphasize that the opinion I am expressing in concurrences with the criterion adopted by the Inter-American Court in the case of Usón Ramírez, does not in the most minimum –I highlight with emphasis –that the Tribunal cannot or should not review, apart from the failure of a competent judge, the acts of violation that may have concurred with the case and analyzed the factors which accredit their incompatibility with the procedural obligations specified in Article 8(2). 

13. 
It is perfectly possible, and most assuredly desirable in most cases, or perhaps in all cases, that the Tribunal indicate the violations committed and reiterate the interpretation of the terms encompassed in Article 8(2). It is in this sense that this jurisdiction acts, attending to its protective nature its jurisdictional mission, when it admits---or better yet, favors, with all the reason, as we have seen in many occasions—an ample exposition of facts and legal considerations, which inform the said judgment, including the cases wherein the State recognizes its responsibility, namely, when the confession of the facts and the admission of the claims concur---a situation which can be identified as a “search.” In other procedural orders, this recognition would evince a conclusory process, and without more, a stay of proceedings. Fortunately, the new Inter-American Court Rules of Procedure have changed the regulation of these procedural acts and modified concepts which should have been suppressed. 

Sergio García Ramírez

Judge

Pablo Saavedra Alessandri


Secretary

PAGE  

