SEPARATE CONCURRING OPINION

Judge Oliver Jackman


In this judgment, the Court “finds that damage to Mr. Wilson Gutiérrez-Soler’s life project has occurred as a result of the violation of his human rights.” However, the Court has decided not to compensate for said damage “financially, since the conviction pronounced elsewhere in the judgment contributes to compensate Mr. Wilson Gutiérrez-Soler for pecuniary and non pecuniary damages.” 


In the Case  of Loayza Tamayo, the Court also recognized “the existence of grave damage to the ‘life plan’ of Ms. María Elena Loayza-Tamayo, caused by violations of her human rights”, but found that “neither precedents nor doctrine has evolved to the point where acknowledgment of damage to a life plan can be translated into economic terms.” In that case, as in the one discussed herein, the Court held that “that the victim’s recourse to international tribunals and issuance of the corresponding judgment” provided an adequate reparation for damage of such kind.


In the judgment on reparations passed on the Case of Cantoral Benavides, the Court held that the events discussed in that case

 
dramatically altered the course that Luis Alberto Cantoral-Benavides’ life would otherwise have taken. The pain and suffering that those events inflicted upon him prevented the victim from fulfilling his vocation, aspirations and potential, particularly with regard to his preparation for his chosen career and his work as a professional. All this was highly detrimental to his “life project”.

In that opportunity, abandoning the reluctance displayed in the Case of Loayza Tamayo, the Court held – and consequently ordered – that “the best way to restore Luis Alberto Cantoral-Benavides’ life plan is for the State to provide him with a fellowship for advanced or university studies […] at a learning institution of recognized academic excellence.”


I did not take part in that judgment due to reasons beyond my control. Had I participated in that vote, I would have concurred with the Court's ruling based on the facts; however, I would have felt the need to raise a strenuous objection, as I did in my Separate Opinion in the Case of Loayza Tamayo, regarding the apparent ratio decidendi; i.e., the thesis that there is a new category of damages aimed at redressing the damage to the “life project” sustained by the victim, that is somehow independent and different from the category of damages currently known as “moral” or “non pecuniary”.


In my Vote in the Case of Loayza Tamayo, I stated that: 

I am of opinion that there is ample precedent in the jurisprudence of this Court, without necessity for the creation of a new head of damages, to permit the Court to assess the damage here identified and to make the appropriate orders in terms of Article 63 of the American Convention on Human Rights ("the Convention") [...]. Under the Convention the Court has authority to order "fair compensation" to be paid to a successful plaintiff. In a given case it is thus open to the tribunal, once the standard test of remoteness of the damage is met, to rule on any identifiable damage which the plaintiff has sustained as a result of violations of the rights and freedoms protected under the Convention.

I support the decision of the Court regarding the relief granted to Gutiérrez-Soler; however, I am not satisfied that there be in this case any element that may lead me to change the opinion stated in the Case of Loayza-Tamayo.

Not only would the concept of redeemable damage to the so-called “life project” give the impression that the Court is too eager to find innovative methods to punish respondent States but also, in my most respectful opinion, it is artificial and a creation that does not respond to any identifiable legal need.
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