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CONCURRING OPINION OF JUDGE CECILIA MEDINA

I agree with the Court’s decision that Articles 5(1), 22 and 21 of the American Convention have been violated, all in relation to Article 1(1) thereof, and also Articles 8(1) and 25 of the Convention. Nevertheless, I have prepared this opinion because I consider that, in the judgment, the Court failed to declare that Article 4 had also been violated, based on the State’s failure to comply with its obligation to investigate the deprivation of life that occurred owing to the massacre that took place in Moiwana in 1986. Furthermore, it did not note that Article 5 had been violated, also due to the State’s failure to comply with its obligation to investigate these facts, but in relation to personal integrity.
  In my opinion, then, the omission of Article 4 left the violation of Articles 8 and 25 of the Convention unsubstantiated.

First, I would like to establish the general premises for this position and, then, refer to the specific case that is the subject of this judgment.

With regard to the general premises:

1. The American Convention establishes the obligation of the State to respect and guarantee the human rights recognized therein. The obligation to guarantee, which is relevant in this opinion, “is not exhausted by the existence of norms designed to make compliance with this obligation possible, but requires governmental conduct that ensures the genuine existence of an effective guarantee for the free and full exercise of human rights.”
  With these words, the Court establishes the notion that it is obligatory for the States Parties to implement actions designed to comply with this provision.

Since the obligation to guarantee refers to specific rights, it is complied with in different ways according to the right that is the object of the guarantee.

2. In my opinion, and I believe that it is the Court’s case law as well, the obligation to investigate, which the Court has mentioned consistently in cases where violations of Articles 4 and 5 of the Convention have occurred, derives from the general obligation of the States Parties to guarantee these two rights – in other words, from Article 1(1) of the Convention read in conjunction with Articles 4 or 5 thereof. The grounds supporting this position can be found from the inception of the Court’s jurisprudence and have prevailed to date.

3. Moreover, based on the above, it is evident that the obligation to investigate can only be demanded with regard to a substantive right that must be protected. The Court has regularly recognized the essential link between the obligation to guarantee, and consequently to investigate, and the respective right that must be guaranteed.

This position can already be seen in the Court’s first judgment, where it affirmed that Article 1(1) “specifies the obligation assumed by the States Parties in relation to each of the rights protected. Each claim alleging that one of those rights has been infringed necessarily implies that Article 1(1) of the Convention has also been violated.”
 In accordance with this position, in the Tibi case for example, the Court stated that, owing to the obligation contained in Article 1(1) to respect and ensure the rights of the Convention, “the State has the obligation to initiate an immediate effective investigation ex officio that makes it possible to identify, prosecute and punish those responsible when there has been a complaint or there are grounds for believing that an act of torture has been committed in violation of Article 5 of the American Convention.”
 In the Myrna Mack Chang case, the Court stated that “safeguarding the right to life requires conducting an effective official investigation when there are persons who have lost their life as a result of the use of force by agents of the State.”
 This idea is repeated, inter alia, in the following judgments: Gómez-Paquiyauri Brothers,
 Cantoral-Benavides,
 Caballero-Delgado and Santana,
 and Baena-Ricardo et al.

Even in cases in which the Court has examined the violation of Article 1 in an independent chapter, it has still linked the violation of Article 1(1) to the right violated.  In the Juan Humberto Sánchez case, for example, the Court decided that: “The violations of the right to liberty and personal safety, to life, to physical, mental and moral integrity, […] that have been established in this judgment, are attributable to the State […]. Therefore, the State is responsible for non-observance of Article 1(1) of the Convention, in connection with the violations held regarding Articles 4, 5, 7, 8 and 25 of that Convention.”
 The judgment in the Bámaca-Velásquez case, based on the same violations, has the same conclusion.

4. A similar situation exists with regard to Article 2 of the Convention, which also contains a general obligation that underlies the rights recognized in the Convention. The Court’s position in this regard has been the same, even when it has dealt with the violation of Article 2 in a separate chapter. In the Suárez-Rosero case, for example, first the Court established a violation of Article 7(5) and then, in the chapter dealing with Article 2, it concluded that:

99.
In conclusion, the Court points out that the exception contained in the aforementioned Article 114 bis violates Article 2 of the Convention in that Ecuador has not taken adequate measures under its domestic law to give effect to the right enshrined in Article 7(5) of the Convention.

Thus, the Court linked the failure to comply with Article 2 to the violation of a specific right.

5. This linkage between the obligation of Article 1(1) and the substantive right that is protected makes it unlikely that an autonomous violation of that right can be declared. If the State is obliged to guarantee the rights established in the Convention – as  Article 1(1) states – the object of the guarantee can only be one or more of those rights, and it shall be understood that the obligation has not been complied with only with regard to that right, and constitutes a violation of the latter.

Consequently, I consider that the legal grounds that the Court can invoke to demand that a State comply with the obligation in Article 1(1) are the existence of a violation of a right that should be protected, ensured or guaranteed. In other words, there appear to be no other legal grounds for obliging a State to investigate facts, other than the Court deciding that by failing to conduct an investigation, the obligation to guarantee a specific right has been violated.


Furthermore, I do not consider that the Court has the authority to demand that a State investigate any fact, without basing this demand on legal grounds arising from the Convention or on the international norms which the Court can invoke to justify its decisions. Indeed, there appears to be no mention in the Court’s case law of legal grounds other than the one described above.

6. Looking at another aspect of the problem, the case law of the Court, with which I agree, also seems to indicate that a right recognized in the Convention may be violated by either the act or the omission of the State. This had already been stated by the Court in the Velásquez Rodríguez judgment on the merits, and is defined specifically in the Children’s Rehabilitation Center judgment. In paragraph 156 of this judgment, the Court holds that States “have the obligation to guarantee the creation of the conditions required for the full enjoyment and exercise” of the right to life, and then establishes that, since Paraguay had not taken “the necessary and sufficient positive measures to guarantee conditions for a dignified life for all the detainees or taken the special measures required for the children,” the State had violated Article 4.
 

With regard to this specific case:

1. The first point that the Court had to decide in this case referred to its competence ratione temporis to hear it, since the massacre of many members of the Moiwana Community had occurred in 1986 - namely, before the date that the American Convention came into force in Suriname and also before the date that this State accepted the Court’s jurisdiction.
 Respecting this lack of competence, and when ruling on the preliminary objection ratione temporis filed by the State, the Court stated that it was unable to examine the violation of Article 4 in relation to the alleged arbitrary deprivation of life of members of the Moiwana community by State agents, or the violation of Article 5, which could derive from any adverse effects on personal integrity that occurred the day of the events of 1986; that is, it could not rule on the alleged violation of the obligation to respect the right to life and the right to personal integrity that had occurred on November 29, 1986, in Suriname.

Notwithstanding the above, the Court understood that the events that occurred in 1986 gave rise to the obligation to investigate them, and that this obligation was pending execution when the Court acquired jurisdiction to try the State of Suriname and, thus, ratione temporis, it came within the Court’s jurisdiction.

2. In my opinion, the obligation to investigate was generated at the time of the massacre.  It should not be forgotten that, at that date, Suriname was a member of the Organization of American States and, as a member, it was obliged to respect and guarantee the human rights established in the American Declaration of the Rights and Duties of Man, which include, in Article 1, the rights to life, liberty and the security of the person. Thus, the massacre of the Moiwana village did not take place in the absence of norms of the system, which Suriname should have respected.

However, the Court was unable to monitor compliance with that obligation because it lacked jurisdiction to do so. Its jurisdiction commenced when Suriname deposited the appropriate instrument, in accordance with Article 62 of the Convention. At that moment, the obligation to investigate was pending, because it is an obligation that is not exhausted when the facts occur.
 That is what the Court decides in paragraph 40 of the judgment.

3. Since the Court decided that the State had the obligation to investigate the facts of the massacre, it should have set out the legal grounds for that obligation, because if these grounds did not exist, neither did the obligation. Paragraph 156 of the judgment failed to mention this.

This is essential because, if the obligation to investigate does not exist, the Court cannot maintain that there has been a violation of Articles 8(1) and 25 to the detriment of the members of the Community. Article 8(1) establishes how an investigation should be conducted, when there is an obligation to investigate, and Article 25 establishes the need for a remedy “for protection against acts that violate […] fundamental rights…”
The mention made by the Court of Article 1(1) does not resolve this vacuum. In this case, the obligation to guarantee refers to the duty to comply with the contents of Article 8 and of Article 25, but cannot serve as grounds to hold that the State had the obligation to investigate. Due process and remedies can only be demanded to protect another human right or rights; these other rights necessarily arise from another source, which the judgment in this case fails to mention.

4. Based on the considerations and reasoning in the first part of this opinion and the considerations on the case itself that precede this paragraph, I conclude that, in this judgment, the State of Suriname is obliged to investigate the facts of the 1986 Moiwana massacre owing to the existence of its obligation to guarantee the rights to life and personal integrity, and that not guaranteeing them constitutes a violation of Articles 4 and 5 which recognize them, read in conjunction with Article 1(1).

5.  Thus, I consider that the Court should have declared that Articles 4 and 5 were violated in relation to the failure to comply with the obligation to investigate, because this was part of the obligation to guarantee against the deprivation of life and the adverse effects on personal integrity that were alleged in the case. 
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�	In the case of Article 5, in addition to the lack of investigation into violations of integrity that occurred during the massacre, there were other allegations regarding violations related to events that took place after the massacre, on which the Court did rule (see paras. 90 to 103) 





� 	Ibid, para. 167.





� 	Cf. Case of Velásquez-Rodríguez. Judgment of July 29, 1988. Series C No. 4, paras. 166 to 177. 





� 	Cf. Case of Velásquez-Rodríguez, supra note 3, para. 162.





� 	Cf. Case of Tibi. Judgment of September 7, 2004. Series C No. 114, para. 159.	





� 	Cf. Case of Myrna Mack-Chang. Judgment of November 25, 2003. Series C No. 101, para. 157.





� 	Cf. Case of the Gómez-Paquiyauri Brothers. Judgment of July 8, 2004. Series C No. 110, para. 131.





� 	Cf. Case of Cantoral-Benavides. Judgment of August 18, 2000. Series C No. 69, tenth operative paragraph.





� 	Cf. Case of Caballero-Delgado and Santana. Judgment of December 8, 1995. Series C No. 22, para. 56.





� 	Cf. Case of Baena-Ricardo et al. Judgment of February 2, 2001. Series C No. 72, fifth operative paragraph.





� 	Cf. Case of Juan Humberto Sánchez. Judgment of June 7, 2003. Series C No. 99, para. 145.





� 	Cf. Case of Bámaca-Velásquez. Judgment of November 25, 2000. Series C No. 70, para. 213. See also sixth and eighth operative paragraphs.





� 	Cf. Case of Suárez-Rosero. Judgment of November 12, 1997. Series C No. 35, para. 99.





� 	Cf. Case of the “Children’s Rehabilitation Institute”. Judgment of September 2, 2004. Series C No. 112, para. 176. See also fourth operative paragraph of the judgment.





� 	The Court encountered a similar problem in the Case of the Serrano-Cruz Sisters, but in that case there was an obstacle that prevented it from declaring that the obligation to investigate subsisted.  There, the State had accepted the Court’s contentious jurisdiction with the express reservation that the Court could only and exclusively examine the facts or legal acts occurring after the date of the State’s acceptance of the Court’s jurisdiction or those facts or legal acts whose execution had commenced after that date. See Case of the Serrano-Cruz Sisters. Judgment of November 23, 2004. Series C No. 118, paras. 57 to 96).





� 	See paras. 37 to 43.





� 	See para. 40.





� 	Similarly, the Court indicated in the Tibi case that “[s]ince the date the said Inter-American Convention against Torture entered into force in Ecuador (December 9, 1999), the State has been obliged to comply with the obligations contained in that treaty.” (Cf. Case of Tibi, supra note 5, para. 159)
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