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I. 
Freedom of thought and expression in the case of Kimel v. Argentina.

1.
In the judgment rendered in the case of Kimel v. Argentina, the Court reasserts the concept of freedom of thought and expression as a fundamental right in a democratic society. The conduct of Mr. Kimel, according to the record of the case, fitted into the regular exercise of such right. In the case in point, the investigative journalistic work carried out by Mr. Kimel provided important information and evidence on the actions of a judge regarding the investigation into a serious violation of human rights occurred during the military rule in Argentina. The so-called “San Patricio massacre,” in which five clergymen belonging to the Palotine Order were murdered, was a serious event Mr. Kimel investigated in such work.

2.
From the record of the case it results that the information and the opinion expressed by Mr. Kimel fitted into the regular exercise of a right and that the criminal sentence imposed on him was disproportionate. In the agreement signed by the parties during the proceedings, they refer to an “unfair criminal sentence” which is, certainly, the main aspect of the international responsibility of the State in the instant case. It is a proven fact that Mr. Kimel had not used excessive language and that his criticism had no bearing on the private life of the judge who brought criminal proceedings against him, but on the judicial handling of the case he was hearing.

3.
In the instant case, it is of the utmost importance that the State has acquiesced and accepted that it violated Mr. Kimel’s right to freedom of thought and expression, further acknowledging the lack of accuracy of the criminal laws which punish defamation. It is also relevant that the State has regretted “that the only person ever convicted for the massacre of the clergymen belonging to the Palotine Order was precisely the journalist who thoroughly investigated such dreadful massacre and its judicial handling.” As a consequence of the State’s acquiescence, the Court ordered the State to bring its domestic legislation in line with the provisions of the Convention within a reasonable time, in a manner such that the lack of accuracy admitted by the State “is amended so that the requirements of legal safety are met and, therefore, the right to freedom of thought and expression is not impaired” (para. 128).
4.
The Court has determined that in the instant case there has been an abusive exercise of the State’s punitive power, taking into consideration the charges brought against Mr. Kimel, the impact they had on his legally protected interests, and the nature of the sentence imposed on the journalist –deprivation of freedom (para. 80).

II. 
Freedom of thought and expression in the American Convention
5.
In the judgment, the Court has recalled that the right to freedom of thought and expression as enshrined in Article 13 of the Convention is not an absolute one (para. 54). This is in line with the Court’s case law, as stated in the judgments rendered in the cases Herrera-Ulloa v. Costa Rica (para. 120), Ricardo Canese v. Paraguay (para. 95) and Palamara-Iribarne v. Chile (para. 79). It should also be remembered that, in accordance with the provisions of the Inter-American Democratic Charter (Article 4), freedom of expression and of the press is one of the fundamental components of the exercise of democracy. Being a right to which all individuals are entitled, the right to freedom of thought and expression may not be restricted or matched with the rights of journalists or with the exercise of the journalistic profession, as it is a right which is enjoyed by all individuals and not only by journalists through the mass media.  

6.
The Court has repeatedly held in its case law that this right may be subject to subsequent liability and restrictions, as provided for in Article 13 of the Convention (subparagraphs 2, 4 and 5). In this regard, the Court has pointed out that such restrictions have an exceptional nature and must not limit the full exercise of freedom of thought and expression beyond what is strictly necessary so that they do not become a direct or indirect means of prior censorship. 

7.
In fact, the exercise of the right to freedom of thought and expression is limited by other fundamental rights. In this regard, the right to have one’s honor respected is the main legal reference when considering such limitations. This right is specially protected by the Convention in the same Article 13, as it provides that the exercise of the right to freedom of thought and expression must “ensure respect for the rights or the reputation of others” (Article 13(2)). In much the same manner as all individuals are entitled to the right to freedom of thought and expression and not only journalists or the mass media, in accordance with the Convention, not only journalists must ensure the respect for the rights or the reputation of others, respecting the right to have one’s honor respected, but also all individuals who exercise such right to freedom of thought and expression.

8.
The State must ensure to all individuals who consider that their right to have their honor respected has been impaired, the availability of the appropriate judicial mechanisms so that the pertinent responsibilities be determined and punishment be imposed. Should the State fail to do so, it would be held to have international responsibility. In this judgment, the Court has clearly established the obligations of the State regarding this matter in its capacity as guarantor of all fundamental rights. Along these lines, it is relevant that the Court has reiterated its case law, according to which the State has “a key role in trying to determine responsibilities and impose sanctions as may be necessary to achieve such purpose. Resorting to civil or criminal proceedings will depend on the considerations discussed below” (para. 75). Such is, therefore, the specific corollary of the State’s duty to ensure the rights enshrined by the Convention.

9.
In the exercise of the right to freedom of thought and expression, the mass media are not the only party involved, but, certainly, an essential one. In its case law, the Court has determined that the mass media play an essential role as “vehicles for the exercise of the social dimension of freedom of expression in a democratic society.”
 Notwithstanding, the Court has ruled that, “… it is vital that [the media] are able to gather the most diverse information and opinions. The media, as essential instruments of freedom of thought and expression, are required to discharge their social function responsibly.”

10. In this judgment, the Court has noted the need to protect the human rights of those who “face the power of the media” (para. 57). It has further established that the State “must not only minimize restrictions on the dissemination of information, but also extend equity rules, to the greatest possible extent, to the participation in the public debate of different types of information, fostering informative pluralism” (para. 57).

11.
This is an issue of increasing relevance in societies where at times the rights of individuals are violated by the factual power of the media in an asymmetric context which, as stated in the judgment, the State must seek to balance. As clearly established in the judgment, in order for the State to be able to exercise its right to ensure the right to have one’s honor protected, in a democratic society the mechanisms provided by the administration of justice –including criminal responsibility- may be used within the appropriate framework of proportionality and reasonability and the respect for the whole set of human rights prevailing in a democratic society.  

12.
When opinions on public officials or persons who stand in a position of public relevance are expressed through the media, the former, for the sake of the legitimate general interest at stake, must tolerate some degree of risk that their subjective rights may be impaired by such statements or opinions. Along these lines, this judgment has reiterated what has been stated in prior cases,
 in that “the opinions regarding a person’s qualification to hold office or the actions of public officials in the performance of their duties are afforded greater protection, so that debate in a democratic system is encouraged” (para. 86). 

13.
Notwithstanding, the Court has ruled that the right of all individuals to have their honor respected is protected and that public officials are “under the protection afforded by Article 11 of the Convention, which enshrines the right to have one’s honor respected” (para. 71), as “under the provisions of the Convention, the protection of a person’s honor and reputation is a legitimate end” (para. 71). This different threshold of protection does neither amount to a lack of limitations for those who work in the media nor to a lack of rights for said public officials. The right to have one’s honor respected is one and indivisible and may be asserted by all individuals, which is why the exercise of freedom of thought and expression does not allow for injurious, degrading or humiliating expressions or insidious insinuations.
14. Accordingly, all individuals –among them journalists-, are subject to the liability that may result from the impairment of the rights of others. Anyone who injures the fundamental rights of others, whether a journalist or not, must assume his responsibility. In turn, the State, must ensure that all individuals, whether journalists or not, respect the rights of others, limiting any conduct which may result in their impairment. 

III. 
The right to have one’s honor respected and freedom of thought and expression

15. Article 11 of the Convention provides for the protection of the right to have one’s honor respected and one’s dignity recognized as legal rights which are set forth in Article 13(2). As human rights protected by the Convention, the duty of the State to act as guarantor thereof, as stated in the Court’s case law, is applicable thereto. Thus, the State has the obligation to ensure that the right to have one’s honor respected is fully protected, for which purpose it must provide the individuals with the appropriate means to achieve it. 

16.
The right to have one’s honor respected must, therefore, be protected. Particularly, the so-called “objective honor,” which refers to the value that others attach to the individual in question insofar as his reputation or his good name in his social context has been impaired. Along these lines, in accordance with the legal provisions that protect the right to have one’s honor respected, freedom of thought and expression as a fundamental right does neither sustain nor legitimize the use of abusive expressions or terms which go beyond the legitimate exercise of the right to express one’s opinions or the exercise of the right to criticism.

17.
Law has the intrinsic capability to properly solve the conflicts which may arise between rules that protect opposing legal rights. Thus, freedom of thought and expression and the right to have one’s honor respected are the poles of an important conflict. In this regard, judges play an essential role in effectively determining the limits of each of said rights, while protecting the full exercise of and respect for both. The State must comply with its obligation to simultaneously ensure the right to freedom of thought and expression and the right to have one’s honor respected, as established by the Convention.  

18.
It is not a matter of categorizing these rights, as this would come into conflict with the Convention. The unitary and interdependent nature of rights would be confronted with the attempt to consider rights as being “first” or “second” category. What is relevant is defining the limits of each of these rights while seeking to reconcile them. Every fundamental right must be exercised with regard for other fundamental rights. In this reconcilement process, the State has a key role in trying to determine responsibilities and impose sanctions as may be necessary to achieve such purpose through the appropriate judicial mechanisms. 

IV. 
Legitimacy of the various judicial mechanisms for the protection of the right to have one’s honor respected

19.
In this judgment the Court has dismissed the dichotomy posed by civil/criminal proceedings as a divortium acquarum regarding the respect or lack of respect for the right to freedom of thought and expression in the exercise of the “subsequent liability” referred to in Article 13 of the Convention. Though in the instant case the Court has ruled that there has been an abusive use of the State’s punitive power, the Court has stated that “criminal proceedings are suitable as, by threatening to impose sanctions, they serve the purpose of preserving the legal right whose protection is sought; in other words, they may help achieve such purpose” (para 71). Even more, the Court emphasizes that the State must provide society with the mechanisms needed “to determine responsibilities and impose sanctions as may be necessary to achieve such purpose” (para. 75).   

20. One of such possible judicial mechanisms are criminal proceedings, as the Court has clearly established that “it does not deem any criminal sanction regarding the right to inform or give one’s opinion to be contrary to the provisions of the Convention” (para. 78). Notwithstanding, it has established that the proportionality and reasonability principles are to be observed when stating that “…this possibility should be carefully analyzed, pondering the extreme seriousness of the conduct of the individual who expressed the opinion, the bad faith in which or the injurious purpose with which it was expressed, the characteristics of the unfair damage caused, and other information which shows the absolute necessity to resort to criminal proceedings in exceptional cases” (para. 78).  
21.
Given the need to simultaneously ensure the right to have one’s honor respected and the right to freedom of thought and expression, the Court has ruled that “… criminal proceedings should be resorted to where fundamental legal rights must be protected from conducts which imply a serious infringement thereof and where they are proportionate to the seriousness of the damage caused. The criminal definition of a conduct must be clear and accurate, as established by the case law of the Court regarding Article 9 of the American Convention” (para. 77).
22.
According to the guidelines set by the Court as regards malicious conduct, awareness and the will to defame, libel or insult, are an essential element. Should any of these elements be absent, the act under discussion would not fit into the criminal definition. Another necessary element is that the expressions made in public are objectively and seriously injurious, that is, that they have the capability to cause harm to the good name of the person to whom they were addressed, which is to be proven and examined by a court in each case. It is clear, for instance, that when the commission of a crime is falsely attributed to someone through a medium, given the implications this implies for his reputation, said individual becomes an offender in the eyes of the public opinion. 

23.
Insofar as what the Court has defined as “serious damage” has been made, criminal proceedings should be resorted to (para. 77). This is so as certain malicious violations of the right to have one’s honor respected may cause serious harm to an individual, quite more serious than the damage it may result from, for instance, the commission of certain crimes against property or personal integrity. Hence, the Court finds it in line with the provisions of the Convention that the State ensures the appropriate means –including criminal proceedings- aimed at ceasing in certain harmful conducts, within the framework of reasonability and proportionality. 

24.
Accordingly, the Court has established the fundamental basis and criteria to be used in criminal proceedings brought in order to determine subsequent responsibilities where the right to have one’s honor respected has been impaired. Along these lines, the lack of reasonability or proportionality of the proceedings or sanctions, both in civil and criminal proceedings, may result in the violation of fundamental rights.  

25.
What is to be emphasized is not whether the defense and protection of a fundamental right such as the right to have one’s honor respected and one’s reputation recognized are to be exercised, in the abstract, through criminal or civil judicial proceedings, but rather that, whatever be the mechanisms chosen, they are in conformity with the rules regarding due process of law and the right to a fair trial. And, what is even more important, with the proportionality of the sanction in terms of the damage caused, which is the task of judges.

26.
Along these lines, therefore, the Court has established that criminal proceedings do not restrict in and of themselves freedom of thought and expression. The necessity and proportionality of the criminal proceedings must be in line with the seriousness of the damage caused rather than with an abstract consideration which prohibits them for reasons which are not derived from the provisions of the Convention. This is one of the legitimate mechanisms expressly recognized by the Court –in accordance with the parameters defined- when it established that “it is legitimate for an individual who considers that his honor has been impaired to resort to the judicial mechanisms established by the State to protect it” (para. 55).
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