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1. This judgment reiterates the consistent case law of the Inter-American Court concerning the guarantees that protect the individual in both judicial and non-judicial proceedings in which their rights or obligations are determined. Indeed, the judgment states that: “Article 8 of the American Convention establishes the standards of due process of law, which consists of a series of requirements that must be observed by the procedural instances, so that every person may defend his rights adequately when faced with any type of act of the State that may affect them” (para. 116). In this concurrent opinion I wish to emphasize that, on this issue, the Court is not innovating – and does not have to do so – but rather reiterating its case law on the scope of the guarantees of due process in non-judicial or administrative proceedings.
2. In this judgment, the Court specified that “Article 8(1) of the Convention is not applicable only to judges and courts. The guarantees established by this norm must be observed in the different procedures in which State bodies adopt decisions determining a person’s rights, because the State also entrusts the function of adopting decisions that determine rights to administrative, collegiate or single-person authorities” (para. 118). Similarly, the Court emphasized that “[t]he guarantees established in Article 8(1) of the Convention are also applicable to the hypothesis in which a public authority adopts decisions that determine such rights, taking into account that the guarantees inherent in a jurisdictional body cannot be required of the former, but nevertheless it must comply with the guarantees designed to ensure that the decision is not arbitrary” (para. 119). 

3. Overall, the issue of due process and judicial guarantees in proceedings before public bodies has been of fundamental importance in the case law of the Inter-American Court. And this is because, as the circumstances of the cases submitted to the Court have revealed, this is a matter that affects the rights of the individual very extensively and in different ways. When this judgment was adopted, in October 2011, the Court had declared a violation of Article 8 of the Convention in more than 95% of the cases it had heard and had referred to the content and requirements of this article in 50% of its advisory opinions. Thus, the issue of due process of law has been and continues to be present permanently in the cases submitted to the Inter-American Court.
4. The Court’s consistent case law has interpreted broadly, in compliance with its mandate, the guarantees established in Article 8(2) of the Convention. Thus, it has consistently understood that the main elements of judicial protection extend to a wide range of presumptions and matters. Indeed, “even though the said article does not specify minimum guarantees in matters relating to the determination of rights and obligations of a civil, labor, fiscal or any other nature, the minimum guarantees established in the second paragraph of this article also apply in these areas and, consequently, in these areas the individual has the right to due process in the terms recognized by criminal law, to the extent applicable to the respective proceeding.”
 
5. The Court has been very specific and precise when establishing that certain components of the guarantees required to ensure due process are also applicable to the non-judicial sphere in a context in which issues that are relevant for the rights of the individual could be examined. Thus, the Court has understood in its previous case law that “the characteristics of impartiality and independence […] must govern every body responsible for determining the rights and obligations of the individual. In this regard, […] this should correspond not only to the organs that are strictly jurisdictional, but rather the provisions of Article 8(1) of the Convention also apply to the decisions of administrative bodies.”

6. Article 8 is called “right to a fair trial [Note: in Spanish “garantías judiciales”] and then refers to a “judge or court.” However, the interpretation of this provision of the Convention cannot be restricted to the judicial sphere. To leave the understanding and interpretation of the article at this point would be exercising excessive self-restraint, and an unreasonable restrictive literal interpretation would immobilize its interpretation. Even without the said consistent case law, the fact is that the purpose of providing guarantees in the determination of rights and obligations flows from the very wording of Article 8(1) of the American Convention. 
7. Indeed, from Article 8(1) it can be inferred that the evident significance of the treaty is its guarantee-based approach, because the judicial guarantees must be ensured “for the determination of [the] rights and obligations of a civil, labor, fiscal or any other nature” (underlining added). Consequently, the fact is that, despite the title of the said article, the guarantees extend to proceedings of other types. This has been and is the Court’s consistent interpretation, which has elected invariably to favor the guarantees in the diverse situations that have been submitted to it in the cases subject to its consideration.

8. This does not mean that the Inter-American Court is using a discretionary criterion. To the contrary, in order to decide disputes concerning the interpretation of its provisions, the Court has made use,
 as appropriate, of the rules of interpretation established in the Vienna Convention on the Law of Treaties, as well as the rules of interpretation established in the American Convention itself. The pertinent part of the Vienna Convention stipulates:

Article 31.  General rule of interpretation

1. A treaty shall be interpreted in good faith in accordance with the ordinary meaning to be given to the terms of the treaty in their context and in the light of its object and purpose. […]

4. A special meaning shall be given to a term if it is established that the parties so intended.

9. In this regard, the Court has taken into consideration, consistently, that the “ordinary meaning” of the treaty is related to its object and purpose so that the interpretation made of it cannot result in any weakening of the system of protection embodied therein.
 This is even more rigorous in the case of a human rights treaty such as the American Convention, in which there is an express intention of the parties to protect human rights in the sense defined by the Convention itself. Indeed, as we know, Article 29 of the Convention, entitled “Restrictions regarding Interpretation,” stipulates precise guiding hermeneutic criteria that reveal the guaranteeing intention of the parties, from the perspective that, under no circumstance, the interpretation of the American Convention shall permit “any State Party, group, or person to suppress the enjoyment or exercise of the rights and freedoms recognized in this Convention or to restrict them to a greater extent than is provided for herein.” 
10. With regard to the matter in question, this “guarantee-based approach” points precisely to the fundamental elements of due process and the procedural guarantees. Hence, over and above whether the proceedings are before judicial authorities or before other mechanisms of the public authorities, in its consistent case law, the Court has reaffirmed – and reaffirms in this judgment – that the individual must have adequate guarantees to act and to defend his legitimate interests before the public authorities, with appropriate conditions of legality and rationality in proceedings in which his rights are defined. 
11. This guarantee-based approach is fundamental. A restrictive and limited interpretation of the guarantees would not only go against the meaning and purpose of the treaty, but against the beneficial evolution of the institutional reality of our societies in the more than four decades that have elapsed since the approval of the Convention in 1969. To the interpretative basis reiterated in the case law of the Court and in separate opinions such as that of Sergio García Ramírez in the case of Claude Reyes et al. v. Chile
 of September 19, 2006, I add this fundamental consideration related to an evolution in the functions and procedures of the States in most of the countries of the hemisphere. 
12. Indeed, the sphere of competences for the determination of rights and obligations by non-judicial bodies is increasing in our societies. Consequently, the consistent case law of the Court, which indicates that it is not only in judicial proceedings that an individual has guarantees to assert his fundamental rights, and that the essence of these guarantees is established in Article 8, is fully coherent and meaningful. Evidently, a growing number of “rights and obligations” are decided in extrajudicial bodies, whether they be administrative, regulatory or extrajudicial. Ranging from matters that could be classified as “traditional” (such as those that are tax-related), to many others with profound patrimonial repercussions that fall within the broad and very diverse activities of regulation assigned to non-judicial bodies, such as, arbitration bodies, in the modern State.
13. According to the logical and teleological meaning of the purpose and contents of human rights instruments in general, and of the American Convention, in particular, because it is clear and essential that individuals should have firm guarantees in the situations in which their rights and obligations are established by public entities. And these guarantees do not emanate from discretional or arbitrary criteria of the Inter-American Court, but are supported by those that the States incorporated explicitly into the American Convention, in order to provide the individual with a basis of guarantees for the processing of his rights.
14. This consistent interpretation of the Court merely seeks to establish, in the exercise of its authority, that the States are obliged to ensure that the State organs that are called on to determine rights and obligations do so in a proceeding that grants the individual the necessary means to defend his legitimate interests and, consequently, the possibility of obtaining a decision that is duly founded, a fundamental requirement to ensure justice in each specific case.
15. Thus, the essential aspect of the contents of Article 8, does not reside in the nature of the authority within the constitutional system of a country, but rather in what the proceeding seeks to determine and decide concerning the guarantees in favor of the individual. If the meaning of the article is to offer certain basic guarantees in the determination of rights or obligations of the individual, it seems clear that the crucial and significant aspect is this, and not the nature of the authority. Hence, this appears to be the central criterion to establish that it is obligatory to respect the pertinent requirements of Article 8 in extrajudicial mechanisms. In other words, it is clear that the Convention has established that the rights of the individual must be ensured in both the non-judicial and judicial spheres, taking into account what is applicable in a non-judicial proceeding.
16. In this case we find ourselves faced with administrative proceedings filed against the Central Bank of Uruguay in which the Court has found a violation of the procedural guarantees of the individuals who initiated a procedure before this non-judicial entity of the Oriental Republic. Even though it is not a judicial authority, the Central Bank of Uruguay was obliged to respect the procedural guarantees established in Article 8 of the Convention, because the applicants’ rights would be determined in this procedure. As the Court has established in its judgment, this did not happen in this case, both as regards the right to be heard of 539 victims and the due founding of the decision in the case of two of them.
17. Failure to observe some of these guarantees in the procedure before the Central Bank of Uruguay is the aspect that has led the Court to establish failure to respect the guarantees of Article 8 of the Convention in this case. Indeed, as stated in this judgment (para. 142), the “special administrative procedure was ineffective, in light of what it had to determine […], because the Central Bank made an incomplete analysis of the merits of the petitions; this meant that the State violated the material sphere of the right to be heard protected by Article 8(1) of the American Convention, in relation to Article 1(1) thereof, to the detriment of the 539 persons who filed a petition under article 31 of Law 17,613.” The Court decided also (para. 185) that, since the State had not ensured an adequate founding of the decisions of the Central Bank corresponding to the claims of the victims Alicia Barbani Duarte and Jorge Marenales, a violation of the right to non-discriminatory treatment had been constituted, in relation to the procedural guarantee of an adequate reasoning [of the decision], protected in Articles 1(1) and 8(1) of the Convention.
18. The foregoing is particularly relevant not only for the development of non-judicial proceedings for the determination of rights and obligations, but also for the social need that the regulatory capacity of the State is strengthened and enhanced in areas such as that of financial capital and banking institutions, in order to guarantee transparency, seriousness and rigor in the administration of financial resources that belong to thousands or millions of persons and to ensure conditions for the administration of these resources that do not affect financial and fiscal stability. All of this points to the need to expand and enhance the State’s regulatory capacity, reinforcing non-judicial monitoring and control entities whose daily task involves determining the rights and obligations of many.
19. Thus, there is a great deal related to the future which is determined in criteria such as that contained in the consistent case law of the Court. An even though, in a judgment such as this one, it does not establish a public policy on the regulation of financial capital, it relates to the need of society and of the markets to strengthen this regulatory capacity. This requires reaffirming and, eventually, expanding the public capacity to determine rights and obligations in this area. Hence, it is important that, in this judgment, the Court consolidate its consistent case law, thereby contributing to establish guarantee-based parameters so that this reinforcement and expansion of regulatory faculties is carried out within clear norms of respect for the rights and guarantees of the individual.
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