CONCURRING OPINION OF JUDGE DIEGO GARCIA-SAYÁN 

IN THE CASE OF MÉMOLI v. ARGENTINA

1. In this Judgment the Inter-American Court reaffirms and develops its consistent case law on freedom of expression under which the Court has repeatedly emphasized the significance and the broad content of this fundamental right. Thus, the Court recalled (para. 119), among other aspects, that the right to freedom of thought and expression recognized in Article 13 of the Convention has, among other elements, both an individual and a social dimension, and that both must be protected simultaneously. To this end, the State must ensure that no one may be arbitrarily prevented from expressing his thoughts and, also, the collective right to receive information and be aware of the expression of the opinions of others.
2. In its consistent case law the Court has reaffirmed that freedom of expression is a fundamental rights in a democratic society. Among other reasons because, as established in the Inter-American Democratic Charter, freedom of expression and of the press are essential components of the exercise of democracy (art. 4). In this regard, without ceasing to be an end in itself, freedom of expression is, in essence, instrumental for the democratic development of a society, assuming that it relates to the exchange of opinions and access to information, and is an instrument for the citizen’s participation in public affairs.
3. In this perspective, the Inter-American Court has established, in cases such as that of Herrera Ulloa v. Costa Rica, that there is “[…] agreement between the different regional systems for the protection of human rights and the universal system about the essential role played by freedom of expression in the consolidation and dynamics of a democratic society. Without effective freedom of expression, fully implemented, democracy evaporates, pluralism and tolerance begin to deteriorate, the mechanisms that allow citizens to exercise control and file complaints start to become ineffectual and, in short, a fertile environment is created for an authoritarian system to become rooted in society” (para. 116).
4. The information distributed, specifically, in the mass media has singular relevance and importance. In principle, the mass media should allow information and opinions to be made available to the population that help each individual form his or her own personal opinion so as to be able to exercise the right to participate in public affairs, with more information on which to form an opinion. In addition, in many cases, investigative journalism plays an important role in learning about facts that, otherwise, could have remained hidden or been overlooked.
5. For example, investigative journalism may provide important information and background data to the population and to institutions about gross human rights violations. This is what happened in the case of the serious facts described in the case of Kimel v. Argentina (judgment of May 2, 2008), that occurred during the military dictatorship in that country, in which investigative journalism was of particular importance in reporting and disseminating them. It is in cases such as that one that the true dimension and transcendence of the right to freedom of expression can be appreciated, as well as the importance that the State guarantee its exercise. As established in the Inter-American Court’s judgment in that case, Mr. Kimel had not used excessive language and the criticism he published did not contain insults or references to the personal life of the judge who prosecuted him, but rather was restricted to the analysis of this judge’s work in the judicial case he was hearing. Indeed, in the said judgment, the Court placed on record that “Mr. Kimel reconstructed the judicial investigation of the massacre and, on this basis, issued a value judgment on the performance of the Judiciary during the last military dictatorship in Argentina” and that “Mr. Kimel did not use excessive language and based his opinion on the events verified by the journalist himself” (para. 92).
6. In this Judgment in the case of Mémoli v. Argentina, the Inter-American Court has had to examine a case with very different characteristics to the Kimel case as regards the dimension of the rights in conflict; despite this, it underscores, once again, the interrelation of the exercise of journalism with the exercise of freedom of expression (para. 120). Nevertheless, it is clear to the Court that freedom of expression is a right that corresponds to everyone and not only to journalists, so that it is not correct to assimilate – or restrict – the right to freedom of expression to the rights of journalists or the exercise of the profession of journalism, because everyone has this right, not only journalists or those who express themselves through the mass media.

7. Indeed, everyone has the right to freedom of expression, not only journalists or the mass media. In the exercise of this right, consequently, not only journalists are bound by the Convention to ensure respect for the rights or the reputation of others, respecting the right to honor, but so does everyone who makes use of this right to freedom of expression. Despite this, based on the facts of the case, in this Judgment the Court places emphasis on the duty of the journalist to verify the events on which he bases his opinions, acting with “fairness and diligence in crosschecking sources and seeking information” (para. 122). And this is why, in the same paragraph, the Court recalls that journalists must exercise their work respecting the principles of “responsible journalism.” 
8. The provisions that protect the right to freedom of expression are components of a vast system of juridical and human rights. In this context, the complementary and dialectic relationship between each right may eventually lead to collisions and conflicts that must be processed and decided by law, as appropriate, so that the exercise of these rights does not lead to excesses in some rights that eventually affect the exercise of others. This gives rise to an essential component of rights, which is that, in general, they are not and cannot be considered “absolute,” insofar as there are other rights with which they must co-exist and coordinate. 
9. Thus, in its consistent case law, the Inter-American Court has reiterated that, since it is not absolute, the right to freedom of expression established in Article 13 of the Convention, right may be subject to the subsequent imposition of liability (subparagraph 2) or to restrictions (subparagraphs 4 and 5). This principle is repeated in the Judgment (para. 123), which, in its findings, never refers to “restrictions” but, specifically, to the “subsequent imposition of liability,” which is not a synonymous concept. Indeed, as emphasized in Article 13(2) of the Convention, if the exercise of freedom of expression interferes with other rights guaranteed by the Convention, the subsequent imposition of liability may be claimed for the abusive exercise of this right. If this was not possible, the Convention would be proposing the “absolute” nature of this right which is legally and conceptually unsustainable. This is precisely the specific area of this Judgment in which the Court has taken great care not to equate “the subsequent imposition of liability” and “restrictions,” because they are different concepts. The core of this Judgment is a situation in which what is in question is, specifically, the subsequent liability in relation to an alleged infringement of “respect for the rights or reputations of others” subparagraph (a) of Article 13(2)).
10. In this case, the consideration that the Court gives to the right to protection of honor and the recognition of dignity as a right clearly stipulated in the Convention and that the State, consequently, must ensure, is a crucial element (paras. 124 and ff.). As in the case of other rights (such as freedom of expression), the protection of the right to honor entails an evident obligation of guarantee by the State. From that viewpoint, the fact that the exercise of the right to freedom of expression, as of any other right, is limited by other fundamental rights acquires special relevance. In this specific case, the right to honor is the main essential legal reference point to assess the limits, because it is expressly protected by the Convention in the same Article 13 (“respect for the rights or reputations of others”) and in Article 11 (“right to have his honor respected and his dignity recognized”). 

11. The protection of honor established in Article 11 of the Convention, as is recognized, prohibits any arbitrary or abusive interference in the private life of the individual or unlawful attacks on his honor or reputation. This makes it legitimate for whoever considers that his honor has been harmed to have recourse to the judicial mechanisms that the State has established. Insofar as it is a human right protected by the Convention, the State has an analogous obligation to ensure it, so that the State is bound to ensure that the right to honor can be protected fully, making available to the individual the appropriate means to this end. In the context of this general protection of honor, so-called “objective honor” merits consideration, which is, essentially, the value that the others assign to the individual in question when the good reputation or standing he enjoys in his social environment is affected.
12. The important point is that, in the process of protecting and ensuring the right to honor, any dispute or contention arising from what could be considered an abusive exercise of the right to freedom of expression must be resolved in a way that leaves both rights adequately protected by an appropriate weighing up exercise. As is evident, in case of dispute, it corresponds and will correspond to the judicature to process this and decide it in the search for harmony between freedom of expression and other fundamental rights. In this weighing up exercise, it is possible to process and decide adequately disputes between rights such as the rights in cases such as this one. This means, essentially, that the circumstances of the case in dispute are assessed, not to conclude in the “preference” for one right over another, but rather to decide on specific aspects of the right or rights cited in order to delimit them appropriately in the specific case and so that they may both be protected.
13. Regarding the judicial mechanisms for the protection of honor that are legitimate according to the Convention, this Judgment merely reiterates the Inter-American Court’s consistent case law to the effect that “[b]oth the civil and the criminal jurisdiction are legitimate, under certain circumstances, and insofar as they meet the requirements of necessity and proportionality, as a means for the subsequent imposition of liability for the expression of information or opinions that affect honor or reputation” (para. 126). Thus, the Court reaffirms here that the protection of the honor and reputation of every individual is – in general and also in this case – a legitimate objective for the subsequent imposition of liability and that the criminal jurisdiction may be appropriate to safeguard the legal right that it is desired to protect, to the extent that it is able to contribute to achieving this objective.
14. In other cases decided previously by the Inter-American Court the facts submitted to the Court’s consideration consisted, among other elements, of phrases or opinions that allegedly harmed the right to honor of public officials. In those cases, based on the status as such of the individuals allegedly harmed and of the particular context in which they were issued (such as electoral processes or investigations into gross human rights violations), the Court determined that the State was internationally responsible because it had unduly impaired freedom of expression. Save for the differences between each case, this is a similar component in the cases of  Ricardo Canese v. Paraguay (judgment of August 31, 2004), Palamara Iribarne  v. Chile (judgment of November 22, 2005) and Kimel v. Argentina (judgment of May 2, 2008). 
15. In the case of Ricardo Canese v. Paraguay, the Court stipulated that “it is legitimate for anyone who feels that his honor has been harmed to have recourse to the judicial mechanisms established by the State to protect it” (para. 101), referring back to the case law of the European Court of Human Rights, since the latter “has maintained consistently that, with regard to the permissible limitations to freedom of expression, it is necessary to distinguish between the restrictions that are applicable when the statement refers to a private individual and, on the other hand, when it refers to a public persons such as a politician” (para. 102). Taking these elements into account, in the Canese case, the Inter-American Court determined that “in the case of public officials, of individuals who perform functions of a public nature, and of politicians, a different threshold of protection should be applied, which is not based on the condition of the person in question, but on the public interest of the activities or actions of a certain individual (para. 103).
16. The same reasoning and analysis was used in the case of Palamara Iribarne v. Chile, which concerned a book written by Mr. Palamara Iribarne on aspects of the military institution in which he worked. In the opinion of the Inter-American Court the distribution of the book could not be obstructed, because the victim could not be prevented from exercising his freedom of expression, and he should have been able to distribute the book using any appropriate method to ensure that his ideas and opinions reached the largest audience, and that this audience could receive this information” (para. 73). The Court reiterated its case law in the sense that, with regard to public officials, the scope of protection of their right to honor is different. Thus, the Court established that “statements concerning public officials or other persons who perform functions of a public nature enjoy, in the terms of Article 13(2) of the Convention, greater protection that provides an opening for a broad discussion, essential for the functioning of a truly democratic system. These criteria apply in this case with regard to the critical opinions or statements of public interest expressed by Mr. Palamara Iribarne in relation to the actions of the Magallanes Naval Prosecutor during the criminal proceedings against him in the military jurisdiction for the offenses of disobedience and failure to comply with military obligations” (para. 82). 
17. The case of Kimel v. Argentina also involved a “conflict between the right to freedom of expression regarding issues of public interest and right of public officials to have their honor protected” (para. 51). Developing the concept of the weighing up exercise, in this case the Court established that “it is imperative to ensure the exercise of both rights. In this regard, the prevalence of either of them in a particular case will depend on the considerations made as to proportionality. The solution to the conflict arising between some rights requires examining each case in accordance with its specific characteristics and circumstances, considering the existence and extent of the elements that substantiate the considerations regarding proportionality” (para. 51).
18. In this Judgment, the Court has been obliged to recall some aspects of the content and meaning of the decision adopted in the Kimel case because, during the processing of this case, there were those who maintained that, in the Kimel judgment, the Inter-American Court had determined that defining defamation and libel as offenses was incompatible with the Convention. The Inter-American Court has never established this. In the present Judgment, the Court sets out its consistent case law on this matter (para. 133) emphasizing that it is not appropriate to attribute to the Court that, in the Kimel  or any other case, it established that defining defamation and libel as offenses could be, per se, contrary to the Convention.
19. First, because, in general, the Court does not find that “punishment for the expression of information or opinions is not considered contrary to the Convention” (para. 133). Second, because the meaning of the Court’s judgment in the Kimel case, was specifically and exclusively, that the State rectify “the lack of sufficient precision in the criminal laws that penalize libel and defamation” (para. 133). It was based on the rectification of this lack of precision, and not on the elimination of these offenses (which subsist), that the Inter-American Court established subsequently that the State had complied fully with its obligation to adapt its domestic law. 
20. The facts of the Mémoli case differ from those of previous cases mentioned here, because the persons whose honor has supposedly been harmed were not public officials and did not perform public functions. The complainants, Antonio Guarracino, Humberto Romanello and Juan Bernardo Piriz, members of the Management Committee of a private entity, the Asociación Italiana de Socorros Mutuos, Cultural y Creativa “Porvenir de Italia,” filed a complaint for libel and defamation against Pablo Mémoli and Carlos Mémoli based on “their statements in around twenty documents or interventions, in newspaper articles, ‘letters documents’ and communique’s (solicitadas), as well as interventions in radio programs, where the presumed victims had referred to the administration of the Italian Association and the case of the burial vaults” (para. 74). Regarding the supposed “public interest” of the facts, in this case, the Court has determined that the facts “occurred in the context of a dispute between private individuals concerning matters that, possibly, would only affect the members of a private mutual association, without any indication that the content of this information would have any relevance or impact that would go beyond the Association and be of significant interest to the rest of the population of San Andrés de Giles” (para. 146). 
21. In the instant case, the Court has not found any grounds to consider that having recourse to a judicial action to process the alleged harm to honor attributed to Messrs. Mémoli constitutes or constituted a violation of the Convention. Nor has it considered that there was any evidence to characterize as disproportionate the decisions adopted by the Argentine judicial authorities. As stated in this Judgment (para. 137), in this case, the facts are very different from those of the Kimel case, because it was foreseeable that expressions such as “criminals” “unscrupulous,” “corrupt” or acting “using subterfuges (tretas) and deceit (manganetas),” could result in a judicial action for the alleged harm to the complainants’ honor or reputation. 
22. The Argentine judicial authorities in the criminal proceeding considered that there was sufficient evidence for a trial and a punishment. The Inter-American Court determined that it had been able to verify, in light of the available information and evidence, that “the statements of Messrs. Mémoli were examined in detail by the domestic judicial authorities when deciding the criminal conviction against them” (para. 141). 
23. In this regard, the Court noted that Carlos y Pablo Mémoli “were convicted in the criminal jurisdiction to a suspended sentence of one and five months’ imprisonment, respectively, for the offense of defamation owing to statements made in seven interventions that both the first instance court and the chamber of second instance considered to have denigrated or discredited the honor or the reputation of the complainants. At the same time, Messrs. Mémoli were acquitted of the offense of defamation for the other interventions they had been accused of, as well as for the offense of libel for all the interventions for which they had been criminally prosecuted” (para. 131). This reflects, among other elements, that in this examination, the domestic judicial authorities had weighed the different factual elements submitted to their consideration throughout the domestic proceeding. Thus, there is sufficient evidence for the Court to have found that there were no grounds to determine that that the State was internationally responsible for the punishment imposed.
24. In summary, the central conceptual element of the Inter-American Court’s case law is reaffirmed by this Judgment in the perspective of protecting all rights simultaneously and in a coordinated manner, in the understanding that each fundamental right should be exercised respecting and safeguarding the other fundamental rights. In the processing and harmonization of disputes between rights, the State and, in particular, the administration of justice, play a central role, in weighing them up appropriately. Any disputes that arise can and must be processed by law, and in cases such as this one, the extremes are freedom of expression and the right to honor.
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