
PARTIALLY DISSENTING OPINION OF JUDGE MANUEL E. VENTURA ROBLES


My partial dissent with regard to the fifteenth operative paragraph of this judgment in Manuel Cepeda Vargas v. Colombia, “in relation to the determination of compensation for loss of potential earnings,” refers specifically to the criterion adopted by the majority of the judges of the Court when determining the amount for loss of earnings, which assessed positively the relevant measures taken by the domestic courts in the case sub judice and considered the amount calculated by these courts to be reasonable in terms of the Court’s case law.


Textually, paragraph 246 of the judgment reads: 

246. 
The Court considers that, when national mechanisms exist to determine forms of reparations, these procedures and results can be assessed (supra para. 139). If these mechanisms do not satisfy criteria of objectivity, reasonableness and effectiveness to make adequate reparation for the violations of rights recognized in the Convention that have been declared by this Court, it is for the Court, in exercise of its subsidiary and complementary competence, to order the pertinent reparations. In this regard, it has been determined that the next of kin of Senator Cepeda Vargas had access to the administrative courts, which established compensation for loss of potential earnings based on objective and reasonable criteria. Consequently, the Court assesses positively the measures taken by the domestic courts in this case,
 and finds that the amount established by these courts is reasonable in terms of its case law.
This text, approved by the majority of the judges of the Court, adopted a criterion that I do not share with regard to the subsidiary nature of the international protection of human rights under the inter-American system, and to the nature of the compulsory competence or jurisdiction of the Inter-American Court of Human Rights.


The principle of the complementary and subsidiary nature of the inter-American system of human rights is established in the second paragraph of the Preamble of the American Convention on Human Rights, which stipulates:

Recognizing that the essential rights of man are not derived from one's being a national of a certain state, but are based upon attributes of the human personality, and that they therefore justify international protection in the form of a convention reinforcing or complementing the protection provided by the domestic law of the American States;

And Article 46(1)(a) of the said Convention which establishes that:

1.
Admission by the Commission of a petition or communication lodged in accordance with Articles 44 or 45 shall be subject to the following requirements:

(a)
That the remedies under domestic law have been pursued and exhausted in accordance with generally recognized principles of international law.

The Convention is frugal as regards the nature and functions of the Court’s compulsory jurisdiction, but it is sufficiently clear in specifying the essential aspects. Thus, Article 62(1) of the Convention establishes that:

A State Party may, upon depositing its instrument of ratification or adherence to this Convention, or at any subsequent time, declare that it recognizes as binding, ipso facto, and not requiring special agreement, the jurisdiction of the Court on all matters relating to the interpretation or application of this Convention.

All these texts, which define the subsidiary nature of the inter-American system, indicate that there is a before (one or several domestic proceedings) and an after (an international proceeding before the Inter-American Commission and another before the Inter-American Court), each with its own procedures and limitations. And, consequently, that none of them should invade the criteria or stages of the others, since they all have their own nature based on the purpose that each one fulfills. Hence, the criterion or the procedure to determine a reparation or amount in the domestic jurisdiction is one element, among others, that legitimates whether a case is submitted to the Court or to seek a friendly settlement, but never a criterion for deciding an aspect of a case that has been submitted to the Court’s jurisdiction, as set out in Article 62(1) of the Convention. The nature of the Court’s jurisdiction is unique and indivisible and, consequently, the amount or amounts of a reparation are decided by the Court in keeping with its own procedures, criteria and practice and not those of the domestic jurisdiction, however reasonable the amount established or appropriate the procedure used, as occurred with the Colombian Council of State in this case. An appropriate action by a domestic organ does not constitute a sufficient reason for the Court, in exercise of its compulsory competence or jurisdiction, to adopt parts of the domestic proceedings. 

The issue of the uniqueness and indivisibility of the Court’s jurisdiction was discussed by Judges Antônio A. Cançado Trindade and Máximo Pacheco Gómez in their joint separate opinion in Las Palmeras v. Colombia, in which they expressly stated that: 

In our understanding, it is essential that the Inter-American Court itself determines the international responsibility of the State under the American Convention, without any need to refer to decisions of domestic courts. Moreover, in the present case, the State adopted a positive attitude in the proceedings before this international Court, taking the initiative of acknowledging its international responsibility under Article 4 of the American Convention […].

The responsibility of the State under domestic law does not necessarily coincide with its responsibility under international law. In the instant case, the two judgments of the Administrative Law Chamber of the Council of State constituted a positive step, by declaring, respectively, the patrimonial responsibility of the State […] and the administrative responsibility of the State […]. Nevertheless, in light of the American Convention, we do not consider that the decision of the domestic administrative jurisdiction was sufficient or, above all, definitive.

In principle, res judicata under domestic law is not binding on an international tribunal such as the Inter-American Court. The latter must determine motu propio the responsibility of the State Party for violating the American Convention, an international treaty. The Court cannot abdicate from making this determination, even if the decision of a domestic court is entirely in agreement with its own as regards the merits. Otherwise, the result would be total juridical relativism, illustrated by the "endorsement" of a decision of a domestic court when this is considered in accordance with the Convention, or the determination that it does not or should not generate legal effects […] when it is considered incompatible with the American Convention.

It may be recalled, [… that] the Inter-American Court found that “within the international jurisdiction, the parties and the matter in dispute are, by definition, different from those within the domestic jurisdiction,”
 because the substantive aspect of the dispute before the Court is whether the respondent State has violated the international obligations it assumed on becoming a party to the Convention. 

From the Inter-American Court’s perspective, the only definitive aspect is its own determination of whether the respondent State’s administrative acts and practices, domestic laws, and decisions of domestic courts are compatible with the American Convention. No one questions the principle of the subsidiary nature of the international jurisdiction, which relates specifically to the mechanisms of protection; nor should it be forgotten that, at the substantive level, in the domain of protection, the norms of the international and domestic legal systems are in constant interaction, to the benefit of the human beings who are protected.
 


Based on the foregoing, I dissent with regard to the said fifteenth operative paragraph, because the Court should have established the amount of the reparation for loss of earnings based on its own jurisdiction and not by accepting the criteria of a domestic court that serves other jurisdictional purposes. The fact that the Inter-American Court, which has assumed jurisdiction in a case, agrees with a specific amount is insufficient reason for it to forego determining the amount of a loss of potential earnings motu propio and in keeping with the norms and practices of international human rights law, and for it to endorse the decision of a court with jurisdiction in domestic matters that interprets and applies norms other than the American Convention on Human Rights. The subsidiary nature lies precisely in the empowerment of a new international jurisdiction, the inter-American jurisdiction for the protection of human rights, and not in the adoption of the criteria of another jurisdiction – the domestic jurisdiction – that ceased to exercise its functions when the international jurisdiction was empowered. Consequently, the principle of subordination was not clearly applied by the majority of the judges in the instant case.
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