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1.
We issue this dissenting opinion in order to provide the grounds for the reasons we disagree with what was decided in operative paragraph 10 of the Judgment of May 29, 2014, in the Case of Norín Catrimán et al. v. Chile (hereinafter “the Judgment”), delivered by the Inter-American Court of Human Rights (hereinafter “the Court” or “the Inter-American Court”), in which it declared that it was “not incumbent on the Court to rule on the alleged violation of the right to an impartial judge or court established in Article 8(1) of the American Convention on Human Rights” (hereinafter “the American Convention” or “the Pact of San José, Costa Rica”), based on the considerations in paragraph 229 of the Judgment.

2.
In this opinion we will set out the reasons why we consider that the Court should have established that Chile incurred in a violation of Article 8(1) of the American Convention owing to the lack of impartiality of the courts that delivered criminal convictions against the victims in this case; above all, because these convictions were based on negative ethnic prejudices and stereotypes that had a decisive impact on the analysis of elements of the criminal responsibility.

3.
For greater clarity, we will divide this opinion into the following sections: (1) object of the disagreement (paras. 4 to 11); (2) the right to an impartial judge or court in accordance with international case law (paras. 12-32); (3) the lack of impartiality of the judges who heard the criminal proceedings against the victims in this case (paras. 33-41), and (4) conclusion (paras. 42-45).

1. Object of the disagreement
4.
First of all, we believe that the reason given by the majority opinion in paragraph 229 of the Judgment is insufficient, when it considers “that it is not necessary to rule” on the alleged violation of the right to an impartial judge. The reason given in the judgment is that the allegations of a violation “are closely linked to the presumption of the terrorist intent ‘to instill fear [...] in the general population’ (a subjective element of the definition), that as the Court has declared (supra paras. 168 to 177) violates the principle of legality and the guarantee of presumption of innocence established in Articles 9 and 8(2) of the Convention, respectively.” On the basis of this reason, the majority opinion affirms that “[t]he alleged violation of Article 8(1) should be considered subsumed in the previously declared violation of Articles 9 and 8(2).” 
5. 
In this regard, we consider it necessary to recall that the Court examined whether the legal presumption of the subjective element of the offense established in article 1 of the Counter-terrorism Act (Law No. 18,314) entailed a violation of the principle of legality and the principle of the presumption of innocence, by establishing that “[t]he objective of instilling fear in the general population shall be presumed, save evidence to the contrary,” when the offense is committed using the means or devices indicated in this same law (including “explosive or incendiary devices”).
 The Court concluded that the said presumption that the intent exists “to instill fear in the general population” when certain objective elements exist violates the principle of legality recognized in Article 9 of the American Convention and the presumption of innocence established in its Article 8(2); and concluded that its application in the judgments that determined the criminal responsibility of the eight victims in this case violated these rights protected in Articles 9 and 8(2) of the Convention.
6. 
The motive for our disagreement with regard to the said paragraph 229 of the Judgment is that it does not contain a reasoning of how that legal presumption, which is not even alleged to be discriminatory, had a negative impact on the impartiality of the judges. To the contrary, we consider that the impartiality of the judges who heard these criminal trials is indisputably called in question as regards their decisions in the judgments convicting the victims regarding which the Court declared the violation of Article 24 of the American Convention.

7. 
Indeed, the observations of the Inter-American Commission on Human Rights (hereinafter “the Commission”) in its Merits Report should be recalled in relation to the violation of impartiality that occurred because the judges who delivered the guilty verdicts convicting the eight presumed victims “assessed and classified the facts on the basis of prefabricated concepts about the context that surrounded them, and […] convicted the defendants on the basis of those biases.” According to the Commission, “the judges on the oral criminal trial court came to this case with preconceived notions about the law and order situation associated with the so-called “Mapuche conflict,” biases that caused them to take as proven fact that Region IX was the scene of a series of violent activities and that the events in the case the court was hearing ‘fit into’ that string of violent activities; it also caused the judges to copy, virtually verbatim, the very same reasoning the court had already used in judging the individual conduct on trial in an earlier criminal proceeding.”

8. 
Similarly, in its motions and arguments brief, the International Federation for Human Rights (hereinafter “the FIDH”) argued that “there was subjective impartiality (sic) in the judgments convicting the accused in the case of the Lonkos and in the Poluco Pidenco case” and that it endorsed the Commission’s conclusion in its Merits Report, to which it added that “the application of an undue punishment to the Lonkos also reveals prejudice.”
 In its final arguments, the FIDH affirmed that “the use of concepts such as “well-known and notorious,’ ‘it is well-known’ as basic elements to justify the serious conflict between the Mapuche ethnic group and the rest of the population, contained in the judgments in both the case of the Lonkos and the Poluco Pidenco Case, reveal that the victims were not tried by an impartial court, because the case was approached with a bias or a stereotype.” Furthermore, it affirmed that “[t]hese preconceived notions […] are also reflected in the fact that the Angol Oral Court copied the judgment that it had delivered in the first trial against the Lonkos Pichún and Norín, in which it handed down an acquittal and then, in the judgment of August 24, 2004, delivering a guilty verdict against the victims in the Poluco Pidenco case, it copied precisely the part relating to why it considered that the acts it was examining were terrorist offenses.”
9.
Therefore, we consider it contradictory that the Court did not rule on these allegations of the violation of the right to an impartial court, but did rule — in paragraphs 226, 227, 228 and 230 and in the second operative paragraph of the Judgment — on “the terms […] indicated, in particular, as being discriminatory [that], with some variations, appear in the different judgments”; concluding that “the mere use of this reasoning, which reveals stereotypes and prejudices, as grounds for the judgments constituted a violation of the principle of equality and non-discrimination and the right to equal protection of the law, recognized in Article 24 of the American Convention, in relation to Article 1(1) of this instrument,”
 to the detriment of Segundo Aniceto Norín Catrimán, Pascual Huentequeo Pichún Paillalao, Juan Patricio Marileo Saravia, Florencio Jaime Marileo Saravia, José Benicio Huenchunao Mariñán, Juan Ciriaco Millacheo Licán, Patricia Roxana Troncoso Robles and Víctor Manuel Ancalaf Llaupe (underlining added).

10. 
We consider that, similarly, it is necessary to examine the allegation that the conduct of the judges entailed a lack of impartiality, analyzing whether these expressions and the reasoning in the guilty verdicts, which the Court itself indicated “reveal stereotypes and prejudices as grounds for the judgments,” also constitute a violation of the guarantee of judicial impartiality in this case. This analysis is particularly important because these were criminal proceedings in which the accused were sentenced and convicted. In addition, the Judgment does not provide any reasoning as to how the said legal presumption could have had a negative influence on the aspect of the impartiality of the judges on which the alleged violation is centered, especially as it was not even alleged that it was discriminatory.

11.
Hence, we consider that, in this case, when declaring the violation of the principle of legality and the guarantee of the presumption of innocence, the Court ruled on aspects that differed from those that substantiated the alleged lack of judicial impartiality, because it is alleged that the latter occurred owing to the supposed exteriorization of prejudices in relation to the so-called “Mapuche conflict” that prevailed in the criminal judgments against the victims. Thus, it can be seen that the alleged causes of the lack of impartiality do not refer to the existence of the legal presumption or to its application in the guilty verdicts, but rather to the exteriorization of negative ethnic prejudices and with regard to the so-called “Mapuche conflict” to found the decision in the guilty verdicts.
2.
The right to an impartial judge or court in international case law

12.
The importance, in a democratic society, of the judges inspiring confidence should be emphasized and, particularly, that in the case of criminal proceedings they inspire the confidence of the accused.
 Accordingly, in this case, it is necessary to analyze the questions raised about whether the criminal proceedings in which the victims were convicted violated the right to be tried by an impartial court, a fundamental guarantee of due process of law protected in Article 8(1) of the American Convention, which stipulates that: “Every person has the right to a hearing, with due guarantees and within a reasonable time, by a competent, independent, and impartial tribunal, previously established by law, in the substantiation of any accusation of a criminal nature made against him or for the determination of his rights and obligations of a civil, labor, fiscal, or any other nature.”

13. 
Based on the contents of this provision, the Court has determined that the right to a competent, independent, and impartial judge or court has several different facets. When the State has been obliged to protect the judiciary as a system, there is a tendency to guarantee its external independence. When it is obliged to provide protection to the person of a specific judge, there is a tendency to guarantee its internal independence.

14. 
Thus, independence and impartiality not only result in a right in favor of the individual who is being tried, but also as a guarantee for the judges; in other words, to ensure that they have the institutional and personal conditions to ensure compliance with this mandate. Thus, in its case law, the Inter-American Court has analyzed the issue of judicial independence and impartiality from both the institutional and the personal perspective. 

15. 
With regard to the institutional facet, the Court has indicated that, in order to achieve the independence and impartiality of judges, it is essential that they have institutional guarantees. These guarantees include tenure in office, a secure remuneration, and the method and form of appointment to, and termination of, their functions.
 Likewise, it should be pointed out that judicial independence is inherent in the principle of the separation of powers established in Article 3 of the Inter-American Democratic Charter. Thus the separation and independence of the public powers is a fundamental element of the rule of law.

16. 
The Court has established that “one of the main purposes of the separation of public powers is to guarantee the independence of judges.”
 This autonomous exercise must be guaranteed by the State in both the previously mentioned institutional facet – in other words, in relation to the Judiciary as a system – and also in relation to its individual aspect – that is, in relation to the person of the specific judge.
 The objective of protection is to prevent the judicial system in general, and its members in particular, from possibly being subject to undue constraints in the exercise of their function from organs outside the Judiciary or even from those judges who occupy functions relating to review or appeal.

17. 
Closely related to the foregoing is the principle of impartiality, which “requires that the judge who intervenes in a specific dispute approach the facts of the case without any subjective prejudice, and also offering sufficient guarantees of an objective nature that allow any doubt that the accused or the community may have regarding the absence of impartiality to be eliminated.”
 On this basis, the Inter-American Court has indicated that “judges, contrary to other public officials, have greater guarantees owing to the necessary independence of the Judiciary.”
 In this regard, the Court has heard cases relating to Peru,
 Venezuela,
 and more recently, Ecuador.
 The Court has emphasized that personal impartiality “is presumed unless there is proof to the contrary consisting, for example, in the demonstration that a member of a tribunal or a judge has personal prejudices or biases against the litigants.”
 It has affirmed that “[t]he judge must appear to be acting without being subject to influences, incentives, threats or interference, either directly or indirectly, but only and exclusively in accordance with – and motivated by – the law.”

18. 
In cases concerning proceedings under the military justice system, the Court has explored the guarantee of judicial independence and impartiality as an obligation of the State and a right of the individual.
 In these cases, it has determined that both the prosecution of civilians by military courts, and the prosecution of military and police personnel for human rights violations under this system violates the right to an ordinary judge established in Article 8(1) of the American Convention. In such cases, the Inter-American Court has focused its analysis on both the independence and impartiality of the judges who intervene, and also their lack of material competence to hear this type of case.

19. 
Similarly, the Inter-American Court has ruled on alleged violations of judicial independence and impartiality, over and above the concerns relating to prosecution by military courts. In recent years, the Court has done this in the cases of: Apitz Barbera et al. v. Venezuela, Barreto Leiva v. Venezuela, Atala Riffo and daughters v. Chile, the Supreme Court of Justice (Quintana Coello et al.) v. Ecuador, the Constitutional Tribunal (Camba Campos et al.) v. Ecuador, and J. v. Peru.

20. 
The Court has emphasized that one of the main purposes of the separation of public powers is the guarantee of the independence of judges, which is intended to avoid the judicial system in general, and its members in particular, possibly being subject to undue constraints in the exercise of their function from organs outside the Judiciary or even from those judges who occupy functions of review or appeal. The Inter-American Court has understood that the independence of the Judiciary is “essential for the exercise of the judicial function.” In accordance with its consistent case law, the Inter-American Court has considered that the following guarantees arise from judicial independence: an adequate appointment procedure; tenure in office, and a guarantee against external pressure. The Court has referred to the right to an independent judge established in Article 8(1) of the Convention both with regard to the accused (right to be tried by an independent judge), and has also referred to the guarantees that the judge – as a public official – must have, in order to make judicial independence possible.
 

21.
In European case law, there is a close relationship between the guarantees of an “independent” court and an “impartial” court and, in some cases the two concepts have been dealt with as almost interchangeable.
 Thus, without becoming analogous, for some experts the concepts of the independence and the impartiality of a court are evidently complementary, so that the European Court of Human Rights (hereinafter “the ECHR) has accepted this close relationship to the point of examining them together.

22. 
The ECHR has recognized that judicial impartiality has two dimensions: one of a personal character related to the circumstances of the judge, to the formation of his own personal convictions in a specific case, and the other, of a functional nature, exemplified by the guarantees that should be offered by the court responsible for delivering judgment, and that are established based on organic and functional considerations.
 The former must be presumed while the contrary has not been shown. The latter call for sufficient guarantees to exclude any legitimate doubt about impartiality.

23. 
In the case of the personal character of impartiality, this means, in short, that the judge has the ability to take the necessary distance, and that he resists succumbing to any subjective influences.
 In this regard, the ECHR ha indicated that judges must even be careful about any expressions that might suggest a negative assessment of the claims of one of the parties.
 The notion of an impartial court, interpreted in the sense of the absence of prejudice or of preconceptions, includes, in the first place, a subjective analysis in order to delimit the personal conviction and conduct of a judge in a specific case and, then, an objective analysis to ensure that there are sufficient guarantees to allow the accused to eliminate any legitimate doubt.
 Personal impartiality is presumed unless there is proof to the contrary; however, owing to the significant difficulty of obtaining this type of evidence
 – a circumstance that, in our opinion, is not present in this case – the contrary cannot always be proved.

24. 
Meanwhile, with regard to the functional nature of impartiality, it is necessary to verify whether, regardless of the personal attitude of the judge, there are verifiable objective circumstances that could cast suspicions on his impartiality. The point of view of the interested person, without constituting an essential factor, should be taken into account; but the decisive factor consists in assessing whether the accused’s misgivings about the judge can be considered objectively justified.
 With regard to impartiality, even appearances can have some importance and, consequently, “any judge regarding whom there is a legitimate reason to doubt his lack of impartiality should be disqualified.”

25.
In European case law, the limits of both notions are open-ended, in view of the fact that a specific conduct of a judge — from the viewpoint of an external observer — may raise objectively justified doubts concerning his impartiality, but may also raise such doubts with regard to his personal conviction. Thus, in order to distinguish them, it should be understood that the first situation (the objective one) is of a functional nature and includes the hypothesis in which the personal conduct of the judge, without being called into question, shows signs that could raise justified doubts about the impartiality of the court that must try the case.
 In this regard, appearances can be important, owing to the confidence that the courts of justice should inspire in the accused.

26. 
Appearances are important in order to assess whether or not a court is “impartial.” Thus, the ECHR has reiterated the famous aphorism “justice must not only be done; it must also be seen to be done.”

27. 
Likewise, the Human Rights Committee, in its General Comment on Right to equality before courts and tribunals and to a fair trial,” stated that:

21.
The requirement of impartiality has two aspects. First, judges must not allow their judgement to be influenced by personal bias or prejudice, nor harbour preconceptions about the particular case before them, nor act in ways that improperly promote the interests of one of the parties to the detriment of the other. Second, the tribunal must also appear to a reasonable observer to be impartial. For instance, a trial substantially affected by the participation of a judge who, under domestic statutes, should have been disqualified cannot normally be considered to be impartial.

28. 
In addition, the ECHR has underscored that, in order to prove that there has been a violation of the right to an impartial judge, it is not sufficient to make an analysis in abstract and a priori and, especially, a general analysis; rather, it is essential to analyze each specific case.

29. 
Also, in the European sphere it has been determined that States parties are obliged to organize their legal system so as to ensure compliance with the requirements of Article 6.1 of the European Convention.

30.
In summary, the analysis of an alleged lack of judicial impartiality may include, on the one hand, the sphere of functional impartiality which refers to aspects such as the functions assigned to the judge within the judicial proceedings.
 Then, on the other hand, there is the aspect of personal impartiality, which refers to the conduct of the judge in relation to a specific case. The European Court of Human Rights has indicated that these aspects of impartiality may be analyzed from a subjective point of view (subjective test) or from an objective point of view (objective test). The question of the personal aspect of impartiality may be assessed by both tests and the question of the functional aspect of impartiality may be analyzed from the objective viewpoint. The Inter-American Court has stipulated that recusal is a procedural instrument that protects the right to be tried by an impartial and independent court.
 It has also affirmed that the personal impartiality of a judge must be presumed, unless there is proof to the contrary.
 Based on a subjective analysis, the proof requires endeavoring to ascertain the personal conviction or interest of a given judge in a particular case,
 so that it may be addressed at establishing, for example, whether a judge has displayed any hostility, prejudice or personal bias or whether he has arranged to have the case assigned to himself for personal reasons.
 Furthermore, the European Court has indicated that the personal impartiality of a judge can be ascertained, according to the specific circumstances of the case, from the conduct of the judge during the proceedings, the content, arguments and language used or the reasons to conduct the investigation, which indicate a lack of professional distance from the decision.

31.
Thus, the sphere or aspect of impartiality that may be called into question (personal or functional) and the type of analysis to be made (subjective or objective) will depend in each situation on the circumstances of the case and the causes of the misgivings of the interested party.

32.
In the instant case, the analysis of impartiality is related to [the aspect of] personal impartiality, because it concerns the conduct of the judges in the specific cases in which it is alleged that they explicitly based conclusions of the judgments on prejudices. This makes it essential to assess whether the courts exteriorized negative prejudices in the adverse judgments, which had a significant or decisive influence on the reasoning of the conclusions of the ruling. For the purpose of this analysis, when we refer to a “prejudice,” we are referring to its negative connotation in the sense of a generalized unfavorable notion, perception or attitude towards individuals who belong to a group, owing to their membership in this group, which is characterized negatively. Thus, it is not related to the more general meaning relating to the ideas, notions and perceptions that a judge, like any other person, has acquired through experience and that do not exclude him from assessing, analyzing and reaching a rational conclusion in the specific case that he is deciding in the course of his jurisdictional functions.

3. The lack of impartiality of the judges who heard the criminal proceedings of the victims in this case

33.
The eight victims in this case before the Inter-American Court were convicted in the domestic sphere as perpetrators of terrorist offenses in application of Law 18,314 that “[d]efines terrorist acts and establishes the punishments” ( known as the “Counter-terrorism Act”). This case involves three criminal trials for events that occurred in 2001 and 2002 in Chile’s Regions VIII and IX. None of the events for which they were tried harmed anyone’s physical integrity or life. In summary, the result of these criminal proceedings was:

a) Lonkos Segundo Aniceto Norín Catrimán and Pascual Huentequeo Pichún Paillalao were convicted – in a trial held after a previous trial in which they had been acquitted had been declared null and void – by the Angol Oral Criminal Trial Court in a judgment of September 27, 2003, as perpetrators of the offense of threat of terrorist arson.
 In a judgment of December 15, 2003, the Second Chamber of the Supreme Court of Justice denied the appeals for annulment that had been filed;

b) Juan Ciriaco Millacheo Lican, Florencio Jaime Marileo Saravia, José Benicio Huenchunao Mariñán, Juan Patricio Marileo Saravia and Patricia Roxana Troncoso Robles were convicted by the Angol Oral Criminal Trial Court in a judgment of August 22, 2004, as perpetrators of the offense of terrorist arson.
 In a judgment of October 13, 2004, the Temuco Court of Appeal denied  the appeals for annulment that had been filed,
 and 

c)
Víctor Manuel Ancalaf Llaupe was convicted by the investigating judge of the Concepción Court of Appeal in a judgment of December 30, 2003, of three criminal acts as perpetrator of the terrorist act consisting in to “[t]o place, send, activate, throw, detonate, or fire bombs or explosive or incendiary devices of any type, weapons or devices of great destructive power, or with toxic, corrosive or infectious effects” (article 2.4 of Law 18,314).
 On June 4, 2004, the Concepción Court of Appeal issued judgment in second instance, partially revoking the judgment; acquitting Mr. Ancalaf of two of the criminal acts, and confirming the conviction with the regard to one criminal act.

34.
As the Court has indicated in this Judgment, at the actual stage of the evolution of international law, the fundamental principle of equality and non-discrimination has entered the realm of jus cogens. The whole legal structure of national and international public order rests on it, and it permeates the whole legal system.
 In this regard, Article 24 of the American Convention prohibits de facto or de jure discrimination, not only with regard to the rights recognized in this instrument, but with regard to all the laws adopted by the State and to their application. In other words, it does not merely repeat the provisions of Article 1(1) of this instrument as regards the obligation of State to respect and ensure the rights recognized in this treaty without discrimination, but it establishes a right that also entails the State’s obligation to respect and ensure the principle of equality and non-discrimination in the safeguard of other rights and in all the domestic laws that it adopts, because it protects the right to “equal protection of the law” so that it also prohibits discrimination resulting from any inequality derived from domestic law or its application.
 Article 1(1) of the American Convention proscribes discrimination, in general, and includes prohibited categories of discrimination. Taking into account the criteria developed previously, the Court established that the ethnic origin of an individual is a category protected by the American Convention. This also means that, under Article 24 of this instrument, unequal treatment based on ethnic origin under domestic law or its application is also prohibited.

35.
In the following paragraphs, we analyze the criminal judgments convicting the victims that we consider contain a language and reasoning that reveal that what is involved is not the application of the presumption of the terrorist intent defined in the Counter-terrorism Act in force at the time; rather, it is verified that these judgments contain expressions or reasoning based on negative ethnic stereotypes and prejudices and that this constitutes a violation of the guarantee of judicial impartiality.

A) The criminal judgment convicting Messrs. Norín and Pichún
36.
When analyzing the elements of the offense in the thirteenth considerandum of the criminal judgment that convicted the Lonkos Segundo Aniceto Norín Catrimán and Pascual Huentequeo Pichún Paillalao as perpetrators of the offense of threat of terrorist arson, the criminal court inferred the terrorist intent from stereotypes and prejudices concerning the violence of the Mapuche land claims and from witness statements concerning their “feeling of fear” resulting from acts other than those for which the victims were tried in those proceedings.
 Here, the domestic court accorded fundamental worth to evidence that did not refer to the acts that were being prosecuted in the criminal proceedings, but to other acts that, moreover, were not attributed to the accused, and no reference is made to whether criminal judgments had been delivered with regard to them. When assessing the terrorist intent, the court substantiated its decision on the testimony of individuals who were referring to other supposed acts, without analyzing whether or not these were true, as well as on newspaper articles, without referring to the sources on which these were based, but rather indicating that the said information “had not been disproved.”

37. 
In our opinion, this assessment of the evidence, which gave rise to a prejudice as regards the terrorist intent based on the analysis made by the courts in the judgments, was decisive in the ruling on the terrorist nature of the offenses. Both in this regard, and when ruling on the participation of the two accused as perpetrators of the said offenses, the domestic court developed a reasoning that contains an assessment that delegitimizes the indigenous claims and associates them with planned actions carried out by means of violent and illegitimate acts, presuming a terrorist intent and establishing a relationship between the Mapuche origin of the accused, and the legal definition of the conduct. In addition, when the court ruled, in the fifteenth considerandum, on the participation of the two accused as perpetrators of the said offenses, it substantiated an important part of its legal arguments by references to contextual facts classified as of a “well-known and notorious” nature in relation to the so-called “Mapuche conflict,” as well as to their ethnic origin and status as traditional leaders without specifically and explicitly relating this to the acts presumably committed by the accused, so that it made a causal nexus between the ethnic origin of the Lonkos as Mapuche leaders and their participation in the offenses of which they were accused.
38.
Furthermore, it is particularly noteworthy that, in the said fifteenth considerandum analyzing the victims’ participation, the criminal court affirmed that “[it] has not been sufficiently proved that these acts were committed by individuals from outside the Mapuche communities,” referring in general terms to the “Mapuche problem.” The acts and the responsibility of the accused were examined within the framework of land claims in the context of which the perpetration of violent acts was presumed, without further justification. In addition, the judgment considered as an element to establish the participation of the presumed victims in the offenses of terrorist threat, their membership in the Coordinadora de Comunidades en Conflicto Arauco Malleco (CAM) which the court referred to as “having violent tendencies.” No objective evidence or proof was offered to confirm this organization’s character or nature.
 In this regard, it should be recalled that, in another proceeding, the presumed victims were acquitted of the offense of “conspiracy to commit a crime” in relation to their supposed membership “in a terrorist organization that operated under the aegis of this indigenous organization.”

B)
The criminal judgment convicting Messrs. Marileo Saravia, Huenchunao Mariñán and Millacheo Licán, and Ms. Troncoso Robles
39.

In the criminal judgment that convicted Juan Patricio Marileo Saravia, Florencio Jaime Marileo Saravia, José Benicio Huenchunao Mariñán, Juan Ciriaco Millacheo Licán and Patricia Roxana Troncoso Robles as perpetrators of the offense of terrorist arson, the criminal court, when analyzing both the participation and the terrorist nature of the offense, followed a line of reasoning in which, once again, it circumscribed conclusions regarding the special subjective element of the criminal responsibility of the presumed victims to contextual facts regarding which it makes no direct probative or legal connection to the accused.
 Regarding the terrorist intent, in the nineteenth considerandum, the oral court resorted to references to the “Mapuche land conflict” and to the context of the land claims of the Mapuche indigenous people including reflections that make general observations on the use of violence and its illegal nature, by asserting that the process of land recovery of the Mapuche people “has been carried out by acts of violence, without respecting the institutional framework and the laws in effect, resorting to the use of force […].”
 These contextual elements were not presented in a neutral manner, and created a causal nexus between the Mapuche origin of the presumed victims and the determination of their criminal responsibility. In the nineteenth considerandum, the terrorist intent was inferred from stereotypes and prejudices relating to the violence of the Mapuche land claims and from the testimony of witnesses concerning the “fear” they felt owing to actions other than those that were being tried in the proceedings.

40. 

The domestic court accorded fundamental significance to evidence that was unrelated to the acts that were being prosecuted in these criminal proceedings, but rather concerned other acts that, furthermore, were not even attributed to the accused. In addition, it did not mention whether criminal convictions had been handed down in relation to those acts. In our opinion, this evidence created a prejudgment as regards the terrorist intent and, based on the analysis made by the court in the judgment, it was decisive in the ruling that the act was a terrorist offense. The criminal court used expressions such as a “well-known and notorious” or it is “public knowledge” in order to found its reasoning. The use of the said expressions relates to more general reflections affirming that violent acts and crimes had been committed in the region where the criminal act was perpetrated in relation to the Mapuche claims. The undersigned consider that the domestic court used the said expressions as a substantial argument to establish that the members of the Mapuche community who were claiming ancestral lands were necessarily violent or that they had a greater propensity to commit offenses than the rest of the population.

C)
The criminal judgment convicting Mr. Ancalaf Llaupe

41.
In the criminal judgment that convicted Víctor Ancalaf as perpetrator of the offense established in article 2.4 of Law 18,314, the Court of Appeal included considerations on the fact that the acts occurred in the context of resistance to the construction of the hydroelectric plant, and the “Pehuenche conflict”
 in order to classify the offense attributed to Víctor Ancalaf as a terrorist offense, without referring to other more precise evidence concerning the conduct of the accused. Thus, instead of considering setting fire to a truck an ordinary offense, it was deemed to be a terrorist offense, since it was analyzed in the context of considerations regarding opposition to the construction of a hydroelectric plant by members of indigenous communities.
 This revealed a certain prejudgment in relation to the actions taken by the indigenous peoples to resist the construction of a hydroelectric plant.
4. Conclusion

42.
The authors of this opinion consider that this reasoning – established by the Court in paragraphs 227 and 228 of the Judgment — which is based on negative ethnic stereotypes and prejudices, reveals that the judges had personal prejudices with regard to the accused that were decisive in the establishment of their criminal responsibility (essentially their participation in the criminal act or the special terrorist intent). In other words, these personal prejudices had a decisive impact on the analysis of the evidence of criminal responsibility. The facts described in the Judgment reveal that those judicial decisions were reached in a context in which the social media and segments of Chilean society had adopted unfavorable stereotypes and notions of what they called “the Mapuche question,” the “Mapuche problem” or the “Mapuche conflict” that delegitimized the land claims of the Mapuche indigenous people and, in general, classified their social protest as violent or presented it as a cause of conflict between the Mapuche indigenous people and the other inhabitants of the region.

43.
This reasoning set out by the courts in the judgments, which reflects the said context, proves that the judges based their decisions on prejudices against the defendants relating to their Mapuche indigenous ethnic origin and how the judges perceived their social protest to claim their rights. This confirms that it was reasonable for the defendants to have the impression that the courts that convicted them in the specific cases lacked impartiality when handing down the guilty verdicts. In the instant case, we are faced with a discriminatory difference in treatment that has no objective and reasonable justification, does not seek a legitimate purpose and, in addition, there is no proportionality between the means used and the end sought; all of which violates the due process protected by Article 8(1) of the American Convention.
44. 
In the context of dispensing justice, the discrimination against the eight victims in this case — who were discriminated against based on negative ethnic stereotypes and prejudices in relation to the Mapuche indigenous people and their territorial claims — represents a serious violation of due process, because it deprived them of an impartial judge. Thus, it is inconsistent that, having made a thorough analysis of the content of the verdicts in the criminal trials and having verified these discriminatory attitudes in the Judgment — by declaring the violation of Article 24 of the Pact of San José — the majority opinion of the Inter-American Court did not proceed to conclude that these same proven facts also entailed an autonomous violation of Article 8(1) of the American Convention. We therefore consider that the Court should not have subsumed this violation in the violation of the principle of legality and the right to the presumption of innocence established in Articles 9 and 8(2) of this instrument.

45.
For these reasons, we consider that the Inter-American Court should have declared the international responsibility of the Chilean State, by considering that the right to an impartial judge or court, protected by Article 8(1) of the American Convention, in relation to Article 1(1) of this instrument, had been violated to the detriment of the victims in this case. 
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[…] the actions that resulted in these wrongful acts reveal that the form, methods and strategies used had the criminal purpose of causing a generalized state of fear in the region.
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[…] Regarding the participation of both accused, the following must be considered:


1. As general background information and from the evidence provided during the trial by the Public Prosecution Service and the private complainants, it is a well-known and notorious fact that de facto organizations have been operating have existed in the area for some time that commit acts of violence or incite violence on the pretext of their land claims. Their methods include different types of acts of violence against logging companies, and small- and medium-scale farmers, all of whom have in common that they are owners of land that adjoins, is next to or near indigenous communities who claim to have historical rights to these properties. The said actions are aimed at reclaiming lands considered to be ancestral, and the illegal occupation is a means used to achieve the more ambitious goal: thereby recovering part of their ancestral lands and strengthening the territorial identity of the Mapuche people. […]


2. It has not been sufficiently proved that these acts were caused by individuals who do not belong to the Mapuche communities, because their purpose is to create a strong climate of harassment of the property owners in the sector in order to instill fear in them and, thus, force the owners to accede to their demands. The rationale relates to the so-called “Mapuche problem,” because the perpetrators were aware of the areas claimed or because no Mapuche community or property has been harmed.


3.	It has been proved that the accused, Pascual Pichú, is Lonko of the “Antonio Ñirripil” community and Segundo Norín is Lonko of the “Lorenzo Norín” community, and this signifies status in the community and a certain degree of leadership and control over it.


4. It should also be emphasized that the accused Pichún and Norín have been convicted of other offenses involving land occupation committed prior to these events against forested properties near their respective communities, […].


The Mapuche communities of Didaico and Temulemu adjoin the Nancahue forest farm, and


6. According to the testimony of Osvaldo Carvajal, both of the accused belong to the Coordinadora Arauco Malleco C.A.M, a violent de facto organization.


�	Cf. para. 215 of the Judgment. 


� 	In the sixteenth considerandum of the judgment delivered on August 22, 2004, by the Angol Oral Criminal Trial Court, when referring to the “participation as direct authors of the fire at the Poluco Pidenco property,” the Court affirmed: 


[…] it has been proved that José Benicio Huenchunao Mariñan, Patricia Roxana Troncoso Robles, Juan Patricio Marileo Saravia, Juan Ciricao Millacheo Lican and Florencio Jaime Marileo Saravia, participated as direct perpetrators of the said fire at the Poluco Pidenco property because they acted immediately and directly in the execution of this fire, an illegal act inserted in the so-called Mapuche land conflict, committed with the intent of instilling a justified fear in the population of being victims of similar crimes.


�	When examining the terrorist nature of the offense of arson, the Angol Oral Criminal Trial Court  stated the following in the nineteenth considerandum:


NINETEENTH: Regarding the defense’s assertion that the acts were not of a terrorist nature, it should be noted that the statements mentioned in the preceding considerations, provided by persons who were directly connected to the events or who knew about them for different reasons, are coherent with the expert opinions and documentary evidence provided by the claimants during the hearing. They constitute background information that, taken as a whole and freely assessed, lead these judges to establish that the fire which occurred at the Poluco Pidenco property on December 19, 2001, does qualify as a terrorist offense, inasmuch as the actions that underlie these crimes demonstrate that the form, methods and strategies employed had a malicious intent, which was to instill a generalized fear in the area, a situation that is a well-known and notorious fact that these judges cannot ignore; this is a serious conflict between part of the Mapuche ethnic group and the rest of the population, a fact neither argued by the parties nor unknown to them


In effect, the offense established in Considerandum 16 must be viewed against the backdrop of a process of the recovery of Mapuche lands, in which the perpetrators took direct action, without respecting the existing legal and institutional order and by resorting to the use of force through measures that were planned, agreed and prepared in advance by radicalized groups that seek to create a climate of insecurity, instability and fear in the Province of Malleco, as most of the incidents, and the most violent ones, have occurred in communes of that province.  These actions can be summarized as follows: excessive demands that violent groups make of owners and landholders, under pressure, warning them of the different consequences they will face if they do not accede to the demands.  Many of these threats have materialized in the form of attacks on physical integrity, robberies, theft, arson, vandalism and land occupation, which have affected both the personnel and property of various owners of agricultural properties and logging companies in this part of the country; during the oral proceedings the court heard numerous pieces of testimony and learned some of the background to this situation, notwithstanding the fact that this is public knowledge. 





The obvious inference is that the objective is to instill in the population a well-founded fear of falling victim to similar crimes, and thereby to force the owners to cease any further exploitation of their properties and ultimately to force them to abandon their properties, because the feeling of insecurity and unease that these attacks cause has led to a decrease in the availability of labor and an increase in its cost, an increase in the costs of leasing farm equipment and insuring the properties, the installations and the crops.  Furthermore, it is becoming increasingly common to see workers, machinery, vehicles and operations on the different properties under police protection, to safeguard operations, all of which affects rights protected by the Constitution.


The court’s conclusion is a result of the testimony given by witnesses […] all of whom told the court that they were direct victims or knew of threats and attacks on persons or property perpetrated by individuals of Mapuche origin.  Albeit in different ways, these witnesses all expressed the feeling of fear that those acts have instilled.  This background information is in the report of the meeting of the Senate’s Constitutional, Legislative and Justice Committee, paragraphs of which were read during the hearing


�	According to the Report of the Commission on the Historical Truth and New Deal for the Indigenous Peoples, “at one point of the long [historical] process, the ancestral Pehuenche communities were part of a larger social community: the Mapuche People.” This was “the result of the development of the different peoples and cultures that, for thousands of years, peopled the actual territory of Chile.” Cf. Report of the Historical Truth and New Deal Commission, First part. Historia de los Pueblos Indígenas de Chile y su relación con el Estado, IV. Pueblo Mapuche, Capítulo Primero: Los mapuche en la historia y el presente, page 424, footnote 3 (file of annexes to the final written arguments of the State of Chile, folio 62, link: http://www.corteidh.or.cr/tablas/27374.pdf) 
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FIFTEENTH: That the facts described in the preceding considerandum constitute the terrorist offense established in article 2.4 of Law No 18,314, in relation to article 1 of that law. This is because they reveal that actions were taken in order to instill in some of the population a justified fear of falling victim to such crimes, bearing in mind the circumstances, and also the nature and effects of the means employed, as well as the evidence that they were the result of a premeditated plan to attack the property of third parties engaged in work relating to the construction of the Ralco Power Plant of  Alto Bío Bío, all with the purpose of forcing the authorities to take decisions that would prevent the construction of this plant.


In second instance, the Concepción Court of Appeal, in its judgment delivered on June 4, 2004, considered that the subjective element of the terrorist offense had been proved, based on the following considerations:


19. That the evidence relating to the first, seventh and thirteenth conclusions of the first instance ruling constitute judicial presumptions that, carefully assessed, prove that the trucks and the backhoe were set on fire in the context of the Pehuenche conflict, in Region 8, province of Bío Bío, Santa Bárbara commune, in the sector of the cordillera known as Alto Bío Bío, which is related to the opposition to the construction of the Ralco Hydroelectric Plant, and where, also, it is well-known that the sisters, Berta and Nicolasa Quintremán Calpán are opposed to the Endesa project, because their land – which contains their ancestors, their origins, their culture and their traditions – will be flooded when the Plant is built.


The acts took place in this context as a way of compelling the authorities to take decisions or of imposing demands to halt the construction of the Plant.


20. That, to this end, on September 29, 2001, and March 3 and 17, 2002, two trucks and a backhoe were set on fire and, subsequently, two more trucks; all vehicles working for Endesa. The first incident involved several individuals all except one of whom wore hoods; they fired a shotgun and hit the truck driver with a stick. The second incident involved at least two individuals with their faces covered, one of them, armed with a shotgun, fired two shots into the air. On the third occasion, a group of hooded individuals was involved, one of whom carried a firearm and fired shots into the air. In all these incidents, inflammable fuel, such as gasoline or a similar product, was used.


The illegal acts described above were carried out violently without observing the legal and institutional order in force, resorting to previously planned acts of violence. Considering how the events occurred, the place and the modus operandi, they were perpetrated to create situations of insecurity, instability and anxiety, instilling fear in order to present demands to the authorities under criminal pressure imposing conditions in order to achieve their objectives. 


� 	Cf. para. 93 of the Judgment. 
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