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I.  CONSIDERATIONS ON WHICH THE REQUEST IS BASED 
 
1. Since their origins as independent republics, the States of Latin America have affirmed their 

increasing concern for the protection of the basic human rights, such as the rights to life, 
personal integrity, safety and liberty, of those who have committed politically-motivated 
offenses or been victims of acts of political persecution or discrimination. In the case of 
political offenders, these individuals have frequently been accused of ordinary crimes in 
order to prevent the granting of this protection, or to terminate such protection so that they 
may be subjected to punitive measures under the appearance of judicial proceedings. 
Consequently, both Latin American constitutions and the so-called inter-American system 
have established the institutions of territorial asylum, comparable to refuge, and diplomatic 
asylum in diplomatic missions among other places legally designated for this purpose. The 
fact that the institution of asylum has subsisted for more than 100 years and been the subject 
of several inter-American treaties, in which its essential nature has been increasingly 
perfected, proves the significance and validity attributed to the international protection of 
those persons whose circumstances give rise to a well-founded fear that they will be real or 
potential victims of acts of persecution or discrimination, which represent a threat to their 
human rights and fundamental freedoms, leading them to take action: that is, to request and 
to receive asylum from a State that, in this regard, has equal powers to the agent of 
persecution and the legal capacity to remove such persons from the jurisdiction of that agent 
and provide them with protection under its own jurisdiction and laws. 

 
2. However, more than once, the institution of diplomatic asylum has been the center of a 

polemic concerning its admissibility, despite the evolution it has undergone with the passage 
time. Initially conceived as a power of the State that grants asylum, it was transformed into a 
human right following its enshrinement in various human rights instruments such as the 
American Convention on Human Rights (Article 22(7)), and the American Declaration of the 
Rights and Duties of Man (Article XXVII), so that the protection and safeguard of the 
weakest and most vulnerable has been recognized as the most important duty of the 
individual and of the State, which is bound to respect and guarantee respect for human rights 
and also to ensure their universal promotion and development. Consequently, Ecuador 
considers that the progressive development and evolution of international human rights law 
has increasingly incorporated certain essential principles for the effective exercise of those 
rights in order to ensure their legal effectiveness. In addition, it is pertinent to emphasize that 
Article 41 of the Ecuadorian Constitution recognizes the right of asylum and refuge, and also 
the principle of non-refoulement applied to both types of protection. The foregoing results in 
the need to establish the scope and purpose of Article 22(7) of the American Convention on 
Human Rights on Human Rights based on the provisions cited below, which, in the opinion 
of Ecuador, have evident legal effects on these institutions. 

 
3. Ecuador considers that, when a State grants asylum or refuge, it places the protected person 

under its jurisdiction, either by granting him asylum in application of Article 22(7) of the 
American Convention on Human Rights on Human Rights, or by according him refugee 
status under the 1951 Geneva Convention. 

 



 

 

4. Diplomatic asylum is an institution that has been specifically codified by regional treaties, 
the first of these being the 1889 Montevideo Treaty on International Penal Law, and the most 
recent the 1954 Caracas Conventions on Diplomatic Asylum and on Territorial Asylum. 
These instruments on diplomatic and territorial asylum, combined with the mechanism of 
non-extradition on political grounds, are now known as the Latin American asylum tradition, 
an appropriate designation when it is considered that denying extradition on political grounds 
equates granting asylum, since granting asylum makes it necessary to deny extradition on 
political grounds. 

 
5. The norms of the Latin American right of asylum have been developed in the context of the 

inter-American human rights system, as can be appreciated from Article XXVII of the 1948 
American Declaration on the Rights and Duties of Man, which led to the recognition of an 
individual right to seek and receive asylum, as established in Article 22(7) of the American 
Convention on Human Rights and in the Universal Declaration of Human Rights itself, 
Article 14 of which recognizes “the right to seek and enjoy in other countries asylum from 
persecution.” The 1951 Convention relating to the Status of Refugees and its 1967 Protocol 
recognized transfrontier or territorial asylum universally, while Article 12(3) of the African 
Charter on Human and Peoples’ Rights recognizes the right of every individual, “when 
persecuted, to seek and obtain asylum in other countries in accordance with the law of those 
countries and international conventions.” 

 
6. Consequently, Ecuador understands that these international instruments have expressed the 

will of the international community as a whole to recognize asylum as a right that is 
exercised universally and by any method or form that it takes under the laws of the State 
granting asylum and/or the provisions of international conventions. In the specific case of 
Article 22(7), diplomatic asylum is granted based on these two criteria which are not 
necessarily mutually exclusive and give greater effect to asylum. Hence, as indicated, asylum 
may be granted in accordance with the laws of the State that grants asylum and also pursuant 
to international conventions. 

 
7. Thus, Article 22(7) of the American Convention on Human Rights links the Convention to 

either the domestic law of the host State or to an international treaty on asylum or refuge. For 
example, in the first case, to Article 41 of the Ecuadorian Constitution, which recognizes 
both the right to asylum and the right to refuge and, in the second case, to Article 5 of the 
1951 Convention relating to the Status of Refugees, which establishes that: “[n]othing in this 
Convention shall be deemed to impair any rights and benefits granted by a Contracting State 
to refugees apart from this Convention.” 

 
8. In the opinion of Ecuador, all the provisions cited above confer unity and continuity on the 

right to asylum or refuge so that the recognition of this right is materialized to the extent that 
the principle of equality and non-discrimination is strictly complied with, and the protection 
granted is the same in all circumstances and without any distinctions of an unfavorable 
nature. Therefore, no adverse distinction between asylum and refuge is admissible because, 
from a legal point of view, the important element is that the person concerned is protected by 
the jurisdiction of the host State. 

 



 

 

9. In order to reinforce this argument, Ecuador considers that other provisions in international 
human rights law have the same purpose, as indeed is the case of Articles 2, 7, 14, 28 and 30 
of the Universal Declaration of Human Rights; 2, 5(2) and 26 of the International Covenant 
on Civil and Political Rights; Article 5(2) of the International Covenant on Economic, Social 
and Cultural Rights; Article 3 of the Convention against Torture and Other Cruel, Inhuman 
or Degrading Treatment or Punishment; Article 2 of the American Declaration of the Rights 
and Duties of Man; Articles 1, 24, 29 and 30 of the American Convention on Human Rights, 
and Articles 3, 4 and 5 of the Additional Protocol to the American Convention on Human 
Rights in the area of Economic, Social and Cultural Rights (Protocol of San Salvador). 

 
10. Based on these provisions, Ecuador seeks to clarify the nature and scope of the institution of 

asylum and, to this end, to determine the interpretation that ensures the most effective 
implementation of Article 22(7) of the American Convention on Human Rights, granting it 
the scope allowed by the provisions cited above, even in the case of diplomatic asylum. 

 
 

II. LAW RELATING TO THE REQUEST 
 

A. Articles 22(7) of the American Convention on Human Rights and 14(1) of the 
Universal Declaration of Human Rights establish the right of asylum without 
distinguishing or differentiating between the different methods, forms or categories of 
asylum. The grounds for asylum are customary in nature as revealed by the universal 
use and practice of the right or principle of evaluation, which is established not only 
in the conventions on diplomatic and territorial asylum in inter-American law and in 
refugee law, but has also been recognized explicitly by the United Nations and 
appears in the provisions on non-extradition and/or non-refoulement or return when 
the requested State considers that the demand of the requesting State is based on 
political motives, as this concept appears in bilateral, regional and multilateral 
treaties, for example. Such provisions reveal that any form of asylum enjoys universal 
recognition because, once granted, the principle of non-refoulement takes effect, and 
this guarantees the right to freedom of movement established in Article 33 of the 
1951 Geneva Convention, and Article 13 of the Universal Declaration of Human 
Rights. 

 
11. Neither Articles 22(7) of the 1969 American Convention on Human Rights and XXVII of the 

1948 American Declaration of the Rights and Duties of Man, which have elevated the right 
to seek and be granted asylum to the category of a human right, nor Article 14(1) of the 1948 
Universal Declaration of Human Rights, which has done the same by proclaiming the right to 
seek and enjoy asylum in any country, make any mention of any specific type or category of 
asylum and refuge, such as diplomatic or political asylum, territorial asylum, provisional 
asylum, refugee status, subsidiary forms of asylum, and other forms of asylum or refuge 
established in domestic or regional law. Thus, the articles cited recognize or tacitly admit 
different forms and categories of asylum, because the granting of this right is a prerogative of 
the host State, supported by the right inherent in its sovereignty to evaluate the situation. 
Consequently, in ultimate instance, it is the State granting asylum that has the capacity to 
decide to accord this right to those who have well-founded fears of being real or potential 



 

 

victims of acts of politically-motivated persecution, or of any type of discrimination that they 
perceive to be a real or potential threat to their life or personal integrity, liberty and safety; in 
other words, to their fundamental rights, which are protected by the American Convention, 
the Declarations mentioned in this paragraph, and the International Covenant on Civil 
and Political Rights, as well as other regional and international instruments on human 
rights and related issues. In this situation, the host State plays an important political and 
social role by providing protection to political offenders and victims of discrimination, 
and it protects them by means of its laws and institutions, because such persons are 
under its jurisdiction. Thus, the host State is bound by the obligation not to extradite the 
person granted asylum and/or to respect the principle of non-refoulement, principles that 
are recognized in the bilateral, regional and multilateral extradition treaties signed by the 
States, and in Article 33 of the 1951 Geneva Convention, as well as in the American 
Conventions on diplomatic and territorial asylum. 

 
12. The right of asylum has different forms or methods, because granting and recognizing 

asylum is, above all, a sovereign act of the host State, which has full powers to assess the 
fears of the person seeking protection and to determine the rights and benefits that it 
grants the asylum-seeker, without other States being able to contest these decisions or 
consider them an intervention that limits their  sovereignty or interferes in the action of 
justice, as established in the Declaration on Territorial Asylum adopted by the General 
Assembly in its resolution 2312 (XXII) of December 14, 1967, which incorporates the 
right of asylum among the purposes proclaimed in the Charter of the United Nations – 
which include “to develop friendly relations among all nations and to achieve 
international co-operation in solving international problems of an economic, social, 
cultural or humanitarian character and in promoting and encouraging respect for human 
rights and for fundamental freedoms for all without distinction as to race, sex, language 
or religion.” The right of asylum is also established in Article 14 of the Universal 
Declaration of Human Rights. 

 
13. The above-mentioned resolution recognizes “that the grant of asylum by a State to 

persons entitled to invoke Article 14 of the Universal Declaration of Human Rights is a 
peaceful and humanitarian act and that, as such, it cannot be regarded as unfriendly by 
any other State.” However, the resolution also recognizes that there are different forms 
of asylum and therefore “[r]ecommends that, without prejudice to existing instruments 
dealing with asylum and the status of refugees and stateless persons, States should base 
themselves in their practices relating to territorial asylum on the following principles: 
Asylum granted by a State to persons entitled to invoke Article 14 of the Universal 
Declaration of Human Rights, including persons struggling against colonialism, shall be 
respected by other States” (Art. 1(1)), reaffirming that “[i]t shall rest with the State 
granting asylum to evaluate the grounds for the grant of asylum” (Art. 1(3)). 

 
14. Furthermore, another important element of this resolution is that its Article 2(1) 

determines that “[t]he situation of persons referred to in article 1, paragraph 1, is, 
without prejudice to the sovereignty of States and the purposes and principles of the 
United Nations, of concern to the international community,” and that “[w]here a State 
finds difficulty in granting or continuing to grant asylum, States individually or jointly or 



 

 

through the United Nations shall consider, in a spirit of international solidarity, 
appropriate measures to lighten the burden on that State” (Art. 2(2)). Thus, these 
provisions determine that the asylum granted by a State in the exercise of its sovereignty 
gives rise to international obligations not only for the host State, but also for the 
international community, regardless of the treaty-based law on this issue. 

 
15. Article 3(1) of the resolution recognizes some of the essential principles that correspond 

to any type of asylum granted, such as the norm according to which, “[n]o person 
referred to in article 1, paragraph 1, shall be subjected to measures such as rejection at 
the frontier or, if he has already entered the territory in which he seeks asylum, expulsion 
or compulsory return to any State where he may be subjected to persecution,” or the one 
that appears in paragraph 3 of this article, according to which: “[s]hould a State decide in 
any case that exception to the principle stated in paragraph 1 of this article would be 
justified, it shall consider the possibility of granting to the person concerned, under such 
conditions as it may deem appropriate, an opportunity, whether by way of provisional 
asylum or otherwise, of going to another State.” Thus, this provision refers to the 
sovereign powers of the State to grant asylum provisionally or in any other way, under 
such conditions as it may deem appropriate. Consequently, there is no reason 
whatsoever for interpreting that the above-mentioned Articles 22(7) and 14 refer 
exclusively to one specific form of asylum. 

 
16. All forms of asylum are, of necessity, universally valid, and this condition is the 

inevitable consequence of the universality of the legal principle of non-refoulement, the 
absolute nature of which covers asylum granted under a universal convention, but also 
asylum provided under a regional agreement or the domestic law of a State. This 
condition is inherent to any form of asylum, in the same way that the principle of non-
refoulement may apply not only universally, but also absolutely, so that asylum is 
invested with the maximum legal effectiveness and efficacy. 

 
17. This means that any form of asylum is protected by the principle of non-refoulement, not 

only as a protection for the asylum-seeker, but also as a guarantee of other rights such as 
the one established in Article 13 of the Universal Declaration of Human Rights, 
according to which: “(1) Everyone has the right to freedom of movement and residence 
within the borders of each state. (2) Everyone has the right to leave any country, including 
his own, and to return to his country.” Thus, the individual who has been granted asylum 
pursuant to domestic and regional laws cannot be returned to the agent of persecution by a 
State that belongs to a region distinct from the one in which asylum was granted based on the 
argument that the legal system under which that status was granted does not apply for the 
said State or give rise to international obligations enforceable erga omnes, as that would be 
a fallacy with serious and irreversible consequences for the asylum-seeker and make 
mockery of the institution of asylum. Therefore, any form of asylum – regardless of the 
law applied to grant it – is universal, because it ensures the fundamental rights of the 
person granted asylum, including the freedom of movement proclaimed in Article 13 of 
the above-mentioned instrument, and it should be implemented in conditions of equal 
protection of the law and non-discrimination based on any social condition, as indicated 
in Articles 2 and 26, respectively, of the International Covenant on Civil and Political Rights. 



 

 

 
B. The forms of asylum explicitly established in Article 41 of the Ecuadorian 

Constitution are tacitly contemplated in Articles XXVII, 22(7) and 14(1) of the 
American Declaration of the Rights and Duties of Man, the American Convention on 
Human Rights, and the Universal Declaration of Human Rights, respectively. They 
have legal force and, owing to the provisions of Articles 2(1), 5(2) and 26 of the 
International Covenant on Civil and Political Rights, Article 1(3) of the Charter of the 
United Nations, and Article 5 of the Geneva Convention relating to the Status of 
Refugees, it is not possible for a State to ignore or deny the validity of any of those 
forms alleging a legal vacuum or the inadequacy of the law. 
 

18. Ecuador considers that all forms and categories of asylum and refuge, as set out in the 
preceding paragraph, have legal force and sufficient legal effectiveness because they are 
established in the domestic law of the States and also in international law, and because they 
all have a lawful reason and purpose. In this regard, it should be noted that the Ecuadorian 
State, in Article 41 of its Constitution, recognizes both rights: that is, the right to seek asylum 
and the right to seek refuge and this includes, in each case, diplomatic asylum and territorial 
asylum. In addition, Ecuador is a signatory of the Conventions on Diplomatic Asylum and on 
Territorial Asylum under the inter-American system, as well as a State party to the 1951 
Geneva Convention relating to the Status of Refugees and its 1967 New York Protocol, 
instruments that proclaim different forms of asylum. Although the category of these 
instruments may vary (either regional or universal in nature), this does not modify their legal 
effects in view of the fact that the principles that govern the international protection of 
human rights under any form of asylum are universal and give rise to obligations erga 
omnes; to the contrary, the protection would have no legal effect. Therefore, irrespective of 
their form and category, asylum and refuge give rise to mandatory obligations for all 
members of the international community as a whole, without it being a requirement that such 
obligations derive from a convention or treaty only for the States that are parties thereto, 
because the principle of non-refoulement has universal scope. Consequently, in Ecuador’s 
opinion, a person who is granted asylum under the terms of the inter-American right of 
asylum, and a person who is granted refugee status under European law, and even a person 
who obtains refugee status in any other country in the world, retains his status as a person 
protected internationally, irrespective of the form and category of the asylum he has been 
accorded, and of the country in which he finds himself in this condition. In other words, he 
can never be expelled, returned or extradited to the country that is the agent of the 
persecution that led him to seek asylum. This is the legal effect of the principle of non-
refoulement. 

 
19. Similarly, asylum, in any form or category, also gives rise to other obligations erga omnes, 

such as the obligation of a State that is not a signatory to a specific asylum convention not to 
cause any kind of obstruction, impediment or interference that would prevent the State that is 
a signatory to that convention from complying with the commitments and obligations that 
allow it to ensure effective and timely protection of the fundamental rights of the asylum-
seeker or refugee. It should be noted that the obligation of non-interference relates to the 
obligation that Article 1(3) of the Charter of the United Nations imposes on all States: “[t]o 
achieve international cooperation in solving international problems of [a …] humanitarian 



 

 

character, and in promoting and encouraging respect for human rights and for fundamental 
freedoms for all without distinction […].” 

  
20. These arguments are also supported by two other essential provisions of international human 

rights law and refugee law: Article 5(2) of the 1966 International Covenant on Civil and 
Political Rights and Article 5 of the 1951 Geneva Convention, articles that may be 
considered open and autonomous because, owing to the legal tenor of their provisos, they 
have legal sufficiency to interact beyond the legal scope of the treaties to which they belong; 
in other words, they have a general impact on the universal system of human rights. Article 
5(2) stipulates that: “[t]here shall be no restriction upon or derogation from any of the 
fundamental human rights recognized or existing in any State Party to the present Covenant 
pursuant to law, conventions, regulations or custom on the pretext that the present Covenant 
does not recognize such rights or that it recognizes them to a lesser extent.” 

 
21. Meanwhile, Article 26 of the Covenant establishes that: “[a]ll persons are equal before the 

law and are entitled without any discrimination to the equal protection of the law. In this 
respect, the law shall prohibit any discrimination and guarantee to all persons equal and 
effective protection against discrimination on any ground such as race, colour, sex, language, 
religion, political or other opinion, national or social origin, property, birth or other status.” It 
is recognized that this principle has the dual nature of an open clause and an autonomous 
clause. Article 26 is considered an open clause because it refers to any type of discrimination 
based on any grounds, and this includes not only unusual types of discrimination that could 
occur today, but also other unimagined types of discrimination that could appear in the 
future, thus keeping alive that article of the Covenant. The other virtue of this article is its 
autonomous nature as regards the civil and political rights that it establishes, because it does 
not merely repeat the guarantees established in Article 2 of the Covenant, but is derived from 
the principle of the equal protection of the law without any discrimination established in 
Article 7 of the Universal Declaration of Human Rights, which prohibits discrimination in 
law or in practice in any of the spheres regulated and protected by the public authorities. 
Thus, Article 26 refers to the obligations imposed on States with regard to their laws and the 
application of those laws. The Human Rights Committee of the International Covenant on 
Civil and Political Rights has ruled accordingly.1 

 
22. The Inter-American Court’s ruling on the principle of equality before the law should be 

recalled when it established that this principle has entered the domain of jus cogens, on 
which the legal structure of national and international public order rests, and which 
permeates the whole legal system. This being the case, the international protection of the 
human rights of the weakest and most vulnerable, and the institutions created to safeguard 
such persons, are indeed subject to the same legal considerations indicated by the Court and, 
therefore, there can be no discrimination between them, because, if this should occur, it 
would signify disregarding the principle of equal protection of the law, an act that would be 

                                                           
1  Palacios Zuloaga, Patricia: La No Discriminación: Estudio de la Jurisprudencia del Comité de Derechos 
Humanos sobre la Cláusula Autónoma de No Discriminación. LOM Ediciones, Santiago de Chile, 2006, pp. 223 to 
227. 



 

 

null and void, because the said principle does not admit any decision to the contrary owing to 
its peremptory nature.2 

 
23. Article 4 of the Protocol of San Salvador, by establishing that “[a] right which is recognized 

or in effect in a State by virtue of its internal legislation or international conventions may not 
be restricted or curtailed on the pretext that this Protocol does not recognize the right or 
recognizes it to a lesser degree,” confers the highest category not only on the obligation to 
protect human rights, but also on the obligation not to restrict them; in other words, not to 
limit the scope of their exercise unlawfully, but rather to take measures to ensure their 
progressive development. Such is the importance that law assigns to this provision that its 
tenets are reaffirmed in the principle established in Article 5(2) of the International Covenant 
on Civil and Political Rights, and also in Article 5(2) del International Covenant on 
Economic, Social and Cultural Rights, according to which: “[t]here shall be no restriction 
upon or derogation from any of the fundamental human rights recognized or existing in any 
State Party to the present Covenant pursuant to law, conventions, regulations or custom on 
the pretext that the present Covenant does not recognize such rights or that it recognizes them 
to a lesser extent.” 

 
24. These provisions, which are identical and which are repeated insistently owing to the 

importance that international human rights law accords to their stipulations, are directly 
related to the historical Martens clause, which is repeated in, among other instruments, the 
Preamble to the 1977 Protocol II Additional to the 1949 Geneva Conventions relating to the 
Protection of Victims of Non-International Armed Conflicts, which indicates that “in cases 
not covered by the law in force, the human person remains under the protection of the 
principles of humanity and the dictates of the public conscience.” International human rights 
law confers such importance on this provision that it is mentioned insistently in Article 63 of 
Geneva Convention (I) of 1949 for the Amelioration of the Condition of the Wounded and 
Sick in Armed Forces in the Field; in Article 62 of Convention (II); in Article 142 of 
Convention (IIl); in Article 158 of Convention (IV); in Article 1(2) of Protocol I, and in the 
Preamble to Protocol II, going beyond the boundaries of humanitarian law to appear in the 
above-mentioned treaties and even in Article 17 of the Charter of the Organization of 
American States, which indicates that: “[e]ach State has the right to develop its cultural, 
political, and economic life freely and naturally. In this free development, the State shall 
respect the rights of the individual and the principles of universal morality.”    

 
25. In all these open articles, the important point is to underline the significance they assign to 

specific values conceived as legal concepts in order to promote the objective realization of 
certain rights recognized a priori so as to achieve the real and effective protection of the 
fundamental rights of any individual or group of individuals exposed to situations where 
their rights and freedoms are at risk, eliminating any doubts that could exist about the 
effectiveness that it is sought to confer on the protection of such rights by invoking the 
principles of humanity, the dictates of the public conscience, the established principles, 
and universal morality. It is these concepts, established a priori – which relate law to its 

                                                           
2  Case of Yatama v. Nicaragua. Judgment of June 23, 2005. Series C No. 127 (Silva García, Femando: 
Jurisprudencia Interamericana sobre Derechos Humanos, Criterios Esenciales. Tirant lo Blanch, México D.F., p. 
483). 



 

 

teleological contents: the life-giving sap that permeates every branch of human rights and 
human rights as a whole – that constitute the axis on which the whole structure of the 
human rights system turns, including the institutions established to promote and protect 
them. Thus, the law eliminates any pretext or justification for impairing human rights and 
fundamental freedoms, and the above-mentioned instruments reiterate that respect for 
these rights must be observed in any circumstance and without any adverse distinctions. 
The foregoing signifies that no State, individual, group of persons or international 
organization may remain indifferent in the face of the obligation to protect the rights and 
freedoms of the weakest and most vulnerable, a sign not only of humanitarian sentiments, 
but also of a humanist conception that bestows a particular meaning on culture and 
civilization. 

 
26. But where these mandatory principles are revealed to the highest degree, and where they find 

their practical realization, is in Article 5 of the Geneva Convention relating to the Status of 
Refugees entitled “Rights granted apart from this Convention,” which stipulates: “[n]othing 
in this Convention shall be deemed to impair any rights and benefits granted by a Contracting 
State to refugees apart from this Convention.” If this article is read in relation to the Martens 
clause, there can no longer be any doubt regarding the spirit that inspires these fundamental 
clauses of international human rights law, which seeks a higher purpose – none other than the 
universal and effective protection of human rights – and, to this end, has no hesitation in 
attributing to the host State all the legal capacity that the latter requires to accord itself the 
powers inherent in its nature that allow it to make the protection of such rights effective, 
regardless of treaty provisions, and provided that this protection is inspired by good faith and 
authentic humanity. 

 
27. These clauses establish very specific principles that are valid and have legal effects over and 

above the treaties that contain them, in order to support the legal validity of all forms and 
categories of asylum and refuge that exist at this time, and even other forms of asylum that 
could be established in the future. Hence, as a result of these open clauses, all States are 
legally obliged to recognize and respect the protection granted to the asylum-seeker or 
refugee, even when this protection grants such persons rights and benefits that are not 
included in the 1966 Covenant or the 1951 Convention. Thus, the law reveals its resolve and 
intention to confer the fullest legal force and effect on the international protection of human 
rights as such, without its scope and validity depending on the form taken by this protection 
because, if this were so, the protection would be reduced to the terms of an intention not only 
to limit or restrict the protection of the rights and freedoms, but also to obstruct their 
encouragement, promotion and development. In addition, it should be recalled that Article 30 
of the Universal Declaration of Human Rights establishes clearly that “[n]othing in this 
Declaration may be interpreted as implying for any State, group or person any right to engage 
in any activity or to perform any act aimed at the destruction of any of the rights and 
freedoms set forth herein.” Consequently, pursuant to this article, any activity or act that 
tends to restrict, limit or condition not only the granting of asylum established in Article 14 
of this Declaration, but also to exclude some forms of asylum and to restrict the right itself to 
a certain form or category, has no legal grounds, because it is incompatible with the content 
of Article 30. Moreover, the whole premise set forth above is further reinforced by Article 28 
of the Declaration, which stipulates that: “[e]veryone is entitled to a social and international 



 

 

order in which the rights and freedoms set forth in this Declaration can be fully realized,” a 
higher purpose that can only be attained on the basis of justice and equity. And that can only 
be achieved by the constant, progressive, affirmative and unceasing development of all rights 
and freedoms, which also requires the effective international protection not only of such 
rights and freedoms, but also of the very process in which their development and promotion 
takes place, so that this process does not cease or atrophy for any reason, but rather its 
continuity and growth is ensured in some way.  

 
C. The norms of interpretation contained in Article 29 of the American Convention and 

Article 5(1) of the International Covenant on Civil and Political Rights, as well as in 
Articles 31 and 32 of the 1969 Vienna Convention on the Law of Treaties, together 
with the pro homine principle allow a broad scope and content to be attributed to 
Article 22(7) of the American Convention, as regards the different forms of asylum 
and the achievement of this norm’s universality. 

 
28. A legal interpretation adapted to the principles of law and legal logic, which also takes into 

account a teleological approach and the useful purpose of the treaty and which, above all, 
places the human being at the center of its provisions by applying the pro homine principle, 
is required in order to understand and interpret the content and scope of Article 22(7) of the 
American Convention correctly. And the legal validity of both all forms of asylum and the 
obligations erga omnes that arise from the protection of the asylum-seeker must be 
interpreted taking into account the text of one of the most relevant paragraphs of the 
Preamble to the American Convention, according to which the States Parties to the 
Convention, “[r]ecognizing that the essential rights of man are not derived from one's being a 
national of a certain State, but are based upon attributes of the human personality, and that 
they therefore justify international protection in the form of a convention reinforcing or 
complementing the protection provided by the domestic law of the American States,” 
decided to assume certain obligations in relation to the protected rights, as established in this 
regional instrument. Consequently, we can infer from this that Article 22(7) of the 
Convention establishes asylum, in general, as an entity of international protection that 
reinforces or complements the protection provided by the domestic law of the States of the 
Americas, which means that, under international law, it has been widely recognized that it 
corresponds to the State alone to determine the nature, content and scope that it confers on 
the international protection of the essential human rights – a principle that is concomitant 
with the above-mentioned Article 5 of the 1951 Geneva Convention. Article 29 of the 1969 
American Convention establishes the norms for the interpretation of its provisions, and these 
cannot be interpreted in the sense of “permitting any State Party, group or person, to suppress 
the enjoyment and exercise of the rights and freedoms recognized in this Convention, or to 
restrict them to a greater extent than is provided for herein” (Art. 29(a)); “restricting the 
enjoyment or exercise of any right or freedom recognized by virtue of the laws of any State 
Party or by virtue of another convention to which one of the said states is a party” (Art. 
29(b)); “precluding other rights or guarantees that are inherent in the human personality or 
derived from representative democracy as a form of government” (Art. 29(c)), or “excluding 
or limiting the effect that the American Declaration of the Rights and Duties of Man and 
other international acts of the same nature may have” (Art. 29(d)). Based on Art. 29(b), and 
considering that Ecuador’s domestic law recognizes several forms of asylum, it cannot be 



 

 

considered that Article 22(7) of the American Convention and, by extension – given that the 
principles that apply in the sphere of human rights are universal – Article 14(1) of the 
Universal Declaration, can be subject to restrictive interpretations that are contrary to Article 
41 of Ecuador’s Constitution, which expressly recognizes the right of asylum and of refuge, 
defining them precisely. This is supported by the fact that Ecuador is a signatory of the 1954 
Caracas Conventions on Diplomatic Asylum and on Territorial Asylum, and also the 1951 
Geneva Convention relating to the Status of Refugees, the provisions of which form part of 
its domestic law, which leads to the conclusion that the two articles cannot ignore the fact 
that different types of asylum exist. 

 
29. Moreover, Article 5(1) of the International Covenant on Civil and Political Right establishes 

that “[n]othing in the present Covenant may be interpreted as implying for any State, group 
or person any right to engage in any activity or perform any act aimed at the destruction of 
any of the rights and freedoms recognized herein or at their limitation to a greater extent than 
is provided for in the present Covenant,” a clause that reinforces the argument presented in 
the comment on Article 30 of the Universal Declaration which has similar wording. 

 
30. Furthermore, certain articles of the Vienna Convention on the Law of Treaties are also 

significant, because they relate to Article 22(7) of the American Convention to the extent that 
they place the mechanism of asylum in its proper perspective. Without forgetting the 
importance of the Preamble to that treaty, which refers to the principles of the Charter of the 
United Nations and, therefore, to human rights, it should be noted that Articles 31 and 32 of 
that instrument refer to the interpretation of international treaties irrespective of their subject 
matter and  sphere of application. 

 
31. Article 31 establishes the “General rule of interpretation,” indicating that: “1. A treaty shall 

be interpreted in good faith in accordance with the ordinary meaning to be given to the terms 
of the treaty in their context and in the light of its object and purpose. 2. The context for the 
purpose of the interpretation of a treaty shall comprise, in addition to the text, including its 
preamble and annexes: (a) any agreement relating to the treaty which was made between all 
the parties in connection with the conclusion of the treaty; (b) any instrument which was 
made by one or more parties in connection with the conclusion of the treaty and accepted by 
the other parties as an instrument related to the treaty. 3. There shall be taken into account, 
together with the context: (a) any subsequent agreement between the parties regarding the 
interpretation of the treaty or the application of its provisions; (b) any subsequent practice in 
the application of the treaty which establishes the agreement of the parties regarding its 
interpretation; (c) any relevant rules of international law applicable in the relations between 
the parties. 4. A special meaning shall be given to a term if it is established that the parties so 
intended.” 

 
32. The first of these rules of interpretation is the most pertinent to determine the real content and 

scope of Article 22(7), because it refers to the object and purpose of the treaty – in this case 
the American Convention – the Preamble to which establishes that the American States 
reaffirm “their intention to consolidate in this hemisphere, within the framework of 
democratic institutions, a system of personal liberty and social justice based on respect for 
the essential rights of man.” This assertion provides an excellent definition of the object and 



 

 

purpose of the American Convention and, in addition to manifesting the good faith of the 
States to commit themselves to consolidate a system of liberty and social justice, it 
underscores that this is the purpose that inspires them to draw up and sign the Convention, in 
which they included the right to seek and be granted asylum or refuge, because they were 
aware that achieving this objective would not be easy and would require great personal 
sacrifice. Thus, nothing would be more pertinent to that purpose of the treaty, which 
proclaims the right of those whose life and liberty are at risk to invoke the protection that will 
ensure their safety in the face of threats that could endanger their essential rights, than the 
institution of asylum in its many forms. The same could be said with regard to “the right to 
seek and to enjoy in other countries asylum,” according to the text of Article 14(1) of the 
Universal Declaration. First, it should be emphasized that this article recognizes the right to 
seek asylum in any country; it does not say what form of asylum should be sought, or 
indicate whether it should be sought in a country that recognizes one or other form of 
asylum. Thus, Article 14(1) of the Universal Declaration refers to any form of asylum in any 
country willing to grant it in accordance with its own laws. Consequently, it can be affirmed 
that neither the nature nor the intention of these clauses is restrictive; to the contrary, they 
provide for considerable leeway in the exercise of this right. 

 
33. It is, perhaps, the Preamble to the Universal Declaration that provides the reason for having 

included asylum as the human right it truly is. Therein, the General Assembly of the United 
Nations “proclaims this Universal Declaration of Human Rights as a common standard of 
achievement for all peoples and all nations, to the end that every individual and every organ 
of society, keeping this Declaration constantly in mind, shall strive by teaching and education 
to promote respect for these rights and freedoms and by progressive measures, national and 
international, to secure their universal and effective recognition and observance, both among 
the peoples of Member States themselves and among the peoples of territories under their 
jurisdiction.” Thus, it strives towards the gradual dissemination and improvement of human 
rights, an endeavor that demands self-sacrifice, philanthropy and generosity, as well as 
wisdom to overcome, successfully, the challenges and the susceptibilities of those in power 
who are not always willing to promote rights or to tolerate those who promote them. 
Therefore, the latter may invoke the protection required by the circumstances, and it is those 
circumstances that, ultimately, decide the form that asylum will take and, in the final 
instance, asylum will be the product of necessity rather than of mere chance. 

 
34. Finally, we should briefly mention Article 32 of the 1969 Vienna Convention which 

establishes the “Supplementary means of interpretation,” indicating in this regard that 
“[r]ecourse may be had to supplementary means of interpretation, including the preparatory 
work of the treaty and the circumstances of its conclusion, in order to confirm the meaning 
resulting from the application of article 31, or to determine the meaning when the 
interpretation according to article 31: (a) leaves the meaning ambiguous or obscure; or (b) 
leads to a result which is manifestly absurd or unreasonable.” Whatever the reason to resort 
to the general rule of interpretation or to the supplementary means of interpretation, it should 
not be forgotten that, in the sphere of human rights – and, therefore, in anything that relates 
to asylum – the only acceptable teleological interpretation is fundamentally one that ensures 
the most effective exercise of those rights, without losing sight of the pro homine principle, 



 

 

considering that the human being is the final and only holder and beneficiary of such rights 
and freedoms. 

 
35. It is also important to stress the fact that the peremptory or jus cogens character of human 

rights and fundamental freedoms is explicitly stated in Articles 53 and 64 of the 1969 Vienna 
Convention on the Law of Treaties, peremptory norms of law from which no derogation is 
permitted. 

 
D. The mechanisms for the protection of human rights are universally valid regardless of 

their form or method, because they all, equally, are founded on the principles of 
humanity, established uses and practices, and the dictates of the public conscience as 
these elements appear repeatedly in the 1949 Geneva Conventions and in their 1977 
Protocols, in the humanitarian law of The Hague, and in Article 17 of the OAS 
Charter. 

 
36. No one can doubt the altruistic, humanitarian, peaceful and profoundly humanist 

character of the institutions of asylum, as they appear in Articles XXVII of the 1948 
American Declaration, 14(1) of the Universal Declaration, and 22(7) of the American 
Convention. And this is so, because the origin of the essential principles that support the 
fundamental rights and their protection is the human being as such, and the proof of this 
lies with the empirical effectiveness of the legal structures he has gradually developed in 
acknowledgement of his own nature and the nature of things. Inspired by Diderot, it 
could be said that these are principles that do not stem from an abstract rational 
mandate conceived as one which dominates and interconnects men, rather they are 
based on the real and firm connection that resides in the uniformity of his inclinations, 
his impulses and his tangible needs. It is at this level that the authentic organic unity of 
mankind should be sought. Nature should be given free rein to obey itself without 
conventional hurdles or chains and if this is truly achieved, the one true right will be 
realized: the happiness of man and the well-being of the community. The fundamental 
principles of law are founded on this reality, and their function is to satisfy the general 
interest, which consists in keeping alive the links that serve to unite human beings, 
avoiding dissension and hatred among them, and that natural obligations are 
subordinated to an illusory system of obligations.3 Thus, the principles fulfill their 
function and benefit everyone equally, because they arise from the laws of humanity and 
the dictates of the public conscience and the increasing concern to achieve authentic 
respect for human rights, and to eliminate the reasons for the violation of these rights. It 
was the Martens Clause that established these legal forms, which first appeared in the 
humanitarian law of The Hague and Geneva, from which they have become human 
rights law, in archetypal norms such as Articles 5(2) of the International Covenants on 
Civil and Political Rights, and on Economic, Social and Cultural Rights; Article 4 of the 
Protocol of San Salvador, and Article 17 of the Charter of the Organization of American 
States, to name some of them.  All these provisions reflect the Preamble to the American 
Declaration of the Rights and Duties of Man, which begins by affirming that: “[a]ll men are 

                                                           
3  Cassirer, Ernst: Filosofía de la Ilustración, Fondo de Cultura Económica, México, D.F., 2008, pp. 274 and 
275. 



 

 

born free and equal, in dignity and in rights, and, being endowed by nature with reason and 
conscience, they should conduct themselves as brothers one to another. […] Inasmuch as 
spiritual development is the supreme end of human existence and the highest expression 
thereof, it is the duty of man to serve that end with all his strength and resources.” Thus, man 
seeks to ensure his spiritual development, faithful reflection of the principles of humanity, so 
that the rights derived from those laws entail certain obligations that express the dignity of 
that freedom. In this original area of law, the first and most essential right has been the right 
to self-preservation; in other words, the right to seek refuge from an agent of persecution 
with punitive intentions and, to this end, the victim has always invoked this primordial right 
and sought protection and asylum within the community of his fellow men, who did not 
hesitate to ensure his safety in accordance with the principles of universal morality cited in 
Article 17 of the OAS Charter. 

 
37. In order to conclude these arguments, without leaving them incomplete owing to the absence 

of other important elements that would enhance and reinforce them, the Ecuadorian 
Government considers it necessary to indicate the following points which could be expanded 
subsequently if the Court so requires. 

 
38. First, it notes that asylum is an act of the State protected by its immunity, which does not 

allow another State to question the protective conduct of the host State. If it takes place on 
diplomatic premises or another place established to this end by means of a treaty, the 
territorial State must respect this sovereign act, which includes respecting the principle of the 
inviolability of diplomatic missions and the extension of the immunity of diplomats to the 
higher purpose of safeguarding the life, safety, personal integrity and liberty of the asylum-
seeker. Second, it reaffirms that States must promote human rights and fundamental 
freedoms by taking individual or collective steps (Article 2(2) of the International Covenant 
on Civil and Political Rights), and engaging in international cooperation as established in 
Article 1(3) of the Charter of the United Nations, which allows us to affirm that the State can 
comply with its international obligations in this sphere by adopting domestic norms, 
including broader rules on asylum with greater scope than those established in the respective 
international conventions. Third, it underlines that no State can legitimately invoke a legal 
vacuum or the inadequacy of its laws to refuse to recognize any form of asylum, or to prevent 
it fulfilling its purpose, or to interfere so that the host State is prevented from meeting the 
commitments it has assumed as a signatory State of a specific convention on asylum of 
which the requesting State is not a contracting party, which does not exempt it from the 
obligation to conduct its international relations in accordance with the principles of good 
faith and pacta sunt servanda. And, lastly, it affirms that human rights and fundamental 
freedoms, the principles on which they are grounded, and the institutions created to promote 
and protect them belong to the domain of jus cogens, which gives rise to obligations erga 
omnes. One of these principles entails the obligation to exercise such rights by effective 
practice and, to this end, it is essential that the principles of equality and non-discrimination 
are respected, and also their exercise in all circumstances and without any adverse 
distinctions.   

 
E. Both the American Conventions on asylum and the 1951 Geneva Convention include 

exclusion or cessation clauses that oblige a State to refuse a request for asylum or 



 

 

refugee, or to suspend this, when the applicant has committed serious ordinary 
offenses or when he has been guilty of acts contrary to the purpose and principles 
established in the Charter of the United Nations. In each case, it is for the host State 
to evaluate the arguments and the evidence presented by the requesting State against 
the requested person so as to ensure that the request is not politically-motivated or 
that, if the requested person is returned, he will not be exposed to cruel, inhuman or 
degrading treatment. 

 
39. According to Article III of the 1954 Caracas Convention on Diplomatic Asylum,”[i]t is not 

lawful to grant asylum to persons who, at the time of requesting it, are under indictment or on 
trial for ordinary offenses or have been convicted by competent regular courts and have not 
served the respective sentence, nor to deserters from land, sea, and air forces, save when the 
acts giving rise to the request for asylum, whatever the case may be, are clearly of a political 
nature.” Meanwhile, Article IV of this instrument indicates that: “[i]t shall rest with the State 
granting asylum to determine the nature of the offense or the motives for the persecution.” 
Both articles clearly establish at least two fundamental aspects that concur in the constitution 
of this form of asylum: the first refers to the legal status of the person seeking asylum, in the 
sense that this person should not be under indictment or on trial for ordinary offenses, but 
rather that the facts on which the request for asylum is based should be of a political nature. 

 
40. The second aspect refers to the right that the Convention recognizes to the host State to 

determine the nature of the offense and the motives for the persecution. Hence, once the host 
State has exercised its right to evaluate the situation,  it is established that the protection has 
been granted to a victim of political persecution, because any eventual accusations that may 
be filed against the asylum-seeker for supposed ordinary offenses have been examined and 
evaluated, rejecting them as arguments to deny asylum or to revoke it if it has already been 
granted, as the host State has found no evidence allowing it to presume the causal nexus 
between the offense and the individual presumed responsible, or because no judge has 
indicted him for any offense and no criminal proceedings exist against him. The Convention 
requires that asylum be denied to those who are on trial, or those who have been convicted 
and have not served their respective sentence. Consequently, accusations against the person 
requesting asylum or enjoying this right may be rejected during the respective evaluation if 
the host State considers that the eventual accusations that the asylum-seeker would have to 
face for the supposed perpetration of ordinary offenses are politically-motivated, because 
they relate to an act of persecution. 

 
41. Every legal system in the world and, therefore, inter-American law, takes into account the 

possibility that attempts may be made to accuse political offenders of committing ordinary 
offenses in order to obtain the cessation or exclusion of asylum, with the consequent political 
revenge. This possibility has been recognized in cases in which the ordinary offenses that it is 
sought to attribute to the asylum-seeker are linked to acts of persecution, as established in 
Article 4(4)4 of the 1981 Inter-American Convention on Extradition, and Article 95 of the 

                                                           
4  Article 4(4) of the Inter-American Convention on Extradition: “[w]hen, as determined by the requested 
State, the offense for which the person is sought is a political offense, an offense related thereto, or an ordinary 
criminal offense prosecuted for political reasons. […]” 



 

 

1992 Inter-American Convention on Mutual Assistance in Criminal Matters, provisions that 
impose the obligation to deny extradition and assistance in criminal matters, respectively, 
when the requested person has sought and been granted asylum and enjoys this status, 
precisely because in the opinion of the host State the ordinary offenses may be related to 
political persecution, either because they are offenses imputed ex profeso or they constitute 
offenses that were provoked or fabricated. 

 
42. The Geneva Convention relating to the Status of Refugees includes Article 1(F), known as 

the exclusion clause, which is closely linked to the principle of non-refoulement established 
in Article 33 of this Convention. Refugee status is recognized to victims of political 
persecution or discrimination, but Article 1(F)(b) stipulates that refugee status shall not be 
recognized to any person who has committed a serious non-political crime. The purpose of 
the article is to protect the prestige of the institution of asylum, preventing it from being used 
as a way of avoiding the action of justice. However, the principle of non-refoulement 
constitutes a guarantee in favor of the asylum-seeker that he will not be expelled, returned or 
extradited to a country in which the death penalty could be imposed, on in which he could be 
subjected to torture or cruel, inhuman or degrading treatment. 

 
43. The Convention against Torture and Other Cruel, Inhuman or Degrading Treatment or 

Punishment also contains provisions that relate directly to the institution of asylum in any 
form. Article 1(1) of this instrument establishes that: “[f]or the purposes of this Convention, 
the term ‘torture’ means any act by which severe pain or suffering, whether physical or 
mental, is intentionally inflicted on a person for such purposes as obtaining from him or a 
third person information or a confession, punishing him for an act he or a third person has 
committed or is suspected of having committed, or intimidating or coercing him or a third 
person, or for any reason based on discrimination of any kind, when such pain or suffering is 
inflicted by or at the instigation of or with the consent or acquiescence of a public official or 
other person acting in an official capacity. It does not include pain or suffering arising only 
from, inherent in or incidental to lawful sanctions.” Clearly, in the murky terrain of political 
persecution, persecutory acts against a person’s safety would certainly include torture as a 
means of obtaining information, or merely as an act of brutal punishment against a political 
adversary or a dissident, who would also be exposed to proceedings that could be considered 
cruel, inhuman or degrading treatment. But it is not only political enemies who are 
potentially subjected to this situation, but also common offenders, so that, in this Convention, 
the principle of non-refoulement acquires a new meaning. Thus, Article 2 stipulates that “1. 
Each State Party shall take effective legislative, administrative, judicial or other measures to 
prevent acts of torture in any territory under its jurisdiction. 2. No exceptional circumstances 
whatsoever, whether a state of war or a threat of war, internal political instability or any other 
public emergency, may be invoked as a justification of torture. 3. An order from a superior 
officer or a public authority may not be invoked as a justification of torture.” 

 
44. Considering precisely the increasing concern of the public conscience about the unfortunate 

persistence of torture in many States, and in order to prevent the consequences of the acts 
                                                                                                                                                                                           
5  Article 9 (c) of the Inter-American Convention on Mutual Assistance in Criminal Matters: “[t]he request 
refers to a crime that is political or related to a political crime, or to a common crime prosecuted for political 
reasons.” 



 

 

executed by certain States which assume the doubtful and debatable role of guardians of the 
human rights and dignity of every individual, Article 3 establishes that: “1. No State Party 
shall expel, return (‘refouler’) or extradite a person to another State where there are 
substantial grounds for believing that he would be in danger of being subjected to torture. 2. 
For the purpose of determining whether there are such grounds, the competent authorities 
shall take into account all relevant considerations including, where applicable, the existence 
in the State concerned of a consistent pattern of gross, flagrant or mass violations of human 
rights.” 

 
45. It is in this context, too, that Articles 22(7) of the American Convention and 14(2) of  the 

Universal Declaration of Human Rights should be understood when they establish the right 
of asylum for victims of political persecution who apply for this, but also, in certain cases, 
for applicants who have committed ordinary crimes and are being prosecuted for them, or 
must serve a sentence in the country that claims them, if, owing to the adverse possibility of 
torture and/or cruel inhuman or degrading treatment, they request the protection of the 
requested State and if the latter, after examining the political and social situation of the State 
requesting the return of the offender, considers that the latter’s human rights should be given 
prevalence and, consequently, applies the principle of non-refoulement, so that the protected 
person is tried and punished in the host country to ensure that the offense is not left 
unpunished and that the victims are not deprived of the just reparations that justice and law 
grant them 

 
46. With all the more reason the requested State will act in this way if it suspects or has doubts 

about the real intentions of the requesting State, when it considers it evident that the 
respective request is politically motivated and that the return or extradition may lead to a 
chain of events that results in the requested person being a victim of serious harm and 
flagrant violations of his essential rights and freedoms. Thus, it is unacceptable that an 
individual who feels threatened by such an overwhelming danger is unable to seek protection 
and that if, in these circumstances, he requests asylum in a diplomatic mission, the 
corresponding State is unable to decide to protect him and grant him asylum. 

 
 

III. THE CASE LAW AND DOCTRINE OF THE COURT 
 
47. The Inter-American Court has made important rulings on several norms and principles of 

human rights that appear in the American human rights declarations and conventions and 
that, directly or indirectly, have an impact on the effective application of Article 22(7) of the 
American Convention on Human Rights. In this regard, it is pertinent to indicate that the 
Court has issued its opinion on issues relating to asylum and refuge in important judgments 
and advisory opinions that establish case law and doctrine in this regard. 

 
48. According to Ecuador’s Constitution, the State’s most important obligation is to respect and 

ensure respect for human rights and fundamental freedoms. This is a legal undertaking of the 
highest rank assumed by the Ecuadorian State in this essential area, a position that coincides 
with the provisions of Article 1 of the American Convention on Human Rights, under which 
the States Parties to the Convention “undertake to respect the rights and freedoms recognized 



 

 

[t]herein and to ensure to all persons subject to their jurisdiction the free and full exercise of 
those rights and freedoms without any discrimination.” In this regard, the Court has 
established clearly that state power has limits arising from the fact that human rights are 
attributes inherent to human dignity and, consequently, superior to the powers of the State. 
… “The protection of human rights, particularly the civil and political rights set forth in the 
Convention is in effect based on the affirmation of the existence of certain inviolable 
attributes of the individual that cannot be legitimately restricted through the exercise of 
governmental power. […] Thus, the protection of human rights must necessarily comprise 
the concept of the restriction of the exercise of state power.”6 Furthermore, in the Case of the 
Mapiripán Massacre v. Colombia, the Court recalled that the purpose of international human 
rights law is to provide the individual with the means to protect internationally-recognized 
human rights before the State (its organs, its agents, and all those acting in its name).7 The 
Ecuadorian State considers that the internationally-recognized expression “means of 
protection” makes no adverse distinction between the different means of protection whose 
international recognition refers, above all, to the international lawfulness that must be 
respected in the exercise of this protection, which cannot be contrary to the purposes and 
principles established in the Charter of the United Nations, or implemented in a way that the 
conduct of the State providing protection could endanger international peace and security. 
Therefore, the international protection of human rights should always be implemented 
lawfully; that is to say, based on law, which includes the authority of the State to offer 
protection or asylum to anyone it deems deserving of this protection, after it has exercised its 
right to evaluate the well-founded fears of the asylum-seeker. 

 
49. For the effects of this request for an advisory opinion, the Court’s judgment in the Case of 

the Pueblo Bello Massacre v. Colombia is relevant. In its ruling, the Court indicated that “the 
many different forms and characteristics that the facts may assume in situations that violate 
human rights makes it almost illusory to expect international law to define specifically – or 
rigorously or numerus clausus – all the hypotheses or situations – or structures – for 
attributing to the State each of the possible and eventual acts or omissions of State agents or 
individuals. Thus, when interpreting and applying the Convention, the Court must pay 
attention to the special needs for protection of the individual, the ultimate beneficiary of the 
provisions of the respective treaty. Owing to the nature erga omnes of the State’s treaty-
based protection obligations, their scope cannot be determined on the basis of a vision that 
focuses on the sovereign will of the States or merely on the effects of inter-State relations. 
These obligations devolve upon all subjects of international law and presumptions of non-
compliance must be determined in function of the need for protection in each particular 
case.8 

 
50. This judgment clearly reveals the position that Ecuador holds with regard to diplomatic 

asylum. The unpredictable circumstances that may give rise to different situations of human 

                                                           
6  The Word “Laws” in Article 30 of the American Convention on Human Rights (Advisory Opinion  OC-
6/86, of May 9, 1986, Series A, No. 6), taken from "Jurisprudencia lnteramericana sobre Derechos Humanos," by 
Fernando Silva García, editorial Tirant lo Blanch, Mexico D.F., 2012, pp. 47-48. 
7  Judgment of November 15, 2005, Series C, No. 134. Silva García, Femando: ibid., p. 48. 
8  Judgment of January 31, 2006, Series C, No. 140. Silva García: ibid., p. 51. 



 

 

rights violations evidently call for attention to be focused on the particularities of each case 
when protection is sought by individuals who find themselves defenseless in the face of acts 
that violate their rights and freedoms in order to provide them with the protection and 
guarantees established in the international human rights treaties created precisely to ensure 
the safety of the individual in those circumstances. Therefore, it is the severity of the threat 
that leads to the physical and legal act of political asylum, and also which binds the State to 
preserve all forms of protection of human rights that are effective to comply with the lawful 
purpose of the protection. 

 
51. Similarly, the Court has ruled that “among their general obligations, States have, a positive 

duty to guarantee the rights of all individuals subject to their jurisdiction. This supposes that 
they must take all necessary steps to remove any impediments which might exist that would 
prevent the individual from enjoying the rights the Convention recognizes. Consequently, any 
State which tolerates circumstances or conditions that prevent the individual from having 
recourse to the domestic remedies to protect his rights constitutes a violation of Article 1(1) 
of the Convention.”9 

 
52. Regarding the principle of non-discrimination, de jure and de facto, the Court has indicated 

that “the difference between Articles 1(1) and 24 of the American Convention on Human 
Rights is that the general obligation contained in Article 1(1) refers to the State’s obligation 
to respect and ensure ‘without discrimination’ the rights contained in the American 
Convention. In other words, if a State discriminates in the respect or guarantee of a treaty-
based right, it would violate Article 1(1) and the substantial right in question. If, on the 
contrary, the discrimination refers to unequal protection by domestic law, it would violate 
Article 24.”10 From this point of view, the mechanism of diplomatic asylum fits perfectly 
into the concept of equality without discrimination established in Article 1(1) of the 
American Convention, an equality that refers to equal protection of the law, a condition that 
admits no adverse distinctions that, if they occurred, would violate the joint principle of 
equality and non-discrimination which the State is bound to comply with in all circumstances 
because it is an obligation erga omnes.  On this basis, the Court has established with absolute 
precision that “in the context of its obligation to guarantee the rights recognized in the 
Convention, the State must refrain from acting in a way that encourages, promotes, favors or 
intensifies that vulnerability, and must adopt, when appropriate, necessary and reasonable 
measures to protect and to prevent the violation of the rights of anyone in that situation.”11  
Thus, there is a moral and legal obligation - and, indeed, a binding obligation – to grant 
asylum and offer protection to those who are at risk of suffering serious harm as a result of 
politically-motivated acts of persecution, which no State can evade without violating explicit 
principles of the universal law of human rights; in other words, without causing real havoc in 
international law. 

 

                                                           
9  Case of Cantos v. Argentina, Judgment of November 28, 2002. Series C, No. 97. Silva García: ibid., pp. 52 
and 53. 
10  Case of the Xákmok Kásek Indigenous Community v. Paraguay. Judgment of August 24, 2010, Series C, 
No. 214. 
11  Case of Vélez Loor v. Panama. Judgment of November 23, 2010. Series C, No. 218. 



 

 

53. Lastly, the Inter-American Court has indicated that “the notion of equality springs directly 
from the oneness of the human family and is linked to the essential dignity of the individual. 
That principle cannot be reconciled with the notion that a given group has the right to 
privileged treatment because of its perceived superiority. It is equally irreconcilable with 
that notion to characterize a group as inferior and treat it with hostility or otherwise subject 
it to discrimination in the enjoyment of rights which are accorded to others not so 
classified.”12 

 
54. As regards the interpretation of the norms on asylum and refuge contained in regional and 

international human rights instruments, Ecuador considers that a legal interpretation adapted 
to the imperative of protecting and promoting human rights and fundamental freedoms and 
encouraging their progressive development with a view to achieving their universality must 
be based on both the principle of equality and non-discrimination, and on the pro homine 
principle, while endeavoring to ensure that this interpretation encourages the protection and 
effective exercise of such rights and freedoms so that it is consonant with the said principles, 
and that their protection and effective exercise is the same for everyone under every 
circumstance and with no adverse distinctions because, as the Inter-American Court itself has 
indicated, the individual is the beneficiary of these rights, which signifies that a faithful 
interpretation of the spirit that inspires these principles and rights does not admit restrictive 
criteria that limit or impair their content and scope. 

 
55. In this regard, the norms of interpretation established in Article 29 of the American 

Convention should be recalled, as well as the fact that the Court has cited the norms of 
interpretation of this article to define the content of certain provisions of the Convention and 
also to establish interpretation criteria, such as the principle of the “evolutive interpretation” 
of human rights treaties, which is “consistent with the general rules of interpretation 
established” in that article. In addition, the Court has developed the principle of the 
“application of the most favorable norm to the protection of human rights” derived from 
Article 29(b), and the prohibition to deprive the rights of their essential content derived from 
Article 29(a). Furthermore, the Court has used Article 29 to determine the scope of its 
advisory jurisdiction. In this regard, it has indicated that, according to Article 29(d), “when 
interpreting the Convention in exercise of its advisory jurisdiction, the Court may have to 
interpret the American Declaration of the Rights and Duties of Man.”13  

 
56. Similarly, and in relation to the interpretation principle of the norm most favorable to the 

individual pursuant to Article 29(b) of the Convention, the Court has indicated that “if any 
laws of any State Party, or another international convention to which the said State is a 
party, grant greater protection or regulate more broadly the enjoyment and exercise of some 
right or freedom, the State shall apply the most favorable norm for the protection of human 
rights. It should be recalled that, on several occasions, the Court has applied the principle of 
the most favorable norm to interpret the American Convention, so that the most favorable 

                                                           
12  Proposed Amendments to the Naturalization Provisions of the Constitution of Costa Rica. Advisory 
Opinion OC- 4/84, of January 19, 1984, Series A, No. 4. Silva Garcia, ibid. p. 482. 
13  Case of Apitz Barbera et al. (“First Court of Administrative Disputes”) v. Venezuela. Judgment of August 
5, 2008, Series C, No. 182. Silva Garcia, ibid. pp. 553 and 554. 



 

 

alternative for the protection of the human rights enshrined in this Convention should always 
be chosen. As this Court has established, if two different norms are applicable to a situation, 
the norm most favorable to the individual must prevail.”14 Ecuador agrees fully with the way 
in which the Court conceives the interpretation of human rights and the principles that 
support the human rights system, because it understands that this is the most appropriate way 
to achieve the effective application of those rights, as well as the scope that should be 
accorded to the mechanisms for the protection of human rights, such as asylum and refuge in 
all their forms, in view of the fact that a broad interpretation of such rights and freedoms is 
required in order to respond to the nature of those legal rights as regards their universal 
promotion, which should be in keeping with the scope that must be attributed to these 
protection mechanisms, aspects that must go hand in hand if we wish to achieve universal 
respect for human rights and their effective exercise. 

 
57. Based on the foregoing, it can be observed that the Court has been coherent in making an 

interpretation that is the least restrictive possible of the principles and rights that comprise the 
corpus juris of human rights. Thus, it has promoted the progressive and evolutive 
development of these legal structures, while encouraging a broader conception of institutions 
such as asylum and refuge so that, as in the Ecuadorian case, these entities are commensurate 
with the recognition accorded them in Article 41 of the country’s Constitution. In this 
context, it is worth citing some important rulings that the Inter-American Court has made in 
advisory opinions such as those referred to below.15 

 
A) In the advisory opinion requested by the Government of Peru on the interpretation of 

Article 64 of the American Convention, the Court indicated that “[t]he ordinary 
meaning of the text of Article 64 therefore does not permit the Court to rule that certain 
international treaties were meant to be excluded from its scope simply because non-
American States are or may become Parties to them. In fact, the only restriction to the 
Court's jurisdiction to be found in Article 64 is that it speaks of international 
agreements concerning the protection of human rights in the American States. The 
provisions of Article 64 do not require that the agreements be treaties between 
American States, nor that they be regional in character, nor that they have been adopted 
within the framework of the inter-American system.” 

 
B) In the advisory opinion on the effect of reservations on the entry into force of the 

American Convention on Human Rights, the Court asserted that: “modern human rights 
treaties in general, and the American Convention in particular, are not multilateral 
treaties of the traditional type concluded to accomplish the reciprocal exchange of 
rights for the mutual benefit of the contracting States. Their object and purpose is the 
protection of the basic rights of individual human beings irrespective of their 

                                                           
14  Case of Ricardo Canese v. Paraguay. Judgment of August 31, 2004, Series C, No. 111. Silva Garcia: ibid, 
p. 555. 
15  These citations are taken from: Derecho Internacional Público, by Monroy Marco; Editorial TEMIS, 
Bogotá, Colombia, 2013, pp. 678 to 683, which reproduces the advisory opinions cited according to the 
Systematization of the contentious case law of the Inter-American Court of Human Rights 1981-1991, Secretariat of 
the Inter-American Court of Human Rights, San José, Costa Rica, 1996 (footnote that appears on p. 683). Author’s 
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nationality, both against the State of their nationality and all other contracting States. In 
concluding these human rights treaties, the States can be deemed to submit themselves 
to a legal order within which they, for the common good, assume various obligations, 
not in relation to other States, but towards all individuals within their jurisdiction.” 

 
C) In the advisory opinion of September 24, 1982, the Court indicated that its advisory 

jurisdiction could be exercised in relation to any provision concerning the protection of 
human rights of any international treaty applicable to the States of the Americas, 
regardless of whether it was bilateral or multilateral, and whatsoever its purpose or 
which States were or could be parties thereto. This was a broad interpretation affirming 
that the American Convention on Human Rights does not distinguish between bilateral 
and multilateral human rights treaties, or between treaties whose main purpose is the 
protection of human rights in the American States. Treaties are not required to be 
regional treaties, or treaties between American States, or to have been adopted within 
the inter-American system. 

 
D) In the opinion of January 19, 1984, requested by Costa Rica, the Court interpreted 

Article 64(2) in the sense that this referred not only to domestic laws, but also to legal 
norms of any nature, including constitutional provisions. Thus the Court asserted that 
Article 64(2) referred not only to laws in force, but also to proposed legislation because, 
referring to a previous opinion, “the advisory jurisdiction of the Court was established 
by Article 64 to enable it ‘to perform a service for all the members of the inter-
American system and is designed to assist them in fulfilling their international human 
rights obligations.’” 

 
E) “In the case of the American Convention, the object and purpose of the treaty is ‘the 

protection of the fundamental rights of the human being,’ and, therefore, it was 
designed to protect the human rights of the individual regardless of his nationality, vis-
à-vis his own State or any other. On this point, it is essential to recall the specific nature 
of human rights treaties, which create a legal order under which the States Parties 
assume obligations towards the persons subject to their jurisdiction. The violation of 
such treaties can be claimed by these persons [and by the community of States Parties 
to the Convention …], all of which means that the norms should also be interpreted 
based on a model supported by the values that the inter-American system seeks to 
safeguard, from the perspective of the ‘best approach’ for the protection of the 
individual […]. In addition, the Court has indicated repeatedly that human rights 
treaties are living instruments, the interpretation of which must evolve with the times 
and current living conditions. This evolutive interpretation is consistent with the general 
rules of interpretation established in Article 29 of the American Convention, and well as 
those established by the Vienna Convention on the Law of Treaties.”16 
 

F) In the Case of the Pacheco Tineo Family v. Plurinational State of Bolivia, the Court 
indicated among its considerations that “[s]pecial duties arise from the general 

                                                           
16  Advisory Opinion OC-21/14, of August 19, 2014, requested by Argentina, Brazil, Paraguay and Uruguay 
on Right and Guarantees of Children in the Context of Migration and/or in Need of International Protection. 



 

 

obligations to respect and to ensure rights and they can be determined based on the 
particular needs of protection of the subject of law, owing either to his personal 
situation or to the specific situation in which he finds himself.”17 

 
 

IV.  QUESTIONS SUBMITTED TO THE COURT’S ADVISORY JURISDICTION 
 
58. In light of the preceding legal analysis of the case law and doctrine of the Inter-American 

Court and of the authors mentioned in this request, the Government of Ecuador would 
appreciate the Court issuing its opinion on the following questions: 

 
A) Taking into account, in particular, the principles of equality and non-discrimination based 

on any social condition established in Articles 2(1), 5 and 26 of the International 
Covenant on Civil and Political Rights, the pro homine principle, and the obligation to 
respect all human rights of every person in every circumstance and without adverse 
distinctions, as well as Articles 31 and 32 of the 1969 Vienna Convention on the Law of 
Treaties, Article 29 of the American Convention on Human Rights, and Articles 28 and 
30 of the Universal Declaration of Human Rights: Is it admissible that a State, group, or 
individual execute actions or adopt a conduct that, in practice, signifies disregard for the 
provisions established in the human rights instruments mentioned above, including 
Article 5 of the Geneva Convention relating to the Status of Refugees and thus attributes 
to Articles 22(7) and XXVII of the American Convention and of the American 
Declaration of the Rights and Duties of Man, respectively, a restricted content as regards 
the form or method of asylum, and what should be the legal consequences on human 
rights and fundamental freedoms of persons affected by such a regressive interpretation? 
 

B) Is it admissible that a State, which is not a party to a specific convention on asylum, 
obstructs, prevents or restricts the action of another State that is a party to that 
convention, so that the latter is unable to fulfill the obligations and commitments it 
assumed under that instrument, and what should be the legal consequences of this 
conduct for the person who has been granted asylum? 

 
C) Is it admissible that a State, which is not a party to a specific convention on asylum, or 

which belongs to a different regional legal system from the one based on which asylum 
was granted, hand over the person who has been granted asylum or refugee status to the 
agent of persecution, violating the principle of non-refoulement, on the pretext that the 
person granted asylum loses this condition because he is in a country outside the said 
legal system due to exercising his right to freedom of movement, and what should be the 
legal consequences of this conduct on the right of asylum and the human rights of the 
person granted asylum? 
 

D) Is it admissible that a State adopt a conduct that, in practice, restricts, reduces or impairs 
any form of asylum, arguing that it does not consider valid certain tenets of legal and 
ethical value such as the principles of humanity, the dictates of the public conscience, and 
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universal morality, and what should be the legal consequences of the disregard for such 
tenets? 
 

E) Is it admissible that a State refuse asylum to a person who requests this protection in one 
of its diplomatic missions alleging that granting it would be misusing the premises 
occupied by the Embassy, or that granting it in this way would be extending diplomatic 
immunity unduly to a person who does not have diplomatic status, and what should be 
the legal consequences of these arguments on the human rights and fundamental 
freedoms of the person concerned, taking into account that he could be a victim of 
political persecution or acts of discrimination? 
 

F) It is admissible that the host State refuse a request for asylum or refuge, or revoke the 
status granted, because complaints have been filed or legal proceedings have been opened 
against the said person, when there are clear indications that those complaints are 
politically-motivated and that handing him over could lead to a chain of events that 
would result in him suffering serious harm; namely, capital punishment, life 
imprisonment, torture or cruel, inhuman or degrading treatment? 
 

G) Whereas States have the power to grant asylum and refuge based on express provisions of 
international law that recognize these rights for humanitarian reasons, and on the need to 
protect the weakest and most vulnerable when certain circumstances cause such persons 
to have well-founded fears for their safety and liberty. And, whereas States may exercise 
this prerogative pursuant to Article 22(7) of the American Convention, Article 14(1) of 
the Universal Declaration of Human Rights, explicit provisions of the 1951 Geneva 
Convention relating to the Status of Refugees and its 1967 Protocol of New York, as well 
as regional conventions on asylum and refuge, and their domestic laws, provisions that 
recognize the host State’s right to evaluate each request, which includes the assessment 
and appraisal of all the elements and circumstances that give rise to the fears of the 
asylum-seeker and give grounds for his search for protection, including any ordinary 
offenses that the agent of persecution seeks to attribute to him, as this is reflected in 
Articles 4(4) and 9(c) of the Inter-American Conventions on Extradition, and on Mutual 
Legal Assistance in Criminal Matters, respectively. 
 
Therefore, based on the preceding premises and in light of the obligation erga omnes 
prohibiting torture, as established in the 1984 Convention against Torture and Other 
Cruel, Inhuman or Degrading Treatment or Punishment, and Articles 5, 7 and 8 of the 
1969 American Convention on Human Rights (which establish the right to humane 
treatment, the right to personal liberty, and the right to a fair trial, respectively), if a 
mechanism of the United Nations System responsible for the protection of human rights 
determines that the conduct of a State may be interpreted as disregard for the right to 
evaluate the situation exercised by the host State, thus causing the undue continuation of 
the asylum or refuge, and, on this basis, this mechanism has established that the 
procedure followed by the said State entails the violation of the procedural rights of the 
person granted refugee status or asylum established in the articles of the American 
Convention cited above and also in Articles 7, 9, 10 and 14 of the International 
Covenant on Civil and Political Rights (the right not to be subjected to torture or to 



 

 

cruel, inhuman or degrading treatment or punishment; the right to liberty and security 
of person, so that no one shall be subjected to arbitrary arrest or detention; the right 
of all persons deprived of their liberty to be treated with respect for the inherent 
dignity of the human person, and the right of all persons to equality before the courts 
and tribunals, as well as other judicial guarantees, respectively): Is it admissible that 
the State which has been the subject of a decision or ruling of a multilateral 
mechanism belonging to the United Nations System in which it is attributed with 
responsibility for violating the rights established in Articles 5, 7 and 8 of the 
American Convention, and Articles 7, 9, 10 and 14 of the International Covenant on 
Civil and Political Rights of a person who has been granted asylum or refuge 
requests judicial cooperation in criminal matters from the host State without taking 
into account the said ruling, or its responsibility in the impairment of the rights of the 
person granted asylum? 

 
 

V. ADMISSIBILITY 
 
59. Ecuador is a Member State of the Organization of American States (OAS) and a State 

Party to the American Convention on Human Rights. This request identifies the treaties 
whose interpretation is required and includes specific questions on which the opinion of 
the Inter-American Court of Human Rights is sought and the considerations that have 
given rise to this request, in the understanding that these arguments can be expanded and 
greater precision provided during the respective hearing. 

 
60. Article 61(1) of the American Convention authorizes the Court, in the context of its 

jurisdiction, to issue advisory opinions on the interpretation of the Convention in relation 
to the OAS Charter and other international instruments relating to the protection of 
human rights in the States of the Americas. Ecuador intends to provide the Court with 
specific arguments so that it can establish clearly the true scope of the institution of 
diplomatic asylum as a mechanism for the international protection of human rights and 
fundamental freedoms, as well as the obligations that arise from the obligation to respect 
and ensure respect for human rights in every circumstance and without any adverse 
distinctions. Ecuador hopes that the Court’s interpretation of the norms and provisions 
mentioned in this request will have practical effects that can be applied to specific 
situations, in a way that justifies the effort involved in the issue of an advisory opinion. 
Therefore, Ecuador trusts that the Court’s opinion will serve to strengthen the universal 
system of human rights and fundamental freedoms. The opinion should conform to an 
advisory proceeding aimed at helping States and organs fulfill and apply human rights 
treaties, without subjecting them to the system of sanctions that characterizes contentious 
proceedings, so that the Ecuadorian Government may have the authorized opinion of the 
Court that is consonant with the growing concern of the public conscience for the full 
exercise of human rights and responds to the general interest that this issue arouses. 

 
 

VI. PETITIONS 
 



 

 

61. The Government of Ecuador requests the Inter-American Court of Human Rights to: 
 

i. Forward a copy of this request to the States and organs mentioned in Article 62(1) 
of the Court’s Rules of Procedure, and indicate to all interested persons and 
entities that they may present their written opinions on the questions submitted to 
consultation in accordance with Article 62(3) of those Rules of Procedure. 

ii. Summon the hearing referred to in Article 62(4) of the Rules of Procedure. 
iii. Admit the request and issue the advisory opinion in due time. 

 
 

VII.  NAME AND ADDRESS OF THE GOVERNMENT OF ECUADOR’S AGENT 
 
62. The Government of Ecuador appoints the Under-Secretariat of Supranational International 

Organizations of the Ministry of Foreign Affairs as its agent, and the Ambassador of Ecuador 
to Costa Rica as its deputy agent. In addition, it appoints Ambassador Pablo Villagómez and 
Baltasar Garzón Real as its advisers. 

 
63. 63. The Government of Ecuador will receive notifications at the Subsecretaría de 

Organismos Internacionales Supranacionales, Ministerio de Relaciones Exteriores and 
Movilidad Humana, calle Jerónimo Carrión E l-76 and Avenida 10 de Agosto, 170517, 
Quito,  Ecuador. 

 
*** 

 
 
 
























































































