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1. ORIGIN, srRlCIURE ANO OJMPE'I'E2CE OF '!HE CXXJRI'

A. Creation of the Cburt

'!he Inter-American Court of filman Rights was brought into bein:J by the
entry into foree of the American Convention on aunan Rights (Pact of san
Jase, Costa Rica), which oc:curred on July 18, 1978 upon the deposit of the
eleventh instrument of ratification by a member state of the Organization.
'!he Convention had been drafted at the Specialized Inter-American Conference
on aunan Rights, which took place November 7-22, 1969 in san Jase, Costa
Rica.

'!he t'nU organs provided for urrler Art.icle 33 of the Pact are t he
Inter-American Cornmissian an aunan Rights and the Inter-American Cburt of
&unan Rights. '!hey have canpetence on matters relatin:J to the fulfillment
of the COlIIIIli tments made by the States Parties to the Convention.

B. Organization of too Court

In accordance with too tenns of its Statute, too Inter-American Court
of fuman Rights is an autononous judicial institutian which has its seat in
san Jase, Costa Rica and whose purpose is too application and interpretatian
of the American Convention an fuman Rights.

'!he Court consists of seven judges, nationals of the member states of
the Organization of American States, who act in an individual capacity and
are elected froro anDn:J "jurists of the highest moral auth::>rity and of recog
nized co¡¡petence in t~e field of human rights, wh::> passess the qualifica
tions required for too exercise of too highest judicial functions in con
formity with the law of the states of whieh they are nationals or the state
that propases them as eandidates." (Artiele 52 of the Convention).

'!he judges serve for a term of six years. '1hey are elected by an
absolute majority vote of the States Parties to too Convention. '!he elec
tian is by secret ballot in a General Assembly of the Organization.

Opon entry into force of the Convention and pursuant to i ts Artiele
81, the Secretary General of the Organization requested the State:' Parties
to the Conventian to nominate eandidates for too pasition of judge ct: too
Court. In accordance with Artiele 53 of the Convention, each State Party
may propase up to three candidates.
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'!he judicial term runs frorn January 1 of the year in which a judqe
assumes office unt i l ~'cernl)pr 31 of 1h.' )!(,,¡r in which h(' ''I:'XlJ'I,>tM hi.
termo Ibwever, judges continue in office until the installation of thelr
suceessors or to hear cases that are still pending. (Article 5 of the Stat
ute) •

Election of judges takes place, insofar as possible, at the GAS Gener
al Assernbly irnmediately prior to the expiration of the term of the judges.
In the case of vacancies on the Cburt caused by death, permanent disability,
resignation or dismissal, an election is held at the next General Assembly.
(Article 6).

In order to preserve a quorum oí the eburt, interilll judgés rey be
appointed by the States Parties. (Atticle 6.3).

In the event that one of too judges called upon to hear a case is the
national of one of the states parties to the case, the other states parties
to the case rnay appoint an ad hoc judge. If none of the states parties to a
case i s represented on the Cburt, each rnay appoí.nt, an ad hoc judqe. (Arti
ele la).

The judges are at the disposal of the CcA1rt and, pursuant to the Rules
oí Procedure, meet in t\loA) regular sessions ayear and in special sessions
when convoked by the President or at the request of a lI1B.jority of the jud
ges. Although the judges are not required to reside at the seat of the
Cburt, the President renders his services on a pennanent basis. (Article 16
of the Statute and Artieles 11 and 12 of the Rules of Ptocedure).

'lhe President and Vice President are elected by the judges far a
perlad of two years and they rnay be reelected. (Artiele 12 of the Statute).

'lhere is a permanent canmission conpo$ed of the President, Vice Presi
deat and a judge named by the President. '!he Cburt nay appoint other coro-
rnissions for special rnatters. (Artiele 6 of the Rules of Procedure).

'!he Secretariat of the Court functions under the direction of the Sec
retary, who is elected by the Cburt.

c. CoJ1P?sihan of the Cburt

'Ihe Cburt is compased of the fo11owing judges, in order of preced~:

Pedro A. Nikken (Venezuela), President
'Ihornas Buergenthal (United States), Vice President
ffuntley Eugene Munroe (Janaica)
Máximo Cisneros sánchez (Pero)
Carlos Roberto Re.ina (Ibnduras)
Rodolfo Piza Escalante (Cbsta Rica)
Rafael Nieto Navia (Cblanbia)
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'!he Secretary of the Cburt is Mr. Olarles f1:Jyer azü the Deputy 5ecre
tary is Líc, Manuel E. Ventura.

o. Cbupetence of the Cburt

'!he American Cbnventíon confers two distinct functions on the Inter
American Court of Himan Rights. One involves the pcMer to adjudicate dis
putes relatin:.J to charges that a State Party has violated the Cbnvention. In
performing this function, the Court exercises its so-called contentious
jurisdiction. In addi tion, the Cburt also has power' to interpret the Cbn
vention an1 certain other human rights treaties in proceedí oqs in which i t
is not called upon to adjudicate a specific dispute. 'Ihi s is the Court' s
advisory jurisdiction.

l. 'fue Cburt's cont e nt i ous jurisdiction

'!he contentious jurisdiction of too Cburt is spelled out in Article 62
of the Cbnvention, which reads as foll~s:

1. A State Party may, upon depos i t i nq i ts instrument o f
ratification or adherence to this Cbnvention, or at any subse
quent time, declare that it recognizes as birrlin:.J ieso facto,
and not requiring special agreement, the jurisdiction of the
Gburt on all matters relatin:.J to the i~terpretation or applica
tion of this Cbnvention.

2. Such declaration may be made uncond.i t.í.onaLl.y, on the
condition oí reciprocity, for a specified periodo or for spe
cific cases. It shall be presented to the Secretary General of
too Organization, who shall transmit ccpies thereof to the
other member states of the Organization and to the Secretary of
the Court.

3. 'Ihe jurísdiction of the Cburt shall comprise all cases
concerning the interpretation and application of the provisions
of this Cbnvention that are suhnitted to it, provided that the
states parties to the case reccgnize or have reccgnized sueh
jur í sd í ction, whether by special decl ara t i on pursuant to the
preceding paragraphs, or by special agreement.

As these provisions indicate, a State Party does not subject itself to
the contentious jurisdiction of the Cburt by ratifying the Cbnvention. In
stead, the Cburt acquires that juriRdiction with regard to the state only
when it has fíled the special declaration referred to in pareqri,.•jh s 1 and 2
oí Article 62 or concluded the special aq r ee roent, rnentioned in paragraph 3.
'fue special declaralion may be made when a .. Jote ratifies the Cbnvention or
at any time t.her'ea f t.er r it may also be made for a specific case or a series
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of cases. But since the states parties are free to accept the Cburt I S

jurisdiction at any time in a specific case or in general, a case need not
be rejected ipso facto wOOn acceptance has not, previously been granted, as
it is possible to invite the state concerned to do so for that case.

A case may also be referred to the Court by special agreement. In
speaking of the special agreement, Article 62.3 does not indicate who may
conclude such an agreement. '!his is an issue that will have te be resolved
by the <:burt.

In providing that "only the States Parties and the CoImllission shall
have the right to surmi t a case to the Court," Article 61.1 does not give
private parties stan:Hng to institute proceedings. '!hus, an individual wb:>
has filed a COIlplaint with the Cbmmission cannot; bring that case to the
Court. '!his is not to say tha.t a case a r i s i ng out of an individual can
plaint cannot get to the Court; i t may be referred to it by the OJmmi.ssion
or a State Party, but not by the individual complainant.

'!he Convention, in Article 63.1, contains the follawing st.í.pufat í.on
-elating to the judgments tha.t the Court may render:

1. If the Court finds that there has been a violatian of a
right or freedorn protected by this Convention, the Court
shall rule that the injured party be ensured the enjoy
rnent of his right or freedorn tha.t was violated. It
sha.l1 also rule, if appropriate, that the consequences
of the measure or si tuation that consti tuted the breach
of such right or freedan be remedied and that fair com
pensation be paid t.o the injured party.

This provision indicates that the Court. must decide whether there has
been a breach of the Convention and, if so, what rights too injured party
sh:)1 lld be accorded. l'breover, the Court mayal so determine the st.eps that
should be taken to remedy the breach and t he anount of damages to which the
injured party is entitled.

Paragraph 2 of Article 68 of the Convention exclusively concerns can
pensatory damages. It provides that the "part of a judgment that stipulates
compensatory damages may be executed in the country concerned in accordance
wi th danestic procedure governing the execution of judgments against the
state."

In addi tion to regular judgments, the Court also has the pawer to
grant what might be described as temporary injunctions. '!he power is spelled
out in Article 63.2 of the Convention, which reads as follaws:

In ca s e s of extreme gravi ty and urgency, and when necessary to
a vo i d irreparable damage to persons, the Court shall adopt such
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provisional measures as i t deems pertinent in matters i t has
under ccnsideration. Wi th respect to a case not yet suhni. tted
to the Court, it may act at the request of the Cbmmission.

'Ihis extraordinary remedy is a vaílabl e in two distinct circumstances:
the first consists of cases pending before the Cburt and the second involves
complaints being dealt with by the Cbmmission that have not yet been re
ferred to the Court for adjudication.

In the first category of cases, the request for the tenporary injunc
tion can be made at any time during too proceedings before the Court, in
eluding simultaneously with the filing of the case. Of course, before too
requested relief IM.Y be granted, the Gourt must determine if it has the
necessary jurisdiction.

'!he judgment rendered by too oourt in any dispute suhnitted to it is
"final and not subject to appeal." fureover, the "States Parties to the
Converrtí.on undertake to comply wi th too judgment of too Cburt in any case to
which they are parties." (Article 67 and 68 of the Cbnvention).

Enforcements of judgments of too oourt, are ul.t í.mat.efy for the General
Assembly of the Organization. 'fue Cburt subnits a report en its ~rk to
each regular sessien of too Assembly, specifying the cases in which a state
has not camplied with the judgments and IM.king any pertinent recomrnenda
tions. (Artiele 65 of too a:>nventien).

2. 'fue Cburt's Adviso~ Jurisdiction

'fue jurisdiction of too Inter-American oourt, of fuman Rights to render
advisory opí ní.ons is set forth in Article 64 of the Oonvention, which reads
as follows:

1. 'fue member states of loo Organization IM.Y consult too
Cburt regarding the int erpretation of this Oonvention or of
other treaties conce r ni ng the protection of hUIM.n rights in too
Am3rícan states. Within their spheres of corrpetence, the or
gane listed in O1apter X of the O1arter of the Organization of
American States, a s amended by the Protocol oí Buenos Aires,
may in líke manner consult the Cburt.

2. The Cburt, at the request. of a member state of the Or
ganization, may provide that state with opinions regarding the
conpatibility of any of its oomestic laws wi t.h the aforesaid
international instrumento

Standing t o request an adví sory opinion f"'om the Cburt is not límited
to the States Parties t o the Cbnvention; inst _..d. any OI\S Member State may
ask for it a s well as aH OI\S organs, includinq the Inter-American Cbmmis-
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sion on ft.¡1TBIl Rights, specialized tx:xiies such as too Inter-American Cbll1llis
sion of Women arrl the Inter-American Institute of Orí Idr'en, within their
fields of competence. Secorrlly, too advisory opinion need not deal, only
with the interpretation of the Cbnvention; i t may al.eo be foonded on a
request for an interpretation of any other treaty "concerní oq the protection
of human ríghts in the American states."

As to too meanil'X] and scope of this phrase, too Cburt,
a request of too Government of Peru, was of the opinion:

•ln response to •

"Fi.rstly:

Secondly:

By unanirrous vote, that the advisory jurísdíction
of the Court can be exercised, in general, with
regard to any provision deal.í.nq with the protec
tion of human rights set forth in any interna
tional treaty applicable in the American States,
regardless o í whether it be bilateral or multi
lateral, whatever be the principal purpose of
soch a treaty, and whether or not non-Member
States of the inter-American systern are or have a
right to become parties tOOreto.

By unaní.mous vote, that, for specífíc reasons
explained in a duly motivated decision, the Cburt
may decline to comply with a request for an advi
sory apinion if it concludes that, due to the
special circurnstances of a particular case, to
grant the request would exceed the 1imits of the
Cburt 's adví sory jurisdictíon for the followin;¡
reasons, ínter alia: because the issues raised_ .
deal maínly with international obligations as-
sumed by a non-American State or with the struc
ture or operation of international organs or
tx:xiies outside the inter-Amerlcan system; or
because grantil'X] t he request might have too ef
fect of alteríng or weakening the system estab
lished by t.he Cbnvention in a manner detrimental
to the individual human being."

•
•

•

(l/A Cburt H.R., "other treaties" subject to the advísory jurisdiction
o f the Court (Art.64 American Convention en lt.lman Rights), lrlvisory Opinion
OC-l/82 of September 24, 1982. Series A No. 1).

'!he Court's advisory jurisdiction power enhances the Organization's
capaci ty to deal wi th comp.Lex legal issues ar i s i nq under the Cbnvention.
Its edví sory jurisdictíon therefore extends to the polítical organs of the
0l\S in dealing with disputes í.nvo l v ínq human rights issues.

•
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FinaHy, Artícle 64.2 permíts (Y\S Member States to seek an opinion
fran too Court on the extent to which their dornestic laws are conpatible
with the Cbnvention or with any other "American" human rights treaty.

Under the provision, this jurisdiction also extends to pending legis
lation. Resort to this provision could contrib..Jte very significantly to too
uniform application of the Cbnvention by national tribunals.

3. Acceptance of the jurisdiction of t he Cburt

Four States Part ies to too Cbnvention have r'ecoqn ízed as birrlin;¡ t.he
jurisdiction of the Cburt on aH matters relating to the interpretation arrl
application of too Convention. (Article 62.1 of too Convention). 'lhey are
Cbsta Rica, Peru, Venezuela arrl Ibrrluras.

It should be poínted out that, acoordí.nq to the provisions of Article
62, any State Party to the Cbnvention may accept the jurisdiction of the
Court in a specific case without recognizin;¡ it for aH cases. Cases may
also be suhnitted to the Cburt by special agreement between States Parties
to too Cbnvention.

Atable showing too status of ratifications of the American Convention
may be found at too end of this reporto (~ndix VII).

E. Booget

'lhe presentation of too budget of too Cburt is regulated by Article 72
of the Anerican Convention which states that "the Court shaH draw up íts
own b.ldget and surmi t ít for approval t o the (";e~ra l Assembly through too
General Secretariat. The latter may not introduce any charqes in it." Pur
suant to Article 26 of its Statute, too Cburt adnlinisters its o,.m budget.

'!he General Assembly of the Organization, a t its Eleventh Regular Ses
sion, approved a budget for the Court of $300,000 for 1982 and $305,100 for
1983.

For too 1984-85 biennium, the Cburt, in accordance with too decisions
o f too Secretary General on the maximum level of expenses, sutmitted a bud
get of $323.0 for 1984 and $333.6 for the followin;¡ year.

F. Relations with other organs of the system and with regional and world
wide agencies of too saIne kirrl

'!he Court has clase institutional ties with its sister organ of the
American Convention, the Inter-American Cbmmission on Human Rights. '!hese
ties have been solidified by a series of meet.i.rr-s between members of the two
bodies. '!he Court also maintains coope r a t i ve , .. ca t í ons with other GAS bodies
workin;¡ in the area o f human rights, such as t oo In ter-American Commi.as í.on
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oí Women and too lnter-American Jurídical Comní t.t.ee, It has established
e speci a lly stronq ties with the Eurcpean Court of aunan Rights, which was
established by the Council of Europe and exercises functions within the
framework of that Otganization conparab1e to those of the Inter-AJrerícan
Oourt. The Court also maintains re1ations with the pertinent bodies of too
Uní ted Nations such as the Commission and Corruni ttee on aunan Rights and the
Office of the High ColIUllissioner for Refugees.

11. ACTIVITIES OF '!HE CCURT

A. Seventh Regular Session of the Court

'Ihe Court held i ts Seventh Regular Session September 16-28, 1982 at
i t.s seat in san Jose. '!he fo l Iowi nq judges at.tended: Carlos Roberto Reina
(Pres í deat ) , Pedro A. Nikken (Vi ce President), Huntley Eugene Munroe, MáxillO
Cisneros Sánchez, Rodolfo Piza Escal.ance and 'Ihomas Buergenthal. 'Il1ere was
a vacancy on the Court due to the death of ,Tudge césar Ordóñez Quintero.

During this session the judges considered two requests for advisory
opinions: the first presented by the Government of Peru and the second by
too Inter-American Commission on Human Rights.

The Peruvian government requested an interpretation of Article 64 of
the American Convention on aunan Rights, which establishes the advisory
jurisdiction of the Court. The Court was asked to determi ne if the treaties
subject to i ts interpretation regarding the protection of human rights in
the American states a r e only tbose adopted within t he framework of the
ínter-American system, those entered into arrong the American states or all
t:ceaties in which one or more American states is a party.

'Ihe Inter-AJrerican Corronission asked the Court for an edvi sory opinion
on Artieles 74(2) and 75 of too Pact of San ,Jose. The Commission posed the
fo1 10Ning question:

From what noment is a state deemecl to have become a party to
the American Convention on Human Rights when í t ratifies or
adhe r e s to too Convent i.on with one or more reservations: f rom
the date of the deposit of instrument of ratification or adher
ence or upon t he t e rmi nat í o n of too period specified in Artiele
20 of the Vienna C'.onvention on the L:tw of Treaties?

On September 17, 1982 a public hear i nq was heId on the Peruvian
request . '!he Government of Peru was represented by i t s Ambassador to Costa
Rica, Bernardo Roca Rey. The Court; a l so heard too paints of view of the
delegate of the Inter-AJrerican Corronission, Carlos A. D.mshee de Abranches,
a OO t he representatives of too Government of Costa Rica, Carlos José Gutié
rrez, Minister of Justíce and Manuel Freer Jiménez, Procurator.
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The Inter-l\merican Comni.as í.on "5 roquest; was heard publ icly on septem
ber 20. At that time, t.he Cburt heard the arguments of the Cornmission, rep
resented by its President, Marco Gerardo "bnroy cabra, and Hose of the Gov
erment of Costa Rica, represented by Manuel Freer Jiménez.

Wi th respect to the Peruvian request, the Court was of the opinion
that the text of Article 64 of the Convention permits it to rerrler advisory
opinions on any point concerrrí nq human rights in any treaty in which one or
rrore Member States of the GAS are partiese (See Apperrlix 1.)

Regardin] the request of the Cornmission, the Court interpreted
cles 74 and 75 of too Convention in the sense that a state is party to
the date of the deposit of its instrument of ratification or adhesion.
Appendix II.)

Arti
iton

(See

'!he Cburt delivered these opinions at a public readin] that took place
en September 28, 1982.

B. 'IWelfth Regular Session of the GAS General Assembll

'!he Court was represented at the 'IWelfth Regular Session of the Gener
al Assembly of the Organi:zation, held N:Jvember 15-21, 1982 in Washington, by
its Permanent Cbmmission.

President Reina, in his report on the activities of the Court for the
year 1982 to the Cbmmissíon on Jurídical arrl Pblitical Matters of the Assem
b1y, gave particular attention to the first t"O advísory opinions of the
Court whích had been rerrlered in September of that year. 'Ihese opiníons can
be fourrl in ~ndíces 1 and II of this report.

In íts Reso1utíon on the Annua.l Report of the Court (AS/RES. 623
(XII-o/82), the Assemb1y resolved:

l. Tb express the appreciation of the Organization of Amer
ican States for the "Ork aceorrplished by the Inter-American
Court of fuman Rights as reflected in its annual reporto

2.
accede

Tb urge aH the member states of the GAS
to the American Convention on fuman Rights.

to ratify or

3. Tb express its hope that all of the states that are par
tíes to the American Conventíon on Himan Rights will reccx::¡níze
the bínding jurisdíction of the Court.

4. Tb express i ts trust that the measures required in order
for the Court to COIIply fully with the f"nclians attríbuted to
it by the Conventian wil1 continue to b, dopt ed .
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The States Parties to the OOnvention elected Rafael Nieto Navia of Cb
lombía to HU the vacancy on the ClJurt caused by the death of césar Ordé:iiez
O1íntero.

'!he General Assembly also amended the Statute of the OOurt to make the
beqí.nninq and end of the terms of offíce of the judges coíncíde with trose
of the mernbers elected to too other organs and agencies of the ür\S. Hence
forth, the terms "shall run from January 1 of the year follCMing that of
theír electíon to Decernber 31 of the year in whích t.he i r terms expire."

c. Eighth Regular Session of the ClJurt

'!he Cburt held i ts Eighth Regular Sessían February 28-March 4, 1983 at
íts seat ín san Jose. All of the judges atterrled except Jtrlge Munroe, who
was excused due to prior commitments.

The j udges welcomed Judge Rafael Nieto Navía, a dístinguished Ü:>1om
bi an law professor, woo had been elected to too Cburt by the States Parties
to the Cbnvention at the previous seasaon of the OAS General Assembly.
Judge Nieto fills the term of the late Judge Ordóñez.

'!he Cburt was receíved in prívate atrlíence by Pope John Paul, lI, whJ
was in San Jose as part of his visit to Central l\rnerica. In his words to
the Cburt (See Apperrlix VI), too Pope stated that "greater sensitivity and a
sharpened conc e m over the recognitíon or the violation of the dignity and
freedom of man have shCMn not only the advi sability but the necessity that
t .he protection and control that a state exercises be completed and strength
e ned through a supranational and aucooceous jurídical institution." Pope
John Paul II offered his support and encouraqement, to the Cburt in its mis
síon and, a t the same tíme, he ínvíted the pertinent bodies "to entrust to
it the cases over which it has jurisdiction." Presídent Reina, in his open
ing remarks, noted the importance of the visít of the Pope to the regían.
(seo Apperrlix V).

A general revísíon of the Rules of Procedure was iní tiated. 'Ihís wor .<
wíll be concl uded at subsequent meetings.

Shor'tLy príor to the session, the Secretaríat e nt e rta í ned rnembers of
the "Library Pdvisory Council" of the Cburt with a t.hrae-day orientation
p rogr am o Thís OOuncil, through its generous donatíons, has been instrumen
t a l in the rapid grawth of the library, whích í s increasíng1y being used by
the publico

D. 'Ihird Specia1 8essíon of too OOurt

'Ihe Cburt held its 'Ihird Specía1 Session July 25-August 1, 1983 at its
seat in san José. All of the judges atterrled this meeting.
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'Ihis special session was ccovoked to ccosider the request for an advi
sory opí.ní.on presented by the Inter-Alrerican Cbmmission on filman Rights.
(See Appendix III). '!he Cbnmission asks for an interpretation of the last
sentence of Artiele 4(2) of the Alrerican Cbnvention on aunan Rights which
dea Ls with the application of the death penalty. In connection with the
request , the Cburt held a publ i.c hear i.nq en July 26 to which it invited the
Ol\S Member States and organs to express their points of view. At that time
i t. hea rd the dal.eqat.es of the Inter-Alrerican Cbmmission, Ors. Luis Demetrio
Tinaco and Marco Gerardo t-bnroy Cabra, and the representatives of the Gov
ernment of Cbsta Rica, Carlos José Gutiérrez, Minister of Justice and Manuel
Freer Jirnénez, Procurator, and that of the Government of Guatemala, lligar
&lrc",ño M:>rgan, Vice Minister of Foreign Affairs.

'Ihe Cburt also began consideration of the request for an advisory
opi ni on presented by the Government of Cbsta Rica re:Jarding the campatibili
t j o f a proposed amendment to the Cbnstitution with the American Cbnven
t ion. (See Appendix IV). 'Ihe propasal, if enacted, would change the stanc1
ards for the acquisition of citizenship.

'Ihe Court plans to render its opinion on these matters at its Ninth
Regular Session, scheduled to be held be:J'innin:J September 1, 1983.

Cognizance was also taken on the resolution of the Inter-Alrerican Cbm
mission in the Matter of Vi viana Gallardo et al., which had originally been
p r esent ed to the Cburt.

At this session, the Cburt elected Pedro Nikken (Venezuela) and 'Ihomas
Buergemthal (United States) as President a rxl Vice President, respectively,
for a term of two years.

AiTDng other dec i s i ons taken, th.~ Cburt decided to hang a portrait of
Silllon Bol i var in i t r . Sf'1t, in · ~anmem: ·rat con of r he bicentennial of his birth•

•
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APPENDIX 1

INIER-AMERICAN cnJRI' OF HUMAN RI<HI'S

~lSORY OPINIOO CX::-l/82
OF 24, 1982

"aIHER TRF7I.TIES" SUBJEI:!' TO 'l1iE
OJNSULTATIVE JURISOICflOO OF 'l1iE <nJRI'

(Aro'.64 lIMERICAN <DNVENl'IOO 00 HUMAN RIGHI'S)

•

BY PEIU

Present: Carlos Roberto Reina, President
Pedro Nikken, Vice President
Huntley Eu:lene Munroe, Judge
MáxillO Cisneros, Judge
Rodolfo E. Piza E., Judge
'Ih::>IMs Buergenthal, Judge

-.
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For Peru:
Mr. Bernardo Roca Rey, Agent aro Ambassador in Costa Rica

For Costa Rica:
Mr. Carlos José GJtiérrez, Agent aro Minister of Justice, aro

Mr. Manuel Freer Jiménez, i'\dvisor

For the Inter-American Cornmission on Human Rights:
Mr. Carlos A. Dmshee de AbrancOOs, Delegate aro Member

1

srATEMENl' OF THE ISSUES

8. '!he Government of Peru submi tted too follc:1o\'ing question to the Cburt
concerning Artiele 64 of the American Convention on fl.nnan Rights (OOreinafter
cited as "the Convention"):

fbw s1'xJuld too phrase "or of other treaties concerning the pro
tection of human rights in the American states" be interpreted?

Wi th respect to this matter, too Govenunent of Peru requests
that the opinion cover the follc:1o\'ing specific questians:

Does this aforementioned phrase refer to aro include:

a) Only treaties adopted within the fr~rk or under the
auspices of too inter-American system? or

b) '!he treaties concluded solely anong the American states,
that í s, is too reference limited te treaties in which
only American states are parties? or

e) All treaties in which one or more American states are
parties?

9. Article 64 of the Convention reads as follc:1o\'S:

le '!he member states of the Organization may censult the
Court regarding too interpretation of this Convention or
of other treaties concerning the protection of human
rights in too American states. Within their spOOres of
competence, the organs listed in Olapter X of too Cllar
ter of the Organization of American States, as amerrled
by the Protocol of Buenos Aires, may in like manner con
sult the Court.
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2. TIle Cburt, at the request of a member state of the
Organization, may provide that state with opinions
regarding too compatibility of any of its danestic laws
with too aforesaid internatiana1 instruments.

10. A reading of too request iooicates that the Government of Peru has in
effect formulated one question with three possible answers. TIle main issue
consists of defining which treaties may be interpreted by this Cburt in
application of the powers granted i t by Ar t i.c.Le 64 of the Cbnvention. TIle
request requires the Cburt to determine the limits of its advisory jurisdic
tion which are not clearly spelled out in Article 64 of the Cbnvention. In
analyzing and answering too question presented, the Cburt will have to
determine which international treaties concerning too protection of human
rights i t has the power to interpret under Artiele 64 (1) 7 put more pre
cisely, it will have to establish which of the human rights treaties must, a
priori, be deemed to be excluded from the Cburt' s advisory jurisdiction.

11. A direct answer to too issue presented imp1ies an analysis of too dif
ferences between bilateral and multilateral treaties, as well as between
both th::>se adopted within and outside the inter-American system; between
th::>se treaties in which only Member States of the system are Parties and
th::>se in which Mernber States of the system are Parties together with non
Member States; as well between treaties in which American States are not, or
cannot be, Parties. In dealing with each of these categories, the Cburt
must also distinguish between treaties wh::>se principal purpose is too pro
tection of human ríghts and th::>se which, although they have another purpose,
include human rights provisions. Once these distinctions are made, the
OJurt will have to determine which of these treaties i t is empowered to
interpreto

12. 'Ihe instant request for an advisory opinion is attributable to the
fact that the Cbnvention does not expressly define the precise limits of the
Cburt's advisory jurisdiction. TIlerefore, before embarking upon an analysis
of the phrase "other treaties concerning too protection of human rights in
the American states," too Cburt must determine the scope of its advisory
jurisdiction under Artic1e 64 of the Cbnvention.

13. By i ts terms, Art icle 64 imposes on too auth::>ri ty of the Cburt certain
generic limits, which provide the framework applicable to the interpretation
of the aforementioned treaties. 'Ihe instant request requires the Cburt to
determine whetOOr, gi ven the general object of the Cbnvention and the juris
diction it assigns to too OJurt, it is necessary to further clarify too
meaning of Article 64.
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II

GENERAL FRAMEl'ORK OF 'lEE ISSUFS PRESENI'ED

14. Artic1e 64 of the Convention confers on this Court an advisory juris
diction that is JOC>re extensive than that enjoyOO by any international tribu
nal in existence today. AH the organs of the OAS listed in Cllapter X of
the <l1arter of the Organization and every ~ Member State, whether a party
to the Convention or not, are elTpCfn'erOO to seek advisory epinions. '!he
Court 's advisory jurisdiction is not limitOO only to the Convention, oot
extends to other treaties concerning the protection of human rights in the
American States. In principIe, no part or aspec:t of these instruments is
exc Luded fran the sccpe of its advisory jurisdiction. Finally, aH OAS Mem
ber States have the right to request advisory opinions on the COlI'patibility
of any of their danestic laws with the aforementioned international in
struments.

15. 'Ihe broad scope of Article 64 of the Convention contrasts with the
advisory jurisdiction of other internatioral tribunals. For exanple, Arti
cle 96 of the UN Cllarter, while authorizing the International Court of Jus
tice to render advisory epinions on any legal question, permits only too
General Assembly and too Security Council or, under certain ccniitions,
other organs and spec:ializOO ,age ncies of the Uni too Nations to request such
opinions. It does not, haNever, give the Member States of the UN stan3.ing
t o seek advisory opinions.

16. As far as concerns the international protectiOll of human rights, Pro
tocol rb. 2 to the (furcpean) Convention for the Protection of Human Rights
.md Fundamental Freedoms confers on the llircpean Court advisory jurisdic
t i on, but restricts i t severely. QUy the Cbmmittee of Ministers may
request an opinion, and the opinion may deal only with legal questions con
ceming the interpretation of the Convention and its Protocols. further
moro , the Protocol excludes from the advisory jurisdiction of that trihmal
the interpretation of any question relating to the content or sccpe of the
rights or f reedcms defined in too instruments, or any other question whicr
the llirepean Cornmission on Ifurnan Rights, the llircpean Court, or the Cbmmit
t e<' of Ministers might havo to consider in consequence of any proceOOings
that could be insti tutOO in accordance with the Convention.

17. 'Ihe preparatory work oí too Convention Lnd í cat.es that this treaty
sought to define the advisory jurisdiction of the Court in the broadest
terms possible. 'Ihe first text dealing with this matter was contained in
the Preliminary Draft prepared by the Inter-American Cbmmission on li.Dnan
Rights at its Special Session held in July 1968, and adopced as such by the
OAS Council in Oc:tober 1968 (0AS/Ser.G/V/C-{i-1631). Article 53 of that
draft read as follows:
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The GellerFl1 !l.c: semhly, t.hr- Pt'rTTl<" "'llf O.Jlln"i 1, and the CbIm1ission
may oon su l t lhe Court cOJ1< "err Jl llq t he i nt.erpre t at ion of this
Convent.ion or of ot.her tr'Yltles concer n i ng the protection of
human r í.qht s in the Ameri c an St.ate s r arxi t he States Parties may
consult the Cour t, concerning the corope t.i b i Li ty of any of their
domestic Laws with the aforesaid international instruments.

This text, which WClS broader t han any s im í lo r contemporary int ernational
pro vi sion, W<\S sup--rncded by l\rti cle 64 of t lx: present Convent ion, which
f ur t hor, expended the Cou r t 's ad visory jurisdiction. The right to seek an
advi sory opinion wa s conferred upon t he orqans e nurner a t ed in Olapter X of
' he r.harter a nd upon t he Member Sta t es o f t he Orqa rri zat.i.on , whether or not
( hey are Parties t o the Convention. With r espect t o matters which may be
t h ' subject o f ad v i sory epi nions, t he singular ("otro t rntado concerniente")
f ound in l\rtic1 e 53 o f t h" Pre l.imi na rv Draft Wél5 replace<1 by the plural
("otros t r atado s concer n i e ntes " ). which irrlic ates a c l ea r intention to
extend the Court 's advisory jurisdiction. (Tn i s c hange appears in too Span
i sh text, which was t he off í c.ia Lworkinq docurnent of the Conference.)

I n. The broad s cope o f the language in whi c h Article 64 of the Convention
i s formulated cannot be taken to mean that there are no límits to the adví 
sory jurísdiction o f t.he Court. Wít.h regard t o t .he subject matter of a
r equest, and, in par t i c u .l.a r , as f ar as ooncer ns treaties which the Court is
ernpo.vered to interpret, t he re a re certain limits of a general character
implicit in the t e rms o f Artic1e 64, vie~~ in its c ont e xt and taking into
account the object ,'lOO purpose of the treaty.

1'J . A first group o f 1 imi tations Of'ri ves f r om t.he fact that the Court i s a
j uclic ia l i nst i tut ion o f t he int er-J\merica n s ystem. Tne Court notes, in this
c o nnoct í o n , t hal i t i s pre c-i s o lv i ts adv i sorv jur i sd i ctLon which g i ve s the
Courl a special p l aco nol o n ly wi thin thc f r.unework of the Convention but
also within r.he sys t em i1 S a who l. e , Thi s conc l u s i on finds support, ratione
materiae, in t he f a c t t~,t the Gonv~nt ion conf e r s o n the Court jurisdiction
t o render advi sory opi n i ons i nterpreting int.e rnat i ona.l treaties other than
the Convention i t sel f and , ra l ione ~rsor~'e, in the further fact that, the
r i c¡h t t o seek an op í n i on c xtend s not only to a l l. t he organs mentioned in
Chapt e r X o f the C)/\,S Qlarter, hut also l o i111 C}1\S Member States, whether or
no t they are Parties to the Cbnvention.

- .
;'0 . O vr t.a i n r estrictions f o l l ow ( 10m t ll(' (()I l rt ' s status as an inter
I\mo.~rican juridi cal i nst i t.ut í o n , 1his s L, t l iS docs not , however, necessarily
1 i mi t, its advisory j u r i sd i c t ion to i nt.erno t i o na I instrurnents adcpted within
t ho i nter-American sys t em, i f on ly because va r ious OAS organs a r e often
ca l Led upon t o a pp 1y lreaties whi ch have an e xt ra - r egiona l application.

21.
,

lt i s irrpli ci l
exercise neither its

i n the f i rs t grollp o f
conlentious no r advi~'

1¡mi tat ions that the Court
Jurigqiction to establish

can
the
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scope of international agreements, whatever be t.he i r character, concluded by
non~r States of the inter-American system, or to interpret legal pro
visions goveming too structure or cperation of international organs or
institutions not belon;Jin:J to that system. Q1 the other harxi, too Cburt has
the power to interpret any treaty as long as it is directly related to the
pr o t ect i on of human rights in a Member State of the inter-Arnerican system.

22. Other limitations derive from the general function of too Cburt within
the system established by the Convention and, partieularly, fran the purpose
that the advisory jurisdiction is designed to perform. 'Ihe Court is, first
a nd foremost, an a ut.o nomous judicial insti tution with jurisdiction 00th to
deci de any content ious case conceming the interpretation and application of
t h e Convention as well as to ensure to the victim of a violation of the
rights or freedans guaranteed by the Convention the protection of toose
rights. (Convent í on, Arts. 62 and 63 and Statute of the Cburt, Art. 1).
Because of the binding character of i ts decisions in contentious cases
(Convent i.o n , Ar t. 68), the Cburt a100 is the Convention organ having the
oroades t enforcement powers designed to ensure the effective application of
t he Convent ion.

23. 'Ihe line which di vides the advisory jurisdiction from the contentious
ju ri sd í ct.í on of internationa1 tribuna1s has often been the subject of heated
debate. 01'1 too international law p1ane, States have voiced reservaticns and
a t times even opposi tion to the exercise of the adví sory jurisdiction in
ce r t a i n specific cases on too qround that i t served as a metOOd for evading
the app1ication oí t he principIe requiring the consent of a11 States parties
to a legal dispute before judicial proceedings to adjudicate it may be
i nsti tuted. In the most recent instances in which those objections were
r a i s ed to ad v í sory opinions that were requested under the Olarter of the
Un i t.ed Nations, the Internationa1 Court of Justice decided, for a variety of
r easons, to render the opinions notwithstanding too above-mentioned objec
t í ons , (See Interpretation of Peace Treaties, 1950 LC.J. 65; South-tiest
I\L-~ca, International Status of, 1950 LC.J. 128; certain ExJ2enses of the
(]ni ted Nations, 1962 Le.J. 151; al Co ences for States of the Con
t inued Presence of South Africa in Namibia South West Africa notwithstarX!'
ing Seeurity Council Resolution 276 (1970), 1911 LC.J. 16).

24. Special problems arise in the human rights area. Since it is the pur
pose o f hUIl\'1n right. s treaties to guarantee the enjoyment of individual human
be i ngs o í t hos e ri ghts and freedans rat.her' than to establish reciprocal
r e1ations lJetween S ta t e s , too fear has been expressed that too exercise of
t.OO Cburt' s adv í sory jurisdiction might weaken i ts contentious jurisdiction
o r , worse still, that it might undermine the purpose of the 1atter, thus
chang i ng the system of protection provided for in the Cbnvention to the
det ri rnent of the victim. 'Ihat í s, concem has been expressed that too
(burt' s advisory jurisdiction might be invoked by States for too specific
purpose of impairing the effectiveness of the proceedings in a case bein:J
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dealt with by too Cbmmission "to avoid havill:J to accept too contentious
jurisdiction of the Cburt arxl the binding character of too Cburt 1 S daci
sions" {C. Dunshee de Abranches, "La Cbrte Interamericana de Derech:>s 1iJma
nos," in I.a Cbnvencioo Americana sobre O:!rechos fi.Dnanos 117 (OFA, 1980»,
thus interfering with too proper functionill:J of the Cbnvention arxl adversely
affecting too interests of too victim.

25. '!he advisory jurisdiction of the Cburt is closely related to the pur
poses of the Cbnvention. '!his jurisdiction is intended to assist the Ameri
can States in fulfilling tOOir international human rights Obligations arxl to
assist the different organs of too inter-American system to carry out the
functions assigned to them in this field. It is Obvious that any request
for an advisory cpí.rrion which has anotOOr purpose I¡,QUld weaken too system
established by the Cbnvention arxl ~d distort the advisory jurisdiction of
the Cburt.

26. '!he above-mentioned considerations point to a second group of lirnita
tions which derive both f rom the context in which the Cburt was granted
advisory jurisdiction and fran tbe Object and purpose of too Cbnvention. '!he
Convention does not, ha,.;ever, delimi t tbe full acepe of the Cburt 1 s advisory
jurisdiction. It is here that too American and lliropean systems for the
protection of hwnan rights differ, because Protocol No. 2 of the lliropean
Convention (Article l(2» expressly excludes certain subjects, already
referred to in paragraph 16, fran the advisory jurisdiction of tbe lliropean
Cburt.

27. By contrast, Article 64 of the Cbnvention does not expressly exclude
any matter concerning the protection of human rights in the American
States. '!his makes i t necessary for the Cburt to establish the general
limits on a case by case basis, which is also the appreach adq:>ted by gener
al international law applicable to this problem.

28. '!he Cburt consequently borda, consistent with the jurisprudence of too
International Court of Justice, that its advisory jurisdiction is perrnissive
in character in the sense that it enpowers the Court to decide wOOtOOr too
circumstances of a request for an advisory opírrion justify a decision re
jecting too request. (See Interpretation of Peace Treaties, 1950 LC.J. 65).

29. '!he bread terms in which Article 64 of too Cbnvention is drafted and
the fact that the Rules of Procedure of the Cburt state that, whenever
appropriate, too procedure in advisory cpinions should be guided by the
rules which apply to contentious cases, clearly demonstrate that the Court
enjoys an important power of appreciation enablill:J i t to weigh too circum
stances of each case, bearing in mind the generic limits established by the
Convention for too Court 1 s advisory jurisdiction.
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30. '!his broad power of appreciation sOOuld not, be confused, however, wi th
unfettered discretion to grant or deny a request for an advisory opírríon,
'!he Oourt IlUSt have cc:xrpellin:J reasons founded in the cowiction that the
request exceErls the limits of its advisory juriadiction urrler the Cbnvention
before it may refrain fran carplyin:J with a request for an opinion. More
over, any decision by the O:urt declining to render an advisory epinion must
confonn to the provisions of Article 66 of the Oonvention, which require
that reasons be given for the decision.

31. '!he aforementioned considerations carpel the follC1tolin:J conclusions
about, the limitations applicable to too court ' s advisory jurisdiction. '!he
first group of limitations derives fran the fact that the Oourt, in exer
cising its advisory jurisdiction, may cnly consider the interpretation of
treaties in which the protection of human rights in a Member State of the
i nter-American system is directly involved. '!he second group of limitations
is related to the inadmissibility of any request for an advisory epinion
which is likely to undermine the <b.1rt I S contentious jurisdiction or, in
general, to weaken or alter the system established by too Oonvention, in a
rnanner that would irrpair the rights of potienti a'L victims of human rights
violations. Finally, the Oourt has to consider too circumstances of each
individual case and if, for conpelling reasons, it decides to decline to
render an opinion lest it exceed the aforementioned limitations and distort
its advisory jurisdiction, it must do so by means of an epinion, containing
the reasons for its refusal to CCIlply with the request.

III

TREATIES~ ro AVJISORY OPINICNS

32. In the light of these general considerations, the Court can nOtol turn
to the specific question presented by the request of the Government of
Peru. It seeks to ascertain which treaties fall within the scope of the
Oourt I s advisory jurisdiction, which States must 1:.€ Parties to these trea
ties, and, to sane extent, on too origin of these treaties. According t '...
the Peruvian reqcest , the narrowest Int.erprer.at Ico would lead to too conclu
s i on that only those treaties adopted within too fraJll€lo,Drk or under the aus
pices of the inter-American system are deemed to be wi thin too scope of
Article 64 of the Oonvention. By contrast, the broadest interpretation
would include within too Oourt's advisory jurisdiction any treaty concernin:J
the protection of human rights in which one or llOre American States are Par
tieso

33. In Int.erpret í nq Article 64, too Oourt will resort to traditional
international law methcds, relying both on general and supplementary rules
of interpretation, which find expression in Articles 31 and 32 of the Vienna
Cbnvention on the Iaw of Treaties.
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34. Nei ther the request of the Peruvian Government nor the Q:mvention
itself disti03Uishes between multilateral arrl bilateral treaties, nor be
tween treaties whose IIBin purpose is the protectic:n of hUllal1 rights and
th:Jse treaties which, thotJ;1h they may have some other principal object,
contain provisions regardirg human rights, such as, for exanple, the Olarter
of the CAS. The Court considers that the answers to the questions posed in
paragraph 32 are applicable to all of these treaties since the basic problem
consists of determining what internatic:nal obligations the American States
have assumed are subject to interpretation by means of an adví sory epinion.
'!he Court, therefore, does not consider that the determining factor is the
bilateral or multilateral nature of the treatY1 equally irrelevant is the
source of the obligation or the treaty' s rrain purpose.

,

35. '!he meanirg of the phrase "American states" is not defined in Article
64 of the Cbnvention arrl the Peruvian request does not attempt to explain
it. lt is the opinion of the Cburt that, according to the ordinary meanirg
to be given to the terms of the treaty in their context, the phrase refers
to all those States which may ratify or adhere to the Cbnvention, in accor
dance with its Article 74, Le., to Memt:er States of the CAS.

36. '!he issues raised by the Government of Peru lead to the folla,.¡irg
question, which must be answered consistent with Article 64 arrl in light of
the object arrl purpose of the treaty: ls it the purpose of the Cbnventic:n
to bar, a priori, an advisory opí.nion of the Court regarding the Intarna
t i ona.l human rights obligations assumed by American States simply because
the source of such obligations is a treaty concluded outside the inter
American system, or because non-American States are aloo Parties to it?

37. '!he text of Article 64 of the Cbnvention does not corcpel the conclu
sion that it is to be restrictively interpreted. In paragraphs 14 through
17, the Cburt has explained the bread scope of i ts edví sory jurisdiction.
'!he ordinary meaning of the text of Article 64 therefore does not permit the
Cburt to rule that certain internatic:nal treaties were meant to be excluded
from its scepe simply because non-American States are or may become Parties
to them. In fact, the only restriction to the Court 1 s jurisdiction to be
found in Article 64 is that it speaks of internatic:nal agreements concernirg
the protection of human rights in the American States. '!he provisions of
Article 64 do not require that the agreements be treaties between American
States, nor that they be regic:nal in character, nor that they llave been
adopted within the framework of the ínter-American system. Since a restric
tive purpose was not expressly articulated, it cannot be presumed to existo

38. '!he distinction implicit in Article 64 of the Cbnvention alludes
rather to a question of a geographical-political character. Put more pre
cisely, it is more important to determine which State is affected by the
obligations whose character or scope the Cburt is to interpret than the
source of these obligations. It folla,.¡s therefrom, that, if the principal
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purpose of a request for an advisory op.irií.on relates to the illplementation
or sccpe of international obligations assumed by a Member State of too
inter-American system, too Court has jurisdiction to rendez the cpinion. By
the sane token, the <b.Jrt lacks that jurisdiction if the principal purpose
of the request relates to the sccpe or illplementation of international obli
gations assumed by States not members of the inter-American system. This
distinction demonstrates once again the need to approach the issue presented
on a case by case basis.

39. The latter conclusion gains special illpOrtance given the language of
Article 64 (2) of the Convention, which autbor í zes the Member States of the
OAS to request adví sory opinions reqard ínq the corepat í.bí Lí ty of their domes
tic laws with treaties concerning the protection of human rights in the
American States. This provision enables the Court to perform a service for
a11 of the members of the inter-American system and is designed to assist
them in fulfilling their international human rights obligations. Viewed in
this perspective, an American State is ro less obligated to abide by an
international agreement merely because non-American States are or may become
Par ties to i t. The Court can firrl ro good reasons why an American State
should not be able to request an adví sory opinion on the compat fbí.Li ty of
any of its domestic laws with treaties concerning the protection of human
rights which have been adcpted outside the framework of the inter-American
system. 'Ihere are, moreover, practical reasons that suggest that the inter
pretative function be exercised within the inter-American system even when
dealing with international agreements not adcpted within its framework.
Regional metOOds of protection, as has been pointed out, "are more suited
for the task and at the sane time•.• more readily accepted by the states of
t h i s hemisphere•.•. " (C. Sepúlveda, "Panorama de los Der'echos Humanos,"
Boletín del Instituto de Investigaciones Jurídicas 1053, at 1054 (Mexico
1982).)

40. The nature of too subject matter itself, however, militates against a
strict distinction between universalism and regionalismo Mank:irrl's univer
sality and the universality of the rights and freedoms which are entitled to
protection form the core of all international protecti ve systems. In tr_s
context, it woul~ be illproper to make distinctions based on the regional or
non-regional character of the international obHgations assumed by States,
and thus deny the ex i s t ence of too COIlllOClI'1 core of basic human rights stand
ards. The Preamble of the Convention gives clear e xpr e s s ion to that :act
when it reccgnizes that the essential rights of man "are based upon the
att r i but e s of the human personality and that they therefore justify inter
national protection in the form of a convention. "

41. A certain tendency to integrate the regional and universal systems for
the protection of human rights can be perceived in the Convention. The Pre
amble recognizes that the principIes on which the treaty is based are also
proclaimed in the Universal Declaration of Human Rights and that "they have
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becn reaffirmed and refined in other international instruments, worldwide as
well as regional in scepe." several provisians of the Cawention likewiae
refer to otber international treaties or to international law, with:>ut
spealdng of any regional restrictions. (see,~, <bnvention, Arts. 22,
26, 27 and 29). Special mention should be made in this oonnection of Arti
cle 29, which oontains rules qoverrrí.rq too interpretation of the Cbnvention,
and which clearly irrlicates an intention J'X)t to restrict too protection of
human rights to determinations that deperrl on the source of the obliga
tians. Article 29 reads as follOrJs:

~ provision of the Cbnvention may be interpreted as:

a. permi t t í.nq any State Party, group, or person to supress
the enjoyment or exercise of the rights and freedans
recognized in this Cbnvention or to restrict them to a
greater extent than is provided for OOrein¡

b, reat.r í.ct í.nq too enjoyment or exercise of any right or
freedom recognized by virtue of the laws of any State
Party or by virtue of anotOOr oonvention to which one of
the said states is a partY7

c. precluding ot.her rights or guarantees that are inherent
in the human personality or derived fran representative
democracy as a form of qovernment r or

d. excluding or limiting the effect that the American
Declaration of too Rights and LUties of Man and other
international acts of the same nature may have.

42. It is particularly important to emphasize too special relevance that
Article 29(b) has to the instant request. '!be function that Article 64 of
the Cbnvention confers on too Cburt is an inherent part of the protective
system established by the Cbnvention. '!be Cburt is of too view, therefore,
that to exclude, a priori, fran its advisory jurisdiction international
human rights treaties that are birrling on American States would weaken the
full guarantee of too rights proclaimed in th:Jse treaties and, in tum, con
flict with the rules enunciated in Article 29(b) of the Cbnvention.

43. 'fue need of the regional system to be COIIplemented by the universal
firrls expression in the practice of too Inter-lwerican Commission on aunan
Rights and is entirely consistent with too object and purpose of too Cbnven
tion, the American Declaration and the Statute of the Ccmmission. 'fue Cbm
mission has properIy invoked in sorne of its reports and resolutians "otber
treaties ooncerning the protection of human rights in the Americ-.n states,"
regardless of their bilateral or multilateral character, or whetl ~r they
have been adopted within the framework or under the auspices of the inter-
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American system. 'Ihis has been true IrOSt recent1y in the followinJ reports
of the O::mmission: the situation of human rights in El Salvador (OOS/
Ser.L/V/II.46, doc. 23, rev.1, November 17, 1979) at 37-387 the situation of
politica1 prisoners in ClIba (OOS/Ser.L/V/II.48, doc. 24, December 14, 1979)
at 97 the situation of hwnan rights in Argentina (OOS/Ser.L/V/I1.49, doc. 19,
Apri1 11, 1980) at 24-251 the situation of hwnan rights in Nicaragua (OOS/
Ser.L./V/II.53, doc.25, June 30, 1981) at 31; too situation of hwnan rights
in Cblombia (GAS/Ser.L/V/II.53, doc. 22, June 30, 1981) at 56-571 the situa
tion of human rights in Guatemala (0AS/Ser.L/V/II.53, doc.21, rev.2, October
13, 1981) at 16-171 the situatico of human rights in Bolivia (GAS/Ser.L/V/
11.53, doc. 6, rev.2, October 31, 1981) at 20-21; and case 7481 - Acts which
occurred in Caracoles (Bolivia), Reso1ution No. 30/82 (OOS/Ser.L/V/Il.55,
doc. 54, March 8, 1982).

44. 'Ihis practice of the Cbrnmission which is designed to enable it better
to discharge the functicos assigned to it CC>IIpels the conclusion that the
States themselves have an interest in beinJ able to request an advisory
opinion fran the Cburt invo1ving a hwnan rights treaty to which they are
parties but which has been adopted outside the framework of the inter
American system. Situations might in fact arise in which the Camnission
might interpret one of these treaties in a manner deemed to be erroneous by
the States concerned, which would then be able to invoke Artic1e 64 to chal
lenge the Cbrnmission's interpretation.

45. 'Ihe Cburt' s interpretation of Artic1e 64, based on the ordinary
meaning of its terma viewed in t.he'i r context and taking into account the
object; and purpose of too treaty, is confinned by the preparatory work of
the Cbnvention. It can according1y be relied upon as a supplerentary means
of interpretation. (Vienna Cbnventico on the Law of Treaties, Art. 32).

46. As too Cburt pointed out in paraqraph 17, the evo1ution of the t.ex:
which ultimately became Artic1e 64 indicates a marked desire to expand the
advisory jurisdiction of the Cburt. '!he very fact that i t was drafted at a
time when too narrow1y drawn Artic1e 1 of Protoco1 No. 2 of the &1ropean
Cbnvention had aí ready been adopted denonstrates that too drafters of the
Cbnventico Lnt.ended to confer on the Cburt the IrOSt extensive adví.sory
jurisdiction, intentionally departing fran the limitations illpOSed upon the
furopean system.

47. Dur i nq too initial phase of the drafting of the Cbnvention, the major
ity of the States were clear1y opposed to the nation of making a strict dis
tinction between universalism and regionalismo As a matter of fact, after
the International Cbvenant on Econanic, Social and Olltura1 Riqhts, the
Internationa1 Cbvenant on Civil and Fblitical Rights and the ~ional Proto
col thereto, which were dr a f t ed within the framework of too United Nations,
were opened for signature, too ClI\S Cbunci1 consu1ted too Member States or
the Organization in June 1%7 regarding too advisability of continuing the
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work on an Arnericrm convention, considerirq that too UN instruments had been
adopted. Ten of the twelve States that replied to the inquiry favored con
t í mrí nq too work on too Cbnvention, it bein:.l understood that an effort ~ld
be made to draw on too provisions of the UN Cbvenants. As a result of this
poll, the Specialized Inter-Arnerican Cbnference was eventually held in Cbsta
Rica in N:>vernber 1%9. '!he preparatory work of the Cbnvention eonsequently
denonstrates a tendency to confonn the regional system to the universal one,
which is evident in too text of the Cbnvention itself.

48. Based on the foregoirq analysis, too Cburt concludes that too very
text of Artiele 64 of the Ccnvention, too object and purpose of the treaty,
the rules of interpretation set out in Article 29 of the Convent i.on , the
praetice of the Cornmission arrl the preparatory work all point tO'.\'ard t he
same result : no good reason exists to hold, in advanee and in the abstrac t,
that the Court Lacks too power to receive a request for, or to i s s ue, an
advisory opinion about a human rights treaty applicable to an American State
merely because non-American States are also parties to the treaty or because
the treaty has not, been adopted wi thin too framework or under the auspiees
of the inter-American system.

49. A number of suhnissions addressed to too Cburt l::oth by Member States
and certain OAS organs, urge a nore restrictive interpretation o f Arti ele
64. Some of these arguments, already adverted to in paragraph 37, are bas ed
on the meaning to be ascribed to the phrase "in the American states." 'IWo
other contentions are nore substantive in nature. '!he first is that a broad
interpretation would authorize the Cburt to render opinions affecting States
which have rothin:.l to do with the Cbnvention or too Cburt, and which cannot
even be represented before it. As to that issue, the Cburt has already
ernphasized that, if a request for an advisory opinion has as its principal
purpose the detennination of the scope of, or conpliance with, international
COImIIi tments assumed by States outside the inter-American system, the Cburt
is authorized to render a motivated opinion refraining to pass on the issues
subnitted to it. '!he mere possibility that the event hypothesized in too
al::ove argument might arise, whidh can after all be dealt with on a case by
case bas í s, is hardly a sufficient erough reason for concluding that the
Court, a priori, lacks too pcwer to render an advisory opinion interpreting
the human rights obligations assumed by an American State merely because
such obligations originate outside the framework of the inter-American sys
temo

50. '!he other argument that has been advanced is that the extension of too
limits of the Cburt's advisory jurisdiction míght produce conflicting inter
pretations emanatirq froro too Cburt arrl from tb:>se organs outside the inter
American system that might be called upon also to apply and interpret trea
ties conc.Iuded vout .sf. de of that system. '!he Cburt believes that i t is here
dealíng with one of those arguments whidh proves too much and whí.c .i , m:::>re
over, is less conpellírq than it appears at first glanee. It proves too
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request would exceed too limits of the Oourt 's advisory juris
dict;cn fer the fellowin;¡ reascns, inter alia: because the
issues raised deal mainly with internaticnal ebligatiOllll
assumed by a ncn-American state or with too structure or opera
tion of internationa1 organs or bodies outside too inter
American system, or because grantin;¡ too request might have too
effect ef alterin;¡ or weakenirl:J the system established by too
O:x1vention in a manner detrimenta1 te too irrlividual human
being.

Done in Eh]lish and Spanish, too Spanish text beirl:J autOOntic, at too seat
of too Cburt in San José, Oosta Rica, this 24th day of September, 1982.

CARLa> OOBERI'O REINA
PRESIDEN!'

PEDro NIKI<m HUNl'IEY EOOENE mNR:E

IDOCILro E. PIZA

\
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APPENDIX II

AINlSOR'f OPINIoo OC-2/82
OF 24, 1982

'IHE EFFEX:T OF RESERVATlooS
00 'IHE mI'RY INro FOR:E

OF '!HE AMERICAN cnNVENI'Ioo
(ARTS. 74 ANO 75)

BY '!HE
INl'ER-AMERICAN CXMMISSICN CN HUMAN RIGHTS

Present: carlos fOberto Reina, President
Pedro Nikken, Vice President
Huntley &gene Munroe, JOOge
Máxinv Cisneros, Judge
Rodolfo E. Piza E., Judge
'1hJrnas Buergenthal, Judge
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•

Also present:

THE <XJURI',

ClCII1pOSed as above,

gives the foHowing Advisory ~inion:

Charles Moyer, Secretary
Manuel Ventura, Dlputy
Secretary

1. 'n1e Inter-American Camnission on Ibman Rights (hereinafter cited as
"the Camnission"), by' a cable dated June 28, 1982, requested an advisory
opinion of the Inter-1Imerican Court of ll.mIan Rights.

2. By notes dated July 2, 1982, the 5ecretary, in accordance with a deci
sion of the Court acting pursuant to Article 52 of its Rules of Procedure,
requested observations of aH of the Member States of the Organization of
American States as well as, through the Secretary General, of aH of the
organs referred to in Cllapter X of the Cllarter of the OAS.

3. 'n1e President of the Court fixed August 23, 1982 as the time-limit for
the subnission of written observations or other relevant documents.

4. Responses to the Secretary' s request were received frcm the following
states: Costa Rica, Mexico, saínt Vincent and the Grenadines and the thited
States of America. In addition, the foHowing OAS organs resporXied: the
Permanent Council, the Inter-American Juridical Q:mnittee and the General
Secretariat. 'n1e majority of the respcnses irx::luded substantive observa
tions on the issues raised in the advisory opinion.

5. FUrthernx>re, the foHowing organizations offered their points of view
on the request as amici curiae: the International Ibman Rights Iaw Group
and the Urban loDrgan Institute for Ibman Rights of the University of Cirx::in
nati College of Iaw.

6. 'n1e Court, meeting in its sixth Regular Sessioo, set a public hearing
for M::>rXiay, 8eptember 20, 1982 to receive the oral arguments that the Member
States and the organs of the OAS might wish to give regarding the request
for the advisory opinion.

7. In the course of the public hearing, oral arguments were addressed to
the Court by' the foHowing representatives:

Fbr the Inter-American G:lIIIIni.ssioo 00 Fl1man Rights:
Marco Gerardo tot:>nroy Cabra, Delegate and President

Fbr Costa Rica:
Manuel Freer Jimenez, Acivisor and Procurador of the Republic
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1

SI'ATEMENI' OF '!HE ISSUES

8. '!he Camnission subnitted the following question to the Cburt:

Fran what lIO:lIent is a state deemed to have becane a party to
the American Convention on aman Rights when i t ratifies or
adheres to the Convention with one or more reservations: from
the date of the deposit of instrument of ratification or adher
ence or upon the termination of the period specified in Artiele
20 of the Vienna Convention on the Iaw of Treaties1

9. '!he Cbmmission notes that its request calls for the inteIpretation of
Artieles 74 aro 75 of the American Convention on aman Rights (hereinafter
eited as "the Convention"). It subnits, in this conneetion, that too issue
presented to the Cburt falls within the CbIImi.ssion's sphere of c:x:mpetence,
as that phrase is used in Article 64 of the Convention. 'lb substantiate
this oontention, the Cbmmission points tu the power vested in i t by Articles
33, 41(f), aro 44 through 51 of too Convention as well as in Artieles 1, 19
and 20 of the Statute of the Cbmmission. '!he Camnission euphasizes that in
order to be able to exercise its functions, it must distinguish between
States that are parties to the Cbnvention aro those that are noto

10. Articles 74 aro 75 of the Convention read as follC7Ñs:

Article 74

1. '!his Convention shall be open for signature aro rat
ifieation by or adherence of arry member state of the Organiza
tion of American States.

2. Ratification of or adherence to this Convention
shall be made by the deposit of an instrument of ratification
or adherenee with the General 8ecretariat of the Organization
of Americar. States. As soon as eleven states have deposited
their instruments of ratification or adherenee, the Convention
shall enter into force. With respect to any state that rati
fies or adheres tOOreafter, too Convention shall enter into
force on the date of the deposit of its instrument of ratifiea
tion or adherence.

3. '!he 8ecretary General shall inform all member states
of the Organization of the entry into force of the Cbnvention.

Artiele 75

'!his Convention shall be subject to reservations only in
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conformi ty with too provisions of the Vienna Cbnvention on the
Law of Treaties signad 00 May 23, 1969.

II

11. In addressing the request of the Ccmmission, the Cburt Jm.1st reso1ve a
m.unber of preliminary issues bearing 00 it. One of them has to do with the
questioo whether the Cburt is at aH canpetent to hear this request, consid
ering that the 8ecretary General of the Cl!\S has been assigned depositary
functions relating to this Cbnvention (see Arts. 74, 76, 78, 79 and 81), and
ccnsidering further that, in the practice of the Cl!\S, disputes concerning
ratification of treaties, their entry into force, reservations attached to
them, etc., have been dealt with traditionally through consultations between
the 8ecretary General and the Member States. (see "StaIDards 00 Reserva
tions to Inter-lImerican Multilateral Treaties," Cl!\S/N;/RFS./I02 (III-o/73).
see al.so, M. G. l-bnroy Cabra, Derecoo de los Tratados at 58-72 (Bogotá,
Cblanbia, 1978) 1 J. M. l\lda, "ReservatialS to Treaties," 146 Recueil des
Cburs 95, at 128 (1973».

12. '!he Cburt has IX> da1bt whatsoever that it is canpetent to render the
advisory opinioo requested by the C'amússioo. Artiele 64 of the Cbnvention
is clear and explicit in ~ering the Cburt to render advisory opinioos
"regarding the interpretation of this Cbnvention," which is precise1y what
the <bmmissioo' s request seeks to obtain. M:>reover, Article 2 (2) of the
Statute of the Cburt, which was approved by the General Assembly of the Cl!\S
at its Ninth Regular Sessioo in October 1979, declares that the Cburt's "ad
visory jurisdictioo shaH be governed by the provisions of Article 64 of the
Cbnventioo."

13. It must be emphasized also that, tmlike other treaties of whích the
8ecretary General of the Cl!\S is the depositary, the Cbnvention establishes a
formal jooicial supervisory process for the adjooication of disputes arising
under that instrument and for its interpretation. '!he Cburt' s calJ?etence in
this regard finds expression IX>t only in the language of Artieles 62, 63,
64, 67 and 68, bJt also in Article 33(b), whích confers on the Cburt "can
peten:::e with respect to matters relating to too fulfillment of the ccmmit
ments made by the States Parties to this Cbnvention." '!his carpetence is
reinforced by Article 1 of the Cburt' s Statute, whích declares that the
Cburt "is an autonorous jOOicial institutioo Wlnse purpose is the applica
tion and interpretation of the lImerican Cbnventioo Cl1 Illman Rights." It is
thus readily apparent that the Cburt has calJ?etence to render an authorita
tive interpretation of all provisions of the Cbnvention, inclooing those
relating to its entry into force, and that the Cburt is the JlDSt appropriate
1:xldy to do so.
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o.:M?ErnN:E OF '!HE a:HfiSSIOO ro REUJEST
• i ,

'!HE INS'mNT OPINIOO

14. It must be determinad next whether the Catmi.ssion has starding to
request the particular advisory cpinien i t has asked the Court to render , In
this regard, the Court l'X)tes that the Convention. in conferrin:r the right to
request advisory cpinions. distirquishes between Member States of the OAS
and organs of the Organization. Under Article 64 all OAS Member Statee.
whether or not they have ratified the Convention. have stardin:r to seek an
advisory cpinion "regarding the interpretation of this Convention or of
other treaties coocerní.rq the protectien of h1.1IlEIl rights in the American
states." OAS organs enjoy the same right. but only "within their spheres of
conpetence." '!hus. while OA.S Member States have an absolute right te seek
adviso::y cpinions. OAS organs may do so only within the limits of their com
petence. '!he right of CM organs te seek advisory opinions í.s restricted
consequently to issues in vihich such entities have a legitimate institution
al intereet. While it is initially fOi:: each organ to decide whether the
request falls within ite sphere of campetence, the questiOll is, ultimately,
one for this Court to determine by reference to the OAS (harter and the con
stitutive instrument and legal practice of the particular organ.

15. With reference te the instant request, too Cburt notes, first, that
the CaIlIIli.ssien is one of the organs listed in Chapter X of the OAS Chuter
(OAS Olarter. Art. 51(e». lobreover, the p:JWers conferred on the CaIlIIli.ssion
gua organ ef the OAS are spelled oot in Article 112 of the O!\S Olarter,
which reads as follows:

'!here sha11 be an Inter-American Cbmnission on I-bJman Rights,
whose principal functien sha11 be to proeote the observance and
protection. of human rights and to serve as a consultative organ
of the Organizatien in these matters.

•

An Inter-American Convention en Ibman Rights ehall determine
too st.ructure, campetence, and procedure of this O::mlússion, as
well as those of other organs responsible for these matters ..

Finally, Articles 33, 41 and 44 through 51 of the Convention, and Artides
l. 19 and 20 of the Statute of the Cblmnission confer upcn it extensive
powers. '!he Commission' s caopetence to exercise these powera deperrls, in
part, en a prior det.ermí.nat íon whether it is dealin:r with a State which
either has or has not ratified the Convention. Article 112 of the OAS Qlar
ter, Article 41 of the Convention, ard Articles 1, 18 ard 20 of its Statute
empower the Canmission "to pr<m:>te the observance and defense of human
rights" and to serve "as. a ca1SUltative organ of too Organizatien in this
matter. " '!be Catmission exercises these powers in relation to all OOS MeIII
ber States, whether or not they have ratified too Cbnventienl it haS even
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more specific and more extensive powers in relation to the 8tates Parties te
the <l::nvention. (ctnvention, Arts. 33, 41(f) aro 44 - 51, Statute of U.
o:mnission, Art. 19).

16. It is obvious, tOOrefore, that the Cbami.ssion has a 1egitimate insti
tutional interest in a question, such as the one that i t presented, which
relates te too entry into force of the Cbnvention. 'Ibe Cburt acaordiD:J1y
ro1ds that the requested advisory <:pinion falls within the O::IIImi.ssion I s
sphere of ocmpetence. Furthermore, given the broad pc:Mers relatirg te the
proaotion aro observance of human rights which Artic1e 112 of the ClAS Cllar
ter confers on the ClxDm.i.ssion, too Cburt observes that, unlike SCIIIe other
ClAS organs, too Canmissioo enjoya, as a practical matter, an abeo1ute right
to reque.t advisory <:pinions within the framework of Artiele 64(1) of the
Cl:nvention.

IV

17. Hivirg resolved these pre1iminary issues, too OJurt is OCJW in a posi
tion to address too specific question sul:mitted to it by the Cbmmission,
which wishes te 1<narl when the Conventioo is deemed to enter into force for a
State that ratifies or adheres to the Cbnvention with a reservation.

18. In answerirg this question, the Cburt notes that
Cbnvention provide a startirg point for its inquiry.
74(2), which reads as follows:

two provisions of too
'Ibe first is Artic1e

Ratificatioo of or adherence te this Cbnventioo shal1 be made
by too deposit of an instrument of ratificatioo or adherence
with the General secretariat of the Organizatioo of American
States. As soon as eleven states have deposited their instru
ments of ratification or adherence, the Cbnvention shall enter
into force. With respect to any state that ratifies or adheres
tOOreafter, the Cbnvention shal1 enter into force on the date
of the deposit of its instrument of ratification or adherence.

'Ibe seca1d provision is Article 75. It declares that

this Cbnvention shal1 be subject te reservatioos only in con
formity with the provisions of too Vienna Cbnvention on the Iaw
of Treaties signad on May 23, 1969.

19. 'Ibe larguage of Article 74(2) is silent on the issue ", 'lether it
applies exclusively te ratifications aro adherences which contain no reser
vations or whether it also applies to tlnse with reservations. FurtOOrmore,
whetOOr and to what extent Article 75 helps te reso1ve the question befare
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the (b¡rt can be answered a1ly follCJWing an analysis of that stipulation as
well as cf otOOr relevant provisions of the O:lnvention in their ccnte1lt ..s
in the light of the ooject arrl purpose of the O:lnvention (Vienna <l:lnwntlon
on too Iaw of Treaties,hereinafter eited as ''Vienna Chl\W1tion, lO Art. 31)
and, where necessary, by reference to its drafting history. (Vienna Q)n

vention, Art. 32). ~reover, given the reference in Artic1e 75 te the Vien
na eblvention, the Churt llI.lSt also examine the re1evant provisi<XlS of that
instrument.

20. '!he reference in Artiele 75 to the Vienna Chnvention raisea a1.IaIt aa
many questions as it answers. '!he provisions of that instrument dealiD:J
with reservations provide for the application of different rules te differ
ent categories of treaties. It must be determined, therefore, how the Q:x1
vention is to be classified for purposes of the here relevant provisiOll8 of
too Vienna Convention, keepirv; in mínd the larv;uage of Artie1e 75 ard the
purpose it was designed to serve.

21. '!he provisions of too Vienna Chnvention that bear on the question
presented by the Catmission read as follows:

Artiele 19
Formulation of reservations

A State may, when signing, ratifying, aCOlpting, approY
ing or acceding te a treaty, formulate a reservation unlese,

(a) too reservation is prohibited by too treatYI

(b) too treaty provides that a1ly specified reserva
tions, whieh do oot inclu:ie too reservation in
question, may be madel or

(e) in cases oot falling under sul:paragr8phs (a) arr:l
(b}, too reservation 1 3 irx:x:apatible with the
object aro purpose of t ne treaty.

ArUele 20
Acceptance of aro objection to reservations

l. A reservation expressly autbord zed by a treaty <Des oot
require any t acceptance by too otber oontracting
States unless the treaty 90 provides.

2. When it appears frOl1l too limited number of the nego
tiating States aOO the object aro purpoee of a treaty that the
awlication of too treaty in its entirety be1:ween al1 the par
ties is an essential ocn:iition of the OCClSeflt of each Ol'le te be
1:x>urxi by the treaty, a reservation requires acceptance by all
too partiese
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3. When a treaty ie a constituent instrument of an inter
natialal organizaticn and unless it otherwise provide8, a ree
ervaticn requires the acceptance of the ClOlIpetent organ of that
organizatioo.

4.
unless

In cases oot fallirq umer the precedirq paragrap-as and
the treaty ot.herwise provides:

(a) acceptance of aoother contraetirq State of a res
ervaticn constitutes the reservirq State a party
to the treaty in relaticn to that other State if
or when too treaty is in force for those States,

(b) an objectioo of another contractirq State to a
reservation does not preclude the entry into
force of the treaty as between the objectirq and
reservirq States unless a contrary intention is
definitely expressed by the objectirq State,

(e) an act expressim a State 1 s consent to be 1:ound
by the treaty and containim a reservaticn is
effective as soon as at least ale other contrae
tim State has accepted the reservation.

5. . For the p..n:poses of paragraphs :' and 4 and unless the
treaty otherwise provides, a reservaticn is considered to have
been accepted by a State if i t shall have raised no objection
to the reservation by the end of a period of twelve IOOOths
after it was ootified of the reservation or by the date on
whieh i t expressed i ts consent to be 1::Jol:Inl by the treaty,
whichever is later.

22. 'l\1rnirq first to Artiele 19, the Cburt caJC1udes that the reference in
Artiele 75 to the Vienna Ccnvention was intended to be a reference to para
graP'i (e) of Artiele 19 of the Vienna Cbnventicn. Paragraphs (a) and (b)
are inawlicable en their faee since the Ccnvention does oot prohibit reser
vatioos and since it does oot specify the permissible reservatioos. It fo1
10ws that Article 75 must be deemed to permit States to ratify or adhere to
the Ccnventioo with whatever reservatioos they wish to ma](e, provided cnly
that such reservatioos are not "incx::mpatible with the object and pupose" of
the Cbnvention.

23. 'nle foregoim interpretatioo of Artiele 75 is confirmed by the prepar
atory work of the Ccnventioo, which irrlicates that i ts drafters wished to
provide for a flexible reservatioos policy. As is well 1cnc:N1, tht: C'">nven
tioo was adq>ted at the Specialized Inter-Jlmerican (bnference 00 li.lman
Rí.ghts, whieh met in san José, (bsta Rica, fran November 7 to 22, 1969.
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('!he proceedirgs and documents of thí.s OX1fererx.:e are contained in OX1feren-
cia ializada Interamericana sobre Derech:Js 1'imlaoos, san José~
Rica, 7-22 de " embre ~ 1969, Actas Y nx:umentos, ser.
Washingtoo, D. C. lm-(hereinafter cited as "Actas y ~08").) '1be
san José confererx::e had before it, as its basic ~r1cirg CEélíiieñt, the Draft
Inter-American <bnvention <Xl ftunan Rights, prepared by the :rnter-American
Q:mmiasioo 00 H.nnan Rights. ('!he Spanish text of too draft is reprodueed in
Actas y IXx::umentos at 131 the Ehglish text can be f~ in 1968 Inter
American Yearbook of íl.mlan Ri~hts at 389 (1973).) Artiele 67 01. this text
dealt with rel!lervations ard read as folla.ts:

1. JlJny State Party, at the time of the deposit of it~

instrument of ratification of or adherence to this Q)nvention,
may make a reservation if a consti tutional provision in force
in its territory sh:>uld be contrary to any provision of tilla
C'onvention. Every reservation s1x:>uld be aCCCllpallied by ' the
text of too constitutional provision referred too

2. A provision that has been the subject of a reserva
tion shall not be in force between the reservirg state arrl the .
otOOr States Parties. In order for the reservation to have
thi s effect, i t shall not be necessary for too other States
Partíes to accept it.

•

24. Already in their preliminary cemnents on the Draft <hnvention, a num
ber of governments found Draft Article 67 too restrictive. '!he clearest
articulation of thí.s view can be f~ in the folla.tirg statement subDitted
by the Government of Argentina:

Article 67 , paragraph 1. '!he system of reservations estab
lished in this Artiele is based exelusively on too existence of
contrary constitutional provisions of the State making the res
ervation, aro is not acceptable, since it restricts too 9QYer
eign po.Ier of the States to make the reaervationa,

It is accordingly stJ3gested, as IIDre desirable, to have
a broader formula similar to that contained in Article 86 of
the draft prepared by too Inter-American Cbuncil of Jurista,
accordirg to which there is a right to make a reservation if a
constitutional or legal provisicn in force in the State con
cerned is contrary to a provision of the <hnvention.

Artiele 67, paragraph 2. '!he elimination of this paragraph is
suggested since i t departs from the system provided for in the
Draft <bnvention en the law of Treaties recently prepared in
Vienna (United Nations Cbnference on the law of Treaties, J1pril
22 to May 24, 1968). In the prcposed Artiele 67, "aCCEptaIX:e"
is eliminated as an element of the system and it ia proposed
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that the reservation operate between the "reserví.nq State and
the otber States Parties" fran the very time it is formu1ated.

It does not a¡::pear wise to make í.nnovat íons in this dif
fieult subject when a wor1dwide conference has prepared a dif
ferent system and, noreover, 000 that is llOre suited to inter
naticna1 praetice and jurisprudence. (Actas y D::x::umentos at
48) •

25. Similar views were expressed by other Cbverrunents, eitOOr in their
officia1 camnents or in their interventions at the Cbnference. Like Argenti
na, a mllllber of States a1so sought to amem. Draft Artic1e 67 by addiDJ the
words "and legal" after "constitutional." 'Ihis effort, which wou1d have
signifieant1y liberalized the right to make reservations, obtained the
approva1 of the Worldng Group of O:mnittee II of the San José Cbnference,
b..tt was defeated subsequent1y in Cbmmittee II because i t was deemed to con
fliet with Article 1(2) of the Draft Cbnvention, now Article 2 of the Cbn
vention. (Actas y D::x::umentos at 365~6 and 379). '!he earlier attent>t by
the U.S. Delegation to substitute a reference to too Vienna Cbnvention for
too disputed provisions failed in the WorkiDJ Group (Actas y D::x::lUllentos at
379) b..tt succeeded at too third plenary meetiDJ of the Cbnference, wOOre the
present text of ArUc1e 75 was adopted en the notien of Uruguay. (Actas X
Documentos at 459). In short, it is impossible to read too draftiDJ history
of too Cbnvention without recogniziDJ that too primary purpose of the refer
ence to the Vienna Convention in Artie1e 75 was to provide for a system that
wou1d be very liberal in permittiDJ Statea to adhere to the Cbnvention with

•reservatlons.

26. HaviDJ concluded that States ratifyiDJ or adheriDJ to the Cbnvention
may do so with any reservations that are l'X)t il'lCOllpatible with its object
and purpose, too Cburt must now determine whieh provisions of Article 20 of
the Vienna Cbnvention app1y to reservations made to too Cbnvention. '!he
resu1t of this il'XJUiry will of neceasi ty also provide too answer to the
question posed by the Q:IlIlni.ssion. 'Ihis is 80 because, if under the Vienna
Cbnvention reservations to the Cbnvention are rx:>t deemed to require aeeept
ance by the other States Parties, then for the here relevant purposes Arti
ele 74 of too Cbnvention applies and a State ratifyiDJ or adheriDJ to it
with or without a reservation is deemed to be a State Party as of the date
of the deposi t of the í.nst.rument of ratifieation or adherence. (Vienna Cbn
vention, Art. 20(1». en the other han:1, if acceptance of too reservation
is required undez the Vienna Cbnvention, a reserviDJ State wou1d be deemed
to becOIre a State Party only en the date when at 1east one other State Party
has aeeepted too reservation either express1y or by illPlieation. (Vienna
Convention, Arts. 20(4)(e) and 20(5».

27. In too opinion of the Cburt, on1y paragraph 1 or paragraph 4 of ArU
ele 20 of the Vienna Cbnvention can be deemed to be re1evant in app1ying
Articles 74 and 75 of the Cbnvention. Paragraph 2 of Artiele 20 is inapp1i-
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cable, inter alia, because too object and purpose of the Convention is not,
the exchan;Je of reciprocal rights between a limi ted manber of Statea, but
too protection of the human rights of aH Lnd í,vidual human beirgs wi thin the
Americas, irrespective of their natialality. M::Ireover, the Cbnvention is
not the ccnstituent instrument of an international organization. '!herefore,
Article 20(3) is inapplicable.

28. In decidin;¡ whetOOr the Convention envisages the application of para
graph 1 or paragraph 4 of Article 20 of the Vienna Convention, the Court
notes that the principIes enunciated in Article 20(4) reflect too needs of
traditional multilateral international agreements which have as tOOir object
the reciprocal excharge, for the mrt.ua], benefit of the States Parties, of
targained for rights and obligations. In this context, aro given the vastly
increased number of States COIlprisin;¡ the international community tcday, the
system established by ArticJe 20(4) makes considerable senae , It permits
States to rat.í fy many multilateral treaties and to do so with the reserva
tions they deem necessaryr 1t enables the other contracting States to aceept
or reject the reservations and to determine whetOOr they wish to enter into
treaty relations with too reserving Stat.e¡ and it provides that as soon as
at least ene other State Party has accepted the reservation, the treaty
enters into force with respect to the reservin;¡ State.

29. '!he Court must errphasize, ha.iever, that modem human rights treaties
in general, aro the American Convention in particular, are not multilateral
treaties of the traditional type conc.Luded 1..0 accorp.l í sh the reciprocal
excharge of rights for the mutual benefit of the contracting States. 'lheir
object and purpose is too protection of the basic rights of í.nddvi.dual, human
be i nqs , irrespective of their nationality, both against the State of their
nationality and al! other contractirg States. In concludirg these human
rights treaties, the States can be deemed to suhnit themselves to a legal
order within which tOOy, for too CCIlIllOn qood, assume various obligations,
not in relation to other States, but tC7o\lards aH individuals within their
jurisdiction. '!he distinct character of these treaties has been recognized,
inter alia, by the furopean Commission on Htm1an Rights, when it declared

that the ot-l íqat í.ons undertaken by too High Contractin;¡ Parties
in the furapean Convention are essentially of an objective
character, bei nq designed ratOOr 1..0 protect the fundamental
rights of individual human beirgs from infringements by any of
the High G::mtracting Parties than 1..0 create subjective and
reciprocal rights for too High Contracting Parties themselves.
(Austria vs. Italy, Application No. 788/60, 4 Eurapean Yearbook
of Human Rights 116, at 140 (1961).

'!he European Conunission, relying on too preamble to the Eurapean Convention
enphasized, furtOOrnore,
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much because too possibility of canflicting interpretations is a n
CQll1lOCl1 to all those legal systems that have certain courts which are not
hierarchically integrated. Such courts have jurisdiction to apply and, con
sequently, interpret the same body of law. Here it is, therefore, not unu
sual to find that on certain occasí.ons courts reach conflictin; or at too
very least different conclusions in interpreting the sarne rule of law. On
the international law plane, for example, because too advisory jurisdiction
of too International Cburt of Justice exterrls to any legal question, the UN
Securi ty Cbuncil or the General Assembly might ask the International Cburt
to rerrler an advisory opí.ní.on concerning a treaty which, witoout any doubt.,
could also be interpreted by this Cburt under Artiele 64 of the Cbnvention.
Even a restrietive interpretation of Article 64 would not avoid too possi
bility that this type of conflict might arise.

51. M:::>reover, too conflicts being antieipated, were tooy to occur, would
not be particularly serious. 1t must be remembered, in this connection,
that the advisory opí ní.ons of the Court and toose of otber international
tribunals, because of their advisory character, lack too same binding foree
that attaches to decisions in contentious cases. (Convention, Art. 68).
This being so, less weight need be given to arguments based on too antici
i-''3. t ed effects that the Court' s opí.ní.ons might have in relation to States
l. ¡cking standing to part i c i pate in too advisory prcceedings here in ques
tion. Viewed in this L íqht , i t is obvious that the possibility that the
opinions of too Cburt might conflict with toose of other tribunals or o~ans

is of 0Cl great practical significance; there are 0Cl theoretical obstacles,
moreover, that would bar accepting the possibility that such conflicts might

•arlse.

52. For tOOse reasons, respondí.nq to too request of too Government of ~ru

for an interpretation of the meaning of too phrase "or of other trea
ties concernil"X] the protection of human rights in the Americ&,
states," contained in Article 64 of the Cbnvention.

'!HE caJRr 1S OF '!HE OPINICN

Firstly:

Secondly:

By unaní.mous vote, that the advisory jurisdiction of the Oourt
can be exercised, i n general, with regard to any provision
dea.l i nq wi th t he protection of human rights set forth in any
international treaty applicable in the American States, regard
l ess o f whether it be b ila t e r a l or multilateral, whatever be
the principal purpose of sueh a treaty, and whether or not non
Member States of the inter-American system are or have a right
to become parties thereto.

By unanimous vote, that, for specific reasons explained in a
duly motivated decision, the Cburt may decline to conply with a
request for an advisory opinion if it concludes that, due to
the speci al circumst ances of a particular case, te grant too
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that the purpose of the High ContractiI'J3 Parties in concluding
the Convention was not to concede to each other reciprocal
rights and obligations in pursuance of their individual nation
al interests but to realize the aims and ideals of the Council
of El.trope... and to establish a camon plblic order of the free
denocracies of El.trope with the object of safeguardiI'J3 their
CCJItIIOC'Cl heritage of political traditions, ideas, freedam and the
rule of law. (!bid. at 138).

30. Similar views about the nature of JOOdern humanitarian treaties have
been enunciated by the International Court of Justice in its J\dvisory <}>in
ion on Reservations to the Convention en the Prevention and Punishment of
the Crime of Gerxx:ide, (1951 Le.J. 15). '!hey find expression also in the
Vienna Convention itself, particularly in Article 60 (5). (See generally E.
Schwelb, "'!he law of Treaties and Human Rights," 16 Archiv des Volkerrechts
1 (1973), reprinted in 'lbward W=>rld arder and Human Dignity" at 262 (W.M.
Reisman & B. Weston, eds, 1976).)

31. 'Ihese views about the distin::::t character of humani tarian treaties and
the consequences to be drawn therefrom apply with even greater force to the
American Convention wrose first two preamh.l1ar paragraphs read as follavs:

ReaffirmiJB. their intention to consolidate in this hemisphere,
within the framework of denocratic institutions, a system of
personal liberty and social justice b3.sed en respect for the
essential rights of roan;

RecogniziI'J3 that the essential rights of roan are not derived
from ene I s being a national of a certain state, but are based
upon attrihJ.tes of the human personality, and that they there
fore justify international protection in the forro of a conven
tion redriforc í.nq or CCIIplementiI'J3 the protection provided by
the domestic law of the J\merican states.

32. It mist; be emphasized also that the Convention, unlike other interna
tienal human rights treaties, including the El.tropean Convention, confers on
private parties the right to file a petition with the Commissien against any
State as soon as it has ratified the Convention. (Convention, Art. 44). By
contrast, before one State may institute proceedí nqs against another State,
each of them must have accepted the Camússion's jurisdictien to deal with
inter-State canmunications. (Convention, Art. 45). 'Ihis structure indi
cates the overriding illp:>rtance the Convention attaches to the camni tments
of the States Parties vis-a-vis individuals, which can be readily inple
mented without the intervention of any other State.

33. Viewed in this light and CCI1SideriI'J3 that the Convention was designed
to protect the b3.sic rights of individual human beiI'J3s irrespective of their
nationality, against States of their avn nationality or any other State Par-
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ty, the Cbnvention must be seen for what in reality it is: a multilateral
legal instrument or fr~rk enabliD3 States to make birrliD3 unilateral
eatunitments not, to violate the human rights of irrlividuals within their
jurisdiction.

34. In this context, it would be manifestly unreasC41able to conclude that
the reference in Article 75 to the Vienna Convention compels the application
of the legal regime established by Article 20(4), which makes the entry into
force of a ratification with a reservation deperrlent upon its acceptance by
another State. A treaty which attaches such great importance to the protec
tion of the irrlividual that it makes too right of irrlividual petition marrla
tory as of the IOOIIIent of ratification, can hardly be deemed to have interrled
to delay too treaty' s entry into force until at least one other State is
prepared to accept the reserví.rq State as a party. Gi ven the inst í tutional
aro normative framew::>rk of too Convention, no useful purpose would be served
by such a delay.

35. AccordiD31y, for too purpose of the present analysis, the reference in
Article 75 to the Vienna Cbnvention makes sense only if it is urrlerstood as
an express authorization designed to enable States to make whatever reserva
tions they deem apprq:>riate, provided too reservations are not, in.ca¡patible
with the object and pw:pose of the treaty. As such, they can be said to be
governed by Article 20(1) of the Vienna Oonvention and, consequently, do not
require acceptance by any other State Party.

36. The Cburt notes, in this connection, that Article 20(1), in speakiD3
of "a reservation expressly authorized by a treaty," is not by its tenns
limited to specific reservations. A treaty may expressly authorize one or
more specific reservations or reservations in general. If it does too lat
ter, which is what the (burt has concluded to be true of the Convention, the
resultant reservations,· havin;r been thus expressly aucbor í zed, need not be
treated differently frcm expressly authorized specific reservations. '!be
Cburt wishes to emphasize, in this camection, that unlike Article 19(b),
which refers to "specified reservations," Article 20( 1) contains no such
restrictive language, and therefore permits the interpretation of Article -J

cf too Cbnventior. adq:>ted in this opinion.

37. Havirl:] concluded that reservations expressly aut.bori zed by Article 75,
that is, a11 reservations corrpatible with the object arrl purpose of too CJn
vention, do not require acceptance by the States Parties, too Cburt is of
the opinian that the instruments of ratification or edherence cont.aí.n ízq
them enter into force, pursuant to Article 74, as of the IIOIIIent of their
deposito

38. 'Ihe States Parties have a legitimate interest, of course, in barrirl:]
reservations il'lCOllpatible with too object arrl purpose of the Cbnvention.
'Ihey are free to assert that interest through too adjudicatory and advisory
machinery established by too Cbnvention. 'Ihey have no interest in delayiD3
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too entry into force of too Cbnvention aro with it too protection that trea
ty is designed t .o offer irrlividua1s in re1ation to 5tates ratifying oc
adheri!'):] to the Cbnvention with reservations.

39. 5ince the instant case concerns on1y questions bear í nq on too entry
into force oí too Cbnvention, the Cburt does not deem it necessary to dea1
with otOOr issues that might arise in too future in connection with the
interpretation and application of Article 75 of too Cbnvention aro which, in
turn, might require the Cburt to examine too provisions of too Vienna Cbn
vention applicab1e to reservations not treated in this opinion.

40. Fbr t.hese reasons,

With regard to too interpretation of Artic1es 74 and 75 oí too Ameri
can Cbnvention on li.lman Rights coocerrrínq too effective date of the
entry into force of too Cbnvention in re1ation to a 5tate which rati
fíes or adheres to it with one or more reservations,

'!HE CXJURI' 15 OF '!HE OP1N1OO

By unaní.mocs vote, that the Cbnvention enters into force for a 5tate
which ratifies or adheres to it with or witlnlt a reservation on the
date of too deposit of its instrument oí ratification or adherence.

Done in Erglish and Spanish, too Erglish text bei!'):] authentic, at too seat
of too Cburt in San Jase, Cbsta Rica, this 24th day of 5eptember, 1982.

CJ\RI.LG roBERro REINA
PRESIDEN!'

PEDro NIKI<EN

roOOLFO E. PIZA
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APPENDIX II1

RmUEST FOR AN ADVlSORY OPINlOO PRESENrED BY '!HE
INI'ER-AMERICAN a::t-f'USSIOO CN Ht.MP.N RIGHI'S

'!he Inter-American Canmission on ffuman Rights, as the organ under the
O1arter of the Organization of American States haví.rq too function to pro
I1'Ote the observance aro protection of human rights and in exercise of the
powers granted i t by Article 64.1 of the American Cbnvention on a.unan
Rights, hereby requests the Inter-American Cburt of Human Rights to render
an advisory cpinion relatin:] to too intezpretation of Article 4.2 of too
Convention.

In accordance with too provisions of Article 49.2(b) of the Rules of
Procedure of too Inter-American Cburt of ffuman Rights, the Inter-American
Cbmmission en ffuman Rights presents i ts request for an advisory cpinion as
follows:

A. Provisions to be intezpreted

The provision wi th regard to which too Inter-American Cbmmission on
ffuman Rights seeks an advisory cpinion is the last sentence of Article 4.2
of the American Cbnvention on aunan Rights. 'D1at article reads as folla.¡s:

Article 4. Right to Life

• • •
2. In ca.mtries that have not al:x:>lished too death

penalty, it may be inp:>sed only for the I1'Ost serious crimes aro
pursuant to a final judgment rendered by a competent court and
in accordance with a law establishil'l3 auch punishment, enacted
prior to too camnission of the crime. '!he ap,plication of such
punishment shall not be extended to crimes to which it does not
resentl 1 • (Emphasis added)

'!he Cbmmission wishes to enpl1asize that its request for an advisory
opinion refers specifically to too last sentence of the aforementioned Arti
cle 4.2 and poses the folla.¡il'l3 questiens:

1. M3.y a goverrunent apply too death penalty for crimes for which
the danestic legislation did not provide such punishment at the time the
American Cbnvention on Ii.unan Rights entered into force for said state?

2. M3.y a government, en the basis of a reservation to Article 4.4
of too Cbnvention made at too time of ratification, adcpt subsequent to the
entry into force of the Convention a law i!!pOSiIJ;J too death penalty for
crimes not subject to this sanction at too lIOlleI1t of ratification?
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B. '!he request for an advisory epinion refers to the sphere of
caIpetence of the Colllllission

In accordance with the provisions of Article 33 of the American Cbn
vention on Hwnan Rights, the Inter-American Commission on Human Rights is
one of the organs haví.rq conpetence with respect to matters relatirg to the
fulfillment of the commitments rnade by the States Parties to the Cbnvention.

Moreover, Article 41 of the Cbnvention states that the Cornmission has
as its main function the prcsrot.í.on of the respect for and the defense of
human rights and Article 19 of the Statute of the Cbnunission provides that
it may consult the Court on the interpretation of the American Convention on
Human Rights.

C. Cbnsiderations giving rise to the reques~

l. As a result of sentences handed down by the Cburts of Special
Jurisdiction (Tribunales del Fuero Especial) irrposirg the death penalty on
Héctor Haroldo Morales Lopez, Walter Vinicio Marroquín Gonzales, Sergio Mar
roquín Gonzales and Marco A. Gcnzález --who were subsequently executed on
March 4, 1983-- the Cbnunission took various steps in an effort to deter the
executions. One of the arguments used in its cable, dated February 9 of
this year, to the Minister of Foreign Affairs of Guatemala is the followirg:

l'URIHER TO I.AST CABLE OF 1EE :T:NI'ER-AMERICAN CU1MISSIoo
00 Hl.lMAN RIGHTS, 1 11M OBLIGED 'ro INFDRo1 YaJ 'IHAT IlCHR FINDS
'IHAT 1EE IMPOSITIoo OF SUCE PUNISHMENl' IS IN CFEN CONI'RADICTIOO
WI'ffi 'IHE PROITISIooS OF 'IHE I.A9I' SENI'EN::E OF ARI'IClE 4.2 OF 'IHE
AMERICAN CONVENI'Ioo 00 HlJWI.N RIGHTS TO WHIa-J: GUATEMPJ.A MIillE NO
RESERVATIoo AT 'IHE TIME OF RATIFICATICN NJR AT ANY OI'HER TIME.
'ffiAT SENJ:'EN:::E RFADS:

'mE APPLICATIoo OF SUCH PUNIsa1ENI' SHALL Nar BE EX'lnlIED
'ro CRIMES 'ro WHIa-J: IT tces Nar PRESENTLY APPLY.

IN F::FF'I:rT, NCNE OF 'IHE CRIMES SET aJI' IN 'IHE ARI'ICLES OF 'IHE
PENAL CODE MENTIOOED IN ARI'IClE 4 OF DECREE-IAW !'b. 46-82,
WHIa-J: ESI'ABLISHED 'IHE SPEr::IAL ax.JRI'S AND WHIa-J: AurHORIZES 'ffiEM
'ro APPLY 'mE DFA'ffi PENALTY, APPFARS 'ro PROIlIDE FOR 'mE DFA'ffi
PENALTY. FURI'HER CXNSIDERIN::; 'IHAT ARI'ICIE 7 OF 'IHE BASIC STAT-
UI'E OF NCW IN FOICE IN GUATEMPJ.A STATES:

AS PARr OF 'mE INI'EmATICNAL CXX'MJN1'IY, GUATEMALA WILL
FAI'IHFULLY FULFILL ITS INI'ERNATICNAL OBLIGATIooS, MID
IN::; IN ITS RElATIooS WI'ffi OI'HER STATES BY 'ffiE NORMS OF
1HIS STATUI'E OF , INI'ERNATICNAL TRFATIES AND
.lli}~ NORo1S OF INI'E:mATICNAL U>Jtil ACCEPTED BY GUATEM1UA.
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AND, ThKI~ INI'O lICCXJUNI' '!HAT IN RATIFYI~ '!HE AMERICAN <XWEN
'1'100 CN HlM\N RIGHTS, GUP.TEWú.A ACCEPTED WI'IH<XJT RESERIlATICN
'!HAT 'lFIE APPLICATICN OF 'lFIE DFA'Il-I PrnALTY w:xJLD sor
BE EX'l'ENIED TO CRlMES POR WHICH 1'1' WAS Nar PROJICED AT 'lHE TIME
OF RATIFICATICN, '!HE INTER-AMERICAN a:MMISSICN CN HUMI\N RIGIITS
UR;ES 'lHE OF YaJR EXeEI..J...FN:Y, IN APPLICATICN OF
ARTICLE 4.2 OF '!HE AMERICAN CXlNVENl'ICN, sor TO CARRY our 'lFIE
DFA'Il-I SENI'llCES HANIED ¡xw.¡ BY '!HE CUJRl'S OF SPECIAL JURISDIC
TICN AND g]BSE}JUENl'LY MJDIFY ARI'ICLE 4 OF DEX::REE-IJl.W46-82.

2. . In response to this argument, the Government of Guatemala, in a
note dated March 15, 1983, that is, after the death sentences were carried
out, stated the following:

REGARDI~ '!HE FACT '!HAT '!HE a::NVENI'ICN ESTABLISHES '!HAT
'!HE DFA'Il-I PrnALTY CAN sor BE APPLIED WI'Il-I RESPEX:T TO CRIMES FOR
WHIrn 1'1' WAS Nar PROIlIDED IN '!HE !Xl'lEsrIC 1M OF A cx::uNI'RY AT
'!HE TIME OF RATIFICATIoo OF 'lFIE mNIlF.NI'ICN, 1'1' IS CLE'AR '!HAT
'Il-IIS PREX::EPT CANNOr LLMIT 'Il-IE SOVEREIGN ~R OF A srATE TO
AMENO ITS !Xl'lEsrIC PrnAL LEl3ISIATIoo \'IIF.N SPECIAL OR EXCEPTION
AL CIRCUMSI'AN:ES IN A CUJNI'RY MPJ<E 1'1' lMPERATIVE TO PUNISH 'Il-IE
a:MMISSICN OF SERICUS CRIMES WI'IH 'lFIE DE1\'Il-I PrnALTY AS A MFJ\NS
OF PRC1I'ECI'I~ SOCIETY ITSELF.

'THE CUJNI'RIES WHICH FACE '!HE PROBLEM OF SUB\i'ERSICN,
~ ELEMENI'S CONrINUALLY CXl>lMIT SERIClJS CXMtJN CRIMES FOR
POLITICAL PURroSES, ARE OBLIGED CN 'lFIE Bl\SIS OF 'lHEIR
TAL DUTY OF G ~ 'lFIE SroJRITY OF 'lFIE CITIZENRY TO TARE
ALL '!HE MEASURES NB:ESSARY TO c.x:MBI\T 'IRESE DELINJUENI'S, WHO
CCNSTITUTE A PUBLIC J:)Il,N3ER AND WHJSE ACTICNS ARE A 'IHRFAT TO
'!HE POPULATICN. 'Il-IEREFORE, A RIGID ANO REsrRICTIVE INl'ERPRETA
TICN OF 'lFIE ABOVE-MENI'ICNED PlOTI5ION w:xJLD OOLY LFAD TO A
SI'I'Ul\TICN IN WHIrn EVERY srATE WHIrn HAS RATIFIED '!HE a::NVEN
TICN w:xJLD FIND ITSELF DEPRIVED OF 'lFIE SO\1EREIGN POWER TO l-DDI
FY ITS !Xl'lEsrIC LEl3ISLATICN. 'IHIS w:xJLD LFAD TO A DENIAL OF
'lHE RFALITY '!HAT I.Rii IS PER SE ESSENI'IALLY CAPABLE OF BEI~

CHAN3ED ANO 'IHAT 1'1' nse» BE AD1U'TED TO 'IHE SOCIAL OfAN3ES
--POSITIVE ANO/OR NIDATIVE-- WHIrn CXXlJR IN ALL NATICNS.

IN AOOITIoo, IN RATIFYIISI; '!HE AMERICAN a::NVENI'ICN CN
HlJlo1AN RIGHTS, GUATEM1\LA Ml\DE AN EXPRFSS RESERIlATION TO 'lFIE
:EFF'ECT '!HAT 1'1' w:xJLD CXNI'INUE lMPOSIISI; 'lHE DEA'IH PrnALTY FOR
cx»1CN CRIMES RErATED 'ID POLITICAL OFFmSES.

'lFIE RESERIlATICN msr BE INl'ERPRETED IN GENERAL TEIM>
SIN:E ARI'ICLE 4.4 OF 'lFIE mNIlF.NI'Ioo \'AS SPECIFICALLY CITED
BECAUSE rr 15 HERE '!HAT '!HE PRCHIBITICN CN APPLYIN3 'IHE DEA'Il-I
PENAIJIY :n ex:t+1CN CRIMES REIATED 'ID P<LITICAL OFFENSES IS cos-
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TAINED. '!HE RESERVATICN, HJWEVER, SHJULD IN NO WAY BE INI'ER
PRETED AS REFERRIN; SOLELY TO 'IHAT CIAUSE, BUI' RA'lliER TO ANY
PAR!' OF '!HE CXlNVENI'IOO IN WHICH A SIMILAR NORM 15 FOUND.

3. '!he Government of Guat.emaLa subsequent Iy delivered to the Coro-
mission on April 8, 1983, a documerrt in which it states:

'!he Government of the Republic of GuateIlBla maintains
that the reservation made to ArtÍcle 4.4 of the Convention
a.l Lows it to r'equLat.e and legislate with respect to the death
penalty for cornmon crimes related to po.l i tical offenses. Gua
teIlBla bases its thesis on the fact that the reservation encom
passes the right to legislate with regard t.o the death penalty
for camnon crimes re1ated to political offenses subsequent to
the entry int.o force of the Converit.Lon because , were it not so,
the r'eservat i.on would be devoid of meaní nq , If at the time the
Convention entered into force Guat.emeLa cou1d no lorx:¡er leg
islate wi th regard to camnon crír-r.s related to political of
fenses, why did it make the reservation? What purpose would a
reservation have if GuateIlBla subsequently W-dS WTIble to legis
late because of the prohibition of Article 4.4 of the Conven
tion? Assumí.rq that the Inter-American Corranission on Human
Rights were right aro the death penalty consequently could not
be applied for crimes for which i t; was not applicable on July
18, 1978 (the date of the ent ry into force of the Convention)
-~ did GuateIMla make the reservation, since with or without
reservation it c.:ould not apply the death penalty to any crime
other than t.bose to which i t was already applicable at the time
of the entry into force of the Convention?

Guat.emaLa considers that the purpose of the reservation
that it made was to reserve the right to be able to apply the
death penalty for common crimes related to political offenses.
No other interpretation is possible since, if the thesis of the
Cornmission were correct, there would have been no reason to
make the roservat ion, because with or without i t., it would not
be possible to regulate the death penalt.y for commxi crimes
related to polítical offenses. The purpose of the reservation
is precisely that d 5tate, in r at i fyinq a treat_y, rranifests its
desire not to be bound by a particular provi s ion, This was
precisely what Guatemala manifested: its desire not to be
bound by Article 4.4. Why? --to be able to legislate on the
matt.ez of the death penalty for = crimes related to polit
ical offenses .

.it is worth emphae i z.Lnq that í t is an accepted principIe
of lnt",n.¿tional law that the ant.ent i.on of the parties must be
taken Hito account in the interpretation of international con-

•

•

•

•
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APPENDIX VII

AMERICAN COOVENI'IOO CN HUMAN RIGn'S
"pACT OF SAN JOSE, rosrA RICA"

SIGNA'roRY
a::uNI'RI ES

Dr\TE OF
SIGNI\~

Dr\TE OF DEPOSIT
OF '!HE INSl'RJMENl' OF

RATIF1CATICN OR AJ:HE:RFN:E

Barbados
Bolivial
QJ.ile2
Co1anbia
Costa Rica4

Dominican Republic2

Ecuador2
El Sa1vador 2,3

Grenada
Guatemala3
daiti 1
fbnduras6

Jamaica2
Mexico 1
Nicaragua
>anarna
?ara'gllay
Per u
Uni ted States
:.JrtlQuay 3
lTenezue1a2,3,7

2O/VI/78 05/XI/81
19/VIl/79

22/XI/69
22/XI/69 31/VIl/73
22/XI/69 08/IV/70
07/IX/79 19/IV/78
22/XI/69 28/XII/77
22/XI/79 23/VI/78
14/VIl/78 18/VIl/78
22/XI/69 25/V/78

27/IX/77
22/XI/69 OS/IX/77
16/IX/77 07/VIII/78

24/IIl/81
22/XI/69 25/IX/79
22/XI/69 22/VI/78
22/XI/69
27/VIl/77 28/VIl/7B
Ol/VI/77
22/XI/69
22/XI/69 09/VIlI/77

- ---- - - ----------------------------

5.

ó .

7• •

Adhered.
With a declaration.
With a reservation.
RecOJni zed the canpetence of the Inter-J\merican CoimIissien en Ifuman
Rights and of the Inter-J\merican Cburt on Ifuman Rights <Xl July 2,
1980. (Convention, Arts. 45 and 62.)
Recognized the corrpeterx:e of the Cbmmission and of the Cburt on Jan
uary 21, 1981. (Convention, Arts. 45 and 62.)
Recoqni zed the conpetitien of the Cburt on 5eptember 9, 1981. (Con
vention, Art. 62.)
RecOJnized the conpeti tien of the Comission en August 9, 1977 and of
the Cburt en June 24, 1981. (Convention, Arts. 45 and 62.)

1 ~) : ti j - l
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ventions. What was the intention of Guatemala in maldng the
reservation? -- the clear intent ion of the Government of Gua
temala was to reserve the right to Leq'í s l.at;e and to establish
too death penalty for common crirnes related to political offen
ses, if the cireurnstances so required. Treaties must be inter
preted in accordance with their reascnable meanin:¡: this is a
principIe accepted by Internaticnal Law. Consequently, having
made too reservation, Guatemala has the power to le:Jislate with
respect to the death penalty for CCIlIIlDI1 crimes related to
political offenses. Otherwise, there I«>uld be no reason for
the reservation. 'Ihe fact that no reservation was made regard
ing Article 4.2 cannot have any bearing on this matter, for the
reservation was made precisely in order to reserve the right to
legislate with respect to the death penalty for COItIIIDn crirnes
related to political offenses. No ocher interpretation is
possible, for if a reservation was made it was made for sorne
reason, and this reason is that which we have stated. In addi
tion, too accessory fol.Lows too principal, and the reservation
to Article 4.4 í s the principal parto

4. The Cornmission disagrees entirely with too in~erpretation given
by too Government of Guatemala to Artiele 4.2 oí too Airerican Convention on
aman Rights. 'lb allege, as does the Government of Guatemala, that a State
can undo unilaterally too obligations inposed on i t by an internaticnal
treaty because "law is per se capable of being changed and it must be
adapted to the social changes -positive arrl/or neqat í ve-e-- which occur in
all nations," or even IIDre serious, to suggest that a State can reject a
solernn, internaticnally agreed to obligation and proceed to amend its domes
t ic penal legislation "when special or excepticnal c i rcumst.ances in a coun
try make it inperative to puni sh the camnission of serious crirnes with the
death penalty" is to fail to understand too very essence of International
Law, much less the international obligations of a State in the field of
human rights which, noreover, always coostitute an advance in the preserva
tion of the dignity of the human person and never a reqress.íon to situations
which were considered to have been overccme.

s. The Canmission also believes that too reservation formulated by
the Government of Guatemala, be i oq a reservation to a human rights treaty,
must per force be read restrictively. 'Ihe Inter-Airerican Court of aman
Rights has so stated in i ts Advisory Opinion lb. CC-2/B2 of September 24,
1982, in which it points out the special nature of human rights oonventions
as opposed to ordinary multilateral treaties.

In these circumstances, too reservation can only be interpreted in its
most restrictive form; no other form of interpretation is possible. 'Ihus,
contrary to t.oo position maintained by the Government of Guatemala, the
scope of i t s r , 'se rva t i on is strictly limited by the very terms of Article
4.4 and cannot, be extended, as the Guatemalan position \o\Quld have it, to
other provisions of Article 4 of the Convention.
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APPENDIX VI-
~ OF POPE JCEN PAUL II AT'fHE PRIVATE AUDI1HeE WITH 'fHE

Jt.JD3ES OF '!HE INl'ER-lIMERICAN COORI' OF HUMI\N RIGHTS
SAN JOSE, COsrA RICA, MUCH 3, 1983

Gentlemen:

Within the framework of my visit to the Central American countries,
1 have with great pleasure accepted the invitation to meet with you who, by
virtue of the high duty you perform, have been called on to carry out an
inportant task of protection of human rights in this beloved and tormented
hemí sphere , 1 greet you, t.hen, with profound esteem.

'!he establishment of the Inter-AIrerican Court of H.unan Rights, the
purpose of which is the application and interpretation of the AIrerican Con
vention on Ii.unan Rights, which entered into force in 1978, has marked a par
ticularly outstanding stage in the procesa of ethical maturation and legal
develcpment of the protection of human digni ty. In fact, this insti tution,
which not witl"vut reason selected too city of San .rose , Cost.a Rica as its
seat, sl10ws an acute awareness of too AIrerican peoples and governors that
the pronot.í.on and defense of human rights is not a mere ideal, so noble and
lofty as may be desired, but in practice abstract and without agencies of
effective control, but rat.her , that it should have effective instruments of
verification and, if necessary, of timely punishment.

It is true that the control of respect for human rights corresponda
first of all to each state's legal system. But greater sensitivity and a
sharpened concern over the recogni tion or too violation oí too digni ty and
freedan of man have shown not only the advisability but the necessity that
the protection and control that a state exercises be completed and strength
ened through a supranational and autOI1OlTOus juridical institution.

'Ihe Inter-American Court of Human Rights, of which you are members,
has been set up precisely to perform this specific juridical function, con
tentious as well as advisory. In view of that noble mission, 1 wish to
express to you, Gentlemen, my support and errouragement. At the same time,
1 invite too pertinent bodies to resort without fear to this Court, to
entrust to it the cases over which it has jurisdiction, thus giving concrete
proof of according the Court the value embodied in its Statute. 'Ihis will
be the path toward a better applicatian of the content of the Universal Dec
laration of fuman Rights, to which 1 referred rather extensively duril'X] my
ad:iress to the UN General Assembly an October 2, 1979, paragraphs 9, 13-20.

'lb you, distinguished judges, 1 wish to make the fervent supplica
tian that, with the performance of your duties, exercised with a profound
ethical feeling and impartiality, you will cause the growth of respect for
the dignity and the rights of manr that man whom you, edueated in a O1ris
tian traditian, recognize as too image of God rAdeemed by Christ, and, con
sequently, the IlOst valuable being in creat i.or,

1 ask God to bless you and enlighten you in the faithful perform
ance of this vast t.ask, so necessary and so important in the present IIDIIlent
of human history.
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6. M:>reover, Article 4.4 of the Qmventíon --to which Guatemala
has made a reservation- expressly states "In no case shall capital punish
ment be inflicted for polítical offenses or related c01tlllDn crimes," which
the O:mmission understarrls to mean that Guatemala 1s reservat.ion at the IIOst
authorizes it to apply the death penalty to common crimes related to politi
cal offenses already subject to this punishment in i ts legislation, but not
to others which at too time did not impose such punishment.

7. The Cbmrnission also considers that the decision of a Government
to apply too death penalty i s , in addition, subject to various corrlitions
which emanate fraro the text of the Pact of San Jase, given that human rights
treaties must be interpreted in accordance with t.he i r object and purpose,
which are none ot.hez than that of protecting before all else the fundament.al,
rights of human beings against violations by States.

As lIOdern international law has already recognized, human rights pro
visions are jus cogens, that is, an ove-rrí.dí.rq legal narro, and derogations
from them must be well-defined ard well-founded, which is not the case in
the matter under consideration here.

8. In toose circumstances, the text of the reservation must be
understood to mean that Guatemala may --if the other condi tions are met-·..
apply the death penalty for ccmron crimes related to polítical offenses
which its laws already punished with this penalty at the time of ratifica
tion of the Cbnvention. But wi th regard to crimes wru.ch were not subject to
this sanction prior to the Guatemala's ratification of the Pact of San Jase,
ho,.¡ever, the Inter-American Cbmmission on Human Rights maintains that too
&Jvernment, in applying the death penalty, is in flagrant violation of Arti
ele 4.2 of the Cbnvention, since the last sentence of that provision states
that "The applícation of such punishment shall not be exterrled to crimes to
which it does not presently apply."

9. 'Ihus , crimes nat punishable by the death penalty by the Leq i r
) ation in force on the day when the ratification of the Cbnvention t.ook
e f feot and which 'lave become punishable by the deat.h penalty, as foro exanple
those included in the "l.aw of Courts of Special Jurisdiction," adopted by
the Government of General Rios r-bntt on July 1, 1982, cannot legally be
punished with the death penalty, not only because Guatemala has not made a
reservation with respect to Article 4.2 of too Cbnvention, but also because
no legitimate basis for the link between the common crime and polítical
offense has been furnished. In other words, in order to be able to punish
ComllOTI crimes related to political offenses with the death penalty, it is
essential to establish the connection between one crime and the other, which
has certainly not occurred here since neither what is a political crime nor
i ts connection wi th a common crime has been defined. Thus, we have an
obvious ví.o.l.av í on by the Government of Guatemala of the obligations accepted
pursuant t:o:J-,'~ American Cbnvention on Human Rights.
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lO. As the Cburt can appreciate, a furxiamental disagreement exista
between a Member state of the Organizatien of American States arrl the 0:::IIIt
mission concerní rq ene of the IIPSt illpOrtant provisions of the American (bn

ventien en Human Rights. The Camnissien, therefore, considers that the
CbUrt could make an important contrib.1tion to International lllIrani tarian I.aw
by Interpret ínq the true meaning of the last sentence of Artiele 4.2 of the
Pact of san Jose and by answeri nq the questions presented by the Commission
in this request for an advisory cpinion.

o. Name and address of the Delegates of the Inter-American
COiíiíííission on a.unan Rights

The Inter-American Cbnmdssion on Human Rights names as its delegates
for aH purposes relatiD;J to this request its Olairnan, Dr. Marco Gerardo
Monroy Cabra; its First Vice Olairnan, Dr. Cesar Sepulveda; and its Second
Vice Olairnan, Dr. wis Demetrio Tinaco Castro, who are authorized to act
jointly or separately. The address for notifications, SUJllOC)[lSes, communica
tions and the like is the office of the Secretariat of the Camnission lo
cated in the ci ty of WashiD;Jton, O.C., seat of the Organization of American
States, 1889 F Street, N.W., WashiD;Jton, O.C. 20006, U.S.A.
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APPENDIX IV

REUJEST FOR AN AWISORY OPINIOO PRESENI'ED BY THE
OF CDSTA RICA

INI'ER-AMERICAN CXXJRI' OF HUMAN RIGHI'S:

'Ihe Government of Cbsta Rica has been duly advised of the request for
an advisory opinion presented to the Court by the Special Cbmmitte named by
the l.egislative Assembly to give its opinion on the proposed amendment to
Artieles 14 and 15 of the Constitutien and of the defect of form of the
presentation.

In order to correct those formal defects and canply with the provi
sions of Article 64(2) of the American Cbnventien en fuman Rights and Arti
ele 51 of the Rules of Procedure of the Cburt, the Government presents the
following request:

1. CLARIFICKrIOO

'Ihe Goverment believes it necessary to make the following qualifica
t í ons e

l. 'Ihe point of view on the amendments fCJUrXj in the Opinion of the
Speeial Cbmmittee is, to the rocment, that of its signers. It does not
express the point of view of the l.egislative Assembly which hasn't taken
ooqní zance of the Opinion and much 1ess that of the Executive Branch which
does not intervene in the process of amendin;¡ the Cbnstitution until after
an ameroment has been approved in the first reading. (Artiele 195 of the
Cbnstitution) .

2. 'Ihe Government considers i t necessary to present i ts excuses to
the Inter-American Court for the fact that a Camnittee of the l.egislative
Assemb1y presented the request directly, without observin;¡ the norms set out
by the Cbnvention, t he Rules of Procedure of the CcAlrt and international 1aw.

3. The purpose of this presentation of the Government, that is, of
the Executive Branch, is to correct the defects and to make it easier to
obtain the opinion of the Cburt on a proposed constitutional amendment that
wi 11 be debated in the p1enary of the Assembly. '!he request does not mean
that the Government endorses the proposed amendment; regarding which it shall
give its point.s of view in the hearing on the matter.
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11. PROVISIONS 'ID BE ANALYZED IN 'mE DE'I'FR'IlNATION OF CXlMPATIBILITY

Given the preceding c.Lar i fications aro in conpliance with
si tes of Ar t i.c Le 51 of the Rules oí Procedure of the Court, the
to be analyzed to determine their conpatibility are:

a) D::xnestic legislation:

t he requi-
• •provlslons

1) Present text of Articles 14 and 15 of the Consti tut ion of Costa Rica:

"ARI'ICLE 14.
1)

The following are Gasta Ricans by naturalization:
'!hose who have acquired this status by virtue of former laws;

2) Nationals of the other countries oi Central America, who are of
good conduct, who have resí.ded a t least one year in the republic, and who
declare before the c i v i l registrar their intention to be Costa Ricans;

3) Native-born Spaniards and Ibero-Americans who obtain the appro-
priate certificate from the civil registrar, provided they have been domi
ciled in the country during the two years prior to application;

4) Central Americans, Spaniards and Ibero-Americans who are not
nat. i ve-born, and other foreigners who have been domiciled in Costa Rica for
a minimum per i od o í fi ve years irrunediately preceding their application for
natural i zat i.on, in accordance wi th the requirements of the law;

5} A foreign wcman wh::; by marriage to a Costa Rican loses her
nationality or who indicates her desire to beoome a Costa Rican;

6)
l'.ssembly. "

Anyone who receives honorary nat ional i ty from the Legislative

" ,!lRrICLE lS. Anyone who applies for naturalization must give evidence in
··v :lva nce of qood conduct., must show that he has a kna.m occupation or mear .
( l :: L í ve Li.hood, a nd must promise to reside in t he republic regularly.

For purposes oí naturalizatíon, domicile inplies residence and
s tab.l.¿' and efiecti ve connection wi th the national communi ty, in accordance
with rogulations e s t abli shed by law."

2)
bly

Amendrnents proposed by the 8pecial
in its Opinion of June 22, 1983.

Comrodttee oí the Legislative Assem-

"Article 14.- 'lhe fcll<Jloling are Costa Ricans by naturalization:

1) 11"c'se wh::; have acquired this status by virtue of previous laws;
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2) Native-bom nationals of too otOOr countries of Central America, Span
iards and Ibero-Americans with five years official residence in the country
and who fulfill too other requirements of the law;

3) Central Americans, Spaniards and Ibero-Americans, wh:> are not native
mm, and other foreigners who have held official residence for a minirnum
periad of seven years and wh:> fulfill the other requirements of the law¡

4) A foreign woman wro by marriage to a Costa Rican loses her nat ícoal. í ty
or wro after two years of marriage and the same period of residency in the
country, irrlicates her desire to take on our nat íonal í tyr and

5) Arryone who receives honorary nati01ali ty from the :ú:lgislative Assem-
'ol.y, "

"Article 15.- Anyone wro applies for naturalization must give evidence in
advance of qood conduct, must shJw that he has a known occupation or means
of liveliOOod, and must kI'laoI hcw to speak, write and read the Spanish lan
guage. '!he applicant shall suhnit to a COIIPrehensive examination on the
history of the country and its values and shall, at the same time, pranise
to reside within the national territory regularly and swear to respect the
constitutional order of the Republic.

'fue requirements and procedures for applications of naturalization
shall ce established by law."

3) ~ion of amerrlment to Article 14.4 of the Constitution presented by
the Deputies of the Special Canmittee:

"A foreigner wro by marriage to a Costa Rican loses his or her nation
ali ty and who after two years of marriage and the same periad of residence
in the country, irrlicates his or her desire to take on the nationali ty of
t he spouse."

b) Articles of the Convention

'!he arove-mentioned legal texts sbou.ld ce canpared to the follOo'lirg
articles of the American Convention on li.unan Rights in order to detemine
their compatibility:

"Article 17. Rights of the Family
Paragraph 4.- '!he States Parties shall take appropriate steps to

ensure the equality of rights and the adequate balancirg of responsibi1ities
of the spouses as ':.0 marriage, during marriage, and in the event of its dis
solution. In case of dissolution, provision shall ce made for the necessary
protection oí any children solely on the basis of their own best; interests."
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Right to NationaIity.
person has the right to a nationali ty.

2. Every person has the right to the nationality of the state in
wrose terri tory he was boro if he does not have the right to any other
nationali ty.

the
3.

right to
tb one shall
change it."

be arbitrarily deprived of his nationality or of

"Artiele 24. Right to Equal Protection
AlI persons are equal before the law. Consequently, they are enti

tled, wi tbout, discrimination, to egual protection of the law."

IlI. 8PECIFIC cmsrION8 ON WHICH 'lliE OPINIOO OF 'lliE OJURI' 18 SOUGHT

In accordance with the request oriqinally made by the Special Cbmmit
tee to study amendrnents to Articles 14 and 15 of the Constitution, the Gov
ernrnent of Costa Rica requests that the Court determine:

a) If any corrpatibili ty exists between the proposed ameOOments and
the aforernentioned provisions of the American Convention on Human Rights.

Specifically, within the oontext of the proceding question, the
following questions should be answered:

b) Is the right of any person to have a nationality, stipulated in
Artiele 20(1) of the Ccnvention, affected in any way by the proposed amend
ments to Articles 14 arrl 15 of the Gonstitution?

e) 15 the proposed arnendrnent to Artiele 14.4, according to the
text proposed in the opírnon of the Special GoJlUllittee, compatible with Arti
e l e 17(4) of the Convention with respect to equality between the spouses?

eh ) 15 the text of the mot í .on of the Ceputies fourrl in their opi:.-
lar. co arnend t .hi r sarne paragraph compatible with Artiele 20(1) of the Con
vention?

IV. NN1E AND ADDRESS OF '!HE REPRESENI'ATIVES OF '!HE OF CX>STA RlCA

The Government of the Republic of Costa Rica narnes as i ts agents for
al: effects that might arise due to this request, the unders iqned, Carlos
José Gutiérrez, Minister of Justice, and the Procurators, Manuel Freer and
Od.i Lón Méndez.

Any ~ication referring to this matter shouId be sent to the Min
istry of Justjce. San Jose, Costa Rica.

San Jase, August 8, 1983 /5/ Carlos José Gutiérrez, MINISTER
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~ OF '!HE PRESIDrnT OF 'mE U1I'ER-AMERlCAN <XURI' OF HUMAN RlrnI'S,
DR. CARLa> ROBERI'O REINA, AT '!HE PRlVATE AUDIEN:;E WI'IH

HIS HOLINESS JCliN PAUL II, SAN JOSE, COSI'A RICA, WUOf 3, 1983

Your lb1iness:

. Al10w me to express, CXl behalf of the Inter-American Court of H..unan
Rights, our profourrl apprecí.et íoo for your having received us today in prí
vate audience, and for having conversed with us and our wives at this very
significant IOClIllent in the history of Central America.

'!he Inter-American Court of H.1man Rights and the wrole hemispheric
system of defense of the fl.llldarrental ríghts of man take their inspiratian
from that pristine source that the Rabbi of Galilee proclaimed and from the
belief that you have expressed in your enlightening encyclicals, that it is
necessary to acquire fully the human dimension of mano

we firmly believe that our furrlamental task is to make human rights
the inviolable rights of mano 'lhat is our greatest responsibility in the
face of the destiny of Ameriea.

'!here is a very well4mown saying that international organizations
are what the respective states want them to be. we hope that all the repub
1ies of this hemisphere, demonstrating their faith in law as the irreplace
able instrument of peace, will ratify or adhere to the Paet of San Jose and
accept the jurisdiction of our Court, so that we may thus broaden our field
of action in pursuit of a justice that will be effective against the viola
tions of the rights, freedoms, and guarantees that safeguard man in the face
of the exeesses of ¡:oo¡er in all their forma,

Distinguished apostolic pilgrim, your long journey to come to share
the sorrow of the pecples of the severely shaken isthmus of the heart of
America fills us wi th the holy enotion that seized the JIpostles on hearing
the teaehings of the Master. we aH urrlerstand that our strong feeling for
justiee today and always is the testimony of the secular protest over the
great injustices camdtted against the Son of God during his life on earth•

•- .
Your fbliness, you have arri ved in the New Wor1d in draeat í c IOClIllents

for the region that unites the J\mericas. Much blood, much sorrow, and
innumerable anxieties have overwhe1med us in recent times. World tensions
still 100m as a huge threat to our precarious situation of backwardness, of
instability and uncertainty. You arrived as one sent by the Lord, to bring
the spirits peace and to seek the camoon gcx:xI that can give us a fair and
peacefu1 social order worthy of mano

We la1o...' your concerns and your inspiration as a true diseiple of
Jesus of Nazareth. Your very presence noves us to trought and to valuing

•
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¡iDre b i.qhl.y the gifts of the spiri t. '!hose gifts that you have so much
praised as a suitable reply to the antivalues that materialíze and destroy
man,

You have defined liviNJ in justice as "'!he Sign of 0Ur Times" for
r.hat. we should be thor0\.X3hly infonned about our immense responsibilities.
' ve must profourrlly understand the sense of what is just and seek the path
t.hat; wil1 lead us to that noble end, and make the decision never to depart
trom that path.

You have nade manifest in words of profound content the O1ristian
se ns e of the COIIIlOC>n goad when you said to the diplanats of the hQrld:
"'!here is a <X>IlllIDl1 goad of mankirrl, with large interests in play that
r equ i r e the concerted action of the governments and of roen of goad will:
t .he human rights t hat must be guaranteed, problems o f foad, of health, of

<cu l t ur e , international economic cooperation, reduetion of arma, elimination
o f racisrn - the oommon goad of mank í nd;"

With respect to rroral part. íc ipat í.cn in publ.ic life, you indicated,
with a sense of e tenüty, that: "'!he essential aspect of the State as a
:~l i t ical community consists i n the fact that the saciety and those who make
i t up, the people, are sovereign ayer their CM'I1 destiny. This feeliNJ is
,1Ot realized if, instead of the exercise of pcMer through the moral partici
l~t ion oE a saciety and its people, we see the imposition oE pcMer by a cer
t a m group over al! the other members of that saciety."

Wise arrl inspired are your hQrds. Our fervent desire is that they
·IBY open the mí nds and hearts of those who have responsibili ties of command,
''l<.' t hat , applying strict moral standards to their actions, they mal' succeed
: n consolidating starrlards of greater ethical content aro make possible for
the peoples a sacial life with greater justice and more dignity, since only
ch us will they firo the so Lcoqed-ifor peace of their soul,s ,

Your fuliness, your presence in Central America i s vital for world
ceace , for the noble cause of human rights. and for the streNJtheniNJ of the

í nternat í.ona'l protection of the essential rights of mano

Most blessed Father, humble inspirer of the humble, in the face of
i.he barsh reality that Central Anerica is living through, your voice of
~a i t h hecomes a messag e of 11 ving hope. 'Ihe internal divisions, the fratri
': lda1 W"dT5 , t he hat. r eds between brothers, the execut i ons based on special
laws, t he age old í n jus t í ces, and the hQrld--wide ideological confrontations,
wi 11 have to make way for the moral paths that wi 11 produce dem:x:racy, jus
r i ce, f reedom, and peace t.hrough a change in attitudes.

High R:>ntiff, lavish your blessi~s on these lQn:3-sufferiNJ peoples
o f Central Anerica, and mal' your visit be the holy dawn of a better destiny.
So be i t .
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Also present:

'!'HE CXJURI',

composed as above,

gi ves the following Mvisory Opinion:

Charles Moyer, Secretary
Manuel Ventura, Deputy
Secretary

1. The Government of Peru, by' note received April 28, 1982, requested the
instant advisory oprní.on of the Inter-American Court of Human Rights.

2. By notes dated April 28, 1982, the Secretary, in accordance with a
decision of the Court, acting pursuant to Article 52 of its RIles of Proce
dure, requested observatic:ns frcm all too Member States of the Organization
of American States as well as, through the Secretary General, frcm all of too
organs referred to in Chapter X of too Charter of the GAS.

3. '!he President of the Court fixed ALgust 15, 1982 as the time-limit for
the subnission of written observations or other relevant documents.

4. Responses to the Secretary 1 s request were received from the following
States: Cbsta Rica, D::>minica, D:::lIlIinican Republic, ECuador, Sto Vincent and
the Grenadines and Uruguay. In addi t ion, the following DAS organs resporrled:
too General Secretariat, the Inter-American Cbmmission on filman Rights, the
Inter-J\merican Juridical Cbmmittee, the Pan American Institute of Geography
and History and too Permanent Cbuncil. The majority of too responses in
cluded substantive observations on too issues raised in the advisory opinion.

5. Furthermore, the following organizations offered their points of view
on too request as amici curiae: the Inter-American Institute on Human
Rights, too International filman Rights L:1w Group, the International L3ague
for Human Rights & the L:1wyer's Committee for International fuman Rights, and
the Urban r-brgan Institute for fuman Rights of the University of Cincinnati
Cbllege of L:1w.

6. The Cburt, meeting in i ts sixth Regular Session, set a public hearing
for Friday, September 17, 1982 te receive the oral argumenta that the Member
States and the organs of the Cl1\S might wish to give regarding too request for
advisory qJinion.

7. In the course of the public hearing, oral arguments were addressed to
the Court by the following representatives:



ntE'ORGANIZATlON or AMERJCANSTATES

The ourposes ct the Oraantaatton 01 AmencanStates {OAS)aret6 etrenqtten the peace end
security 01 the Hemisphere: to orevent posstbte causes ot dithcuttiea and lo ertsure the pacít¡c
setnement 01 disputes t t ra t may artse emcna the rnember atetes: lo provtde tor cornmon actlon
on the part of tbose stetes in the event of aggression: to seek the sotutron ót poutfcat, [uridical,
and econom¡c problerns ttrat may ertse among tnem: ene to oromote. by cóoperattve actton.
their econom¡c. social, and cultural oeveropment

To actueve these oojecuves. the OAS ccts lhrough tne General Assembty; thc Meeting of
Consuttatron of Ministers ot Foreign Attairs: the tnree Councus (Ihe Permanent Council, the
In ier-Amencan Econcmic anc Social councu. ano the tntcr-Amerfcen Counc¡l lar Education.
Science, and Culture): tne rnter-Amencan .iunotca! Committee: the truer-Arnencan Comrnís
stou en Human Righls: thc General Sccrctartat: the Speciatizec Conterences: ano the
Soectauzed ürganizalions

The Generar Assembly hotos regular scssíone once ayear and spec¡a! sesstons when
ctrcumstances wanant. The Meetmq 01 Consuttanon is convenec lo cons.oer urgent matters of
common intcrcst and to serve as Organ of Consuttatron in the application of the Intar-Amencan
rreatv ot f1eciprocal Asststance (known as file Rio T realy), wtuch is Ihe rnuin instrument ter joint
actlon in the cvent 01 aqqression. The Permanent Council tases cognizance 01 mattsrs reterreo
to it by the General Assemblv Of tite Meeting 01 Consultation ano cantes out trio occlstooe 01
both when tneir implementation has nct been assigned lo any otner borrv; morutors the
mamtenauce of Iriendly reratíons arnonq the members states ene tnc oosorvance of the
standards governing General Secretartat operallons: and, in cnrtarn mstances specitied in the
Cnarter of ttle Orqanization acts pruvisionally as Orean 01 Consultation unoer the Rio Treaty.
The other two Councils . eacf ot which has a Permanent Executive Comrnittee orqamze ínter
American actton in the: r áreas ano hold regular rueeunqs once ayear. The General Sccretanat ts
the central, ccrrnaneot orgun ot the üAS. The headquarters of both the c'ermanent Counc¡t and
the General Secretar¡at IS In Washington, D.C.

The Organization 01 American States rs tbe oídest regional soctetv 01 natrons in tne wortd,
daling oack lo the rtrstrnternatíonai conterence of American stetes. hctd in Washington, D C,
which on April14, 1890, establishec the lnternalional Union of American Republics, When the
Uniled Nations was established. the QAS joincd it as a regional organization The Charter
governing the OAS was signed in Bogolii in 19411 and amfJnded by ttle Prolocol of BuenosAires,
which entered inta force in February 1970. Today the OAS is made up of thirty-one member
slates

MEMBER STATE:.S: Antigua and Barbuda, Argentina, The Bahamas, Barbados, Bolivia, 8raz!1,
Chile, Colombia, Costa Rica, Cuba, Dominica, Dominican Republic, Ecuador, El Salvador,
Grenada, Guatemala; Haiti, Honduras, Jamaica. Mexico. Nicaragua, Panama, Paraguay, Peru,
Saint Lucia, Saint Vincent and the Grenadines, Suriname, Trinidad and Tobago, UnitedStales,
Uruguay. Venezuela.
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